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well as by the act of Congress to collect |
from the Territory the compensation of 8|
dollar and a balf per day for each convict, |
which sum is fixed by the Attorney Gen- |
eral as the rate at which the United States
will subsist Territorial prisoners,

The U. 8., Marshal is required by the At-
1o Geperal’s instructions—which are
in evidence here—to deduct from his quar-
~ terly. accounts against the United. States
the sum paid - him by the Territory for
-koﬂ:d.nghtﬂ prisopers. Butsuppose the U.
S, tm Bhl?ﬂ%d not be ,ahlﬂ.tht,o g_od::leo&t
-anything from his billg st . the Uni
States because utthauﬁ; no officer in
charge of the Territorial funds empowered
~to pay him for keeping Territorial prisons

. ors, or because of there being no funds in |

.- #he Territorial treasury; or suppose the
Territorial Legislature should neglect or
refuse to pass an appropriation bill to pay
the United States Marshal for tazing charge
of the Territorial prisoners at all, what is
10 be done aboutit? Where is the remed

colleeted? Will your honor issue a mand-
amus to the Territorial Legislature com-
manding them 1o enact a law to appropri-
ate so much money out of the Territorial

treasury to the United States Marshal? I

apprehend there is no Court in any English
speaking nation that would issue any such
order, and tbat there is no lawyer any-
where who will eontend thatsuch a man-
date could be issued, If theactof Congress
w/means not that the Territorial prisoners
inay bul that they must be taken charge of
by the U. 8. Marshal at the cost of the Ter-
ritory, »nd the Territory says through its
-legislative power that it has made no cons
tract with the U, S, Marshal, nor empow-
ered any one to make any contract with
himang that it will not pay for a contract
it did not authorize and does not wan
where then, I ask, is the power to enforce
payment? Is it a reasonable construction
~of the act of Congress of Jan, 1871 to assume
that the Fed legislature intended to
enact a law that conld not be enforced ?
The next proposition is this: could the
Marshal be required by Congress to subsist
these Territorial prisoners without pay?
Court.—Suppose,Mr. Fitch,that the Board
of Suﬁrviaora of a county should refuse to
execute or levy a tax to pay the bonds of a
county, could they be collected?
Mr. Fitch.—Certainly they counld, because
a Courtcould command the Supervisors te
levy a tax for the purpose of paying the
bonds, and punish the Supervisors for con-
tempt for refusing—that is, if there was a
law authorizing the issuance of the bonds,
and usually in such eases  there is
a law enacted by State suthority pro-
viding that the Board of Bupervisors
of a conunty may meet, ete., on the first
Monday of such a month, ete., to levy an
assessment for certain purposes, etc. But
a Board of Supervisors is neither a State
nor a Territorial Legislature, A Board of
Supervisors has certain . limited loecal
legislative powers and is also charged with
‘cerfain executive duties. The levying of
an assessment is with them in such cases
an executive function required by law, and
mot a legislative discretion conferred by
law. If a Board of Suopervisors is vested
, with a discretion, its members cannot be
compelled by mandate toexercise their dis-
cretion in a ‘fartiuulnr way, forif they could
there would be no discretion,

The case supposed by your Honor is in
no wise parallel with the case at the bar, for
the act of Congress does not say that the
dT:;ﬂ'“ﬁ? Legﬂh%ra :hhnll meet on ?uch'u

, and levy a or the purpose of sus-
| tah.lg the territorial prisoners under the
control of the goyvernment officers. Nor
would it bein the power of to
emact such law. That Congress ma deny
to the .ei}oopla of a Territory the right of
10cal ~government, that it may neglect
or refuse to provide for a Territorial leg-]
islature at I do not question ‘here, hut
if 4t ' create ail, Territorial ature
at all, it cannot ‘control . the: . rightful
diseretion of that legislature. ' If a 1
law be needed for Utah, and the Territor-
ial Legislature refuse to enact such law,
Oongress may legislate for the Territory by
its own act, but it cannot compel Utah law-
makers to legislate. The Gongressof tha!
United States has no power t0 pass an act
appropriaﬂng money out of the Territorial
treasury. The Legislatureof the Territory
~of Utah alone can appropriate money from
sthe ‘treasury of the Territory, Congress

can ¥ornpa;1 enact mo law to take money
ontof . the Territorial treasury? I appre-
hend thatif an act of sucha character were
Emad by Congress it would be promptly

ecided unconstitutional. ' I insist upon
this ?ropuniﬁun for the purpose of demon
strating that it cannot be possible that
Congress should have intended to do anys
thlng‘;ln unconstirutional and absurd as it
has done, if the language of the act of Jan-
cuary 1871 is construed to mean “must” in- |
stead of ‘‘may”’. Congressintended exact-
ly what the law that Territorial con-
~vietsshall be kept “at the costof the Terri-
tory;"” it did not intend that the United
States would pay if the Territory shonld
nfnnmnm: did it intend that the Ma: < :al
should payout of his own 0 1 n
letter of the Attorney Gen to the U. .|
Marshal says, ‘““You will cause all 1)
United States convicts who have been aj.u
‘hereafter m:y be convicted to be confined
therein; and inform the proper territo,ial
Quthorities that you will receive thercin

t, |bonor to 19th Howard m,'&i

— -

lofficer of the United S

| for convenience sake
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for

amount paid you by the Tarritor? )
evi-

keeping Territorial prisoners, &e;
dently ‘‘contemplating thal the prn{mr
Territorial authorities”, satisfied of the
benefits to be derived from having Terri-
torial eonviects placed under such efficient
guards, being so well cared for,supplied
‘with medical attendance, &c., at a reason-
‘able price, would make haste to avail itself
of these atimtagm. But the letter of the
Attorney General certainly left to the Ter-
ritory the option of doing so.

There are a few propositions here which
seem to me evident., The first is, that by
the language of this act and the instruc-
tions of the Attorney General, thereun-
der, the United States of America does not
intend to pay the board of Territorial eon-
viets; the second proposition' is, that the
United States Marshal is not'compelled to
keep them without pay, and the next is,
that no power can compel the Legis'ature
to make an appropriation to pay for them.,

Yy | What follows? Why if the word may is
of the Marshal? How are the bills to be|

construned to mean must, and the Terri-
torial Legislature adeclines to make an ap-
' propriation, there will be a general jail
‘delivery. Can it be supposed that Congress
designed to make a Territory board its

risoners at the United States boarding

ouse, or else produce a condition of
affairs that would result in turning the
conviete loose? Such a construction vio-
Jates reason. You cannot suppose that th e
Congress of the United States intended to
'do something that it had no power to do—
take money out of atreasury over which it
had no eontrel, You cannot suppose that
Congress intended to pass an act the effect
of which would be to release all the Terri-
torial prisoners. Upon this gquestion of the
power of Congress to pass laws of the
character I have su I refer your
Curtis con~
densed reports 566 8th Ib 480, 12th Ib 636,

Is there any place in the United States
where Congress has such power, even in
the “District of Columbia, whieh is under

‘|theexclusive control of Congress? Is it'in

the power of Congress to pass an actto have
a8 sewer laid down ip the streets of the
City of 'Washington, or to have a park
‘made there, and the uiring money for
the cost thereof to come out of the treasury
of the District of Columbia? And if itis
not in the power of Congress to do that
diroetlg.o it cannot do it indirectly, and it
would be just as reasenable for it to pass
such an act as to pass one to compel Terri-
torial convicts to be kept by the United
States Marshal in the United States prison,
-and that the cost ol keeping them must be
paid by the Territory.
““May means must only when the pub-
lie interests and rights are involved.”
What are the public rights? The publie
have the right to have prisoners confined
for the term for which they are sentenced,
and kep* in a safe place, so that they may
not be tu.ued loose upon society; but the
})ubliu has voright to prescribe the particu-
ar place or mode of confinement, or to
designate the particular officer in whose
custody they shall be confined; and the
laintiff in this case—the United States
arshal—has clearly no right to act as host
or guardian of Territorial convicts unless
the Territory through *‘its proper author.
ities” agree to it. call your honor’s at-
tention again to the language of this letter.
The Attorney General cites the first and
second sections of the act, and then says to
the U.S. Marshal that he will “cause.all
United States convicts who have been or
may be hereafter convicted and sentenced
to imprisonment, to be confined therein."
Henext says, *‘and inform the proper Ter-
rilorial authorities that you will receive
thereinall persons whohave been conviect-
ed and sentenced for the violation of Ter-
ritorial laws; and maintain them therein
at the rate of one .dollar and a half
day.”! “These are the instructions of the
Attorney General ofthe U. 8. 10 the United
States Marshal, st -
Court. What is the effeét ‘of “thé" con-
tract with Governor Woods? = 8

Mr. Fiteh, I will come to that :prés:ant_-
ly. I will conclude this brafich of my
argument by saying that the intent of

Congress,as gathered from the language o1

the act, from the rules and reg ons
présented by the Attorney General, and
the surrounding eircumstances, is simply
this: First, that the prison owned by the
United States shall be in the ﬂuatodﬁf tﬁn
officer of the United States; second, o
prisoners of the United ' States—those con- |
victed of offences inst the laws of the
United States, shall be 1n the custody of an
tates; and third, that
the United States having a proper place for
keeping its own prisoners, and having
ities for keeping other comvicts, will
permit the Territory
at_its discretion and option to have the
Territorial prisoners confined therein, at
rates and charges and under rules and
tions prescribed .y the Attorney
General. It says, in efloct, here is our
prison, these are our o such are our
rules and prices, and you may board your |
f;nviuta with us at those prices if yov
ike.
_ But suppose that the Territorial authori-
ties do not choose to avail themselves of this
offer? Isnot the option given them to ac-
ceptit or not? The Attorney General has
the riﬁhtt.o prescribe the terms on which
he will receive the prisonems, has not the

any or all persons that have been convict-
ed aod sentenced under Territorial laws,etc

Xou will keep an account of the cost of
keeping the prisoners, and deduct the

Territory a like right to accept or reject
these terms? Suppose, for illustration,
that the Attorney General should preseribe
a bundred dollars per day each, as the terms |

per| public policy. "'

upon which he would receive Erisonam,
and he Embnhly has the same right to pre-
scribe that sum as he has to preseribe
one dollar and a4 half a day, though
it is not possible he would do anything so
absurd and unreasonable. But m::]gposo he
should prescribe ten dollars per day. He
might prescribe that amount in some Ter-
ritories, and the officer in charge would
n 2, make much money by the operation.
But suppose
scribes a rate of subsistence with which the
E:gper Territorial authorities are not satis-
, OF suppose that the Territorial author-
ties—fearing that the President of the Uni-
States, through t is-information of
interested advisers, might at some time dis-
Elm the present popular and efficient
of Utah Territory with some per-
son who might perchance take bribes, or
corruptly permit prisoners 1o escape, or
some person who would not discharge his
duty as our Marshal dces? Suppose ‘‘the
E-Mper Territorial authorities’” decline to
rust any officer in whose selection they
have no voice and over whose actions they
bhave no control, who is under no bonds to
them for the faithful performance of his
duties? or suppose that, for any reason,
wise or unwise, they choose to exercise the
option given them and do not accept the
offer with regard to boarding the Territor-
ial prisoners, are they compelled by this
law to accept it whether orno? and if com-
pelled what does the word ‘““may’’ mean in
the law and what does the Attorney Gen-
eral mean by saying to the Mmha],, “You
will inform the proper authorities,” etc?
One more illustration. If Congress has
power to pass this law, according to the
construction placed upon it by the oppos-
ing counsel, why can not Congress, next
winter, pass an act proviﬂgg that a imild%
ing site shall be purch in Salt Lake
City; that a building shall be erected there-
on under the su on of the United
States Marshal, for United States courts,
post office and custom-house, and we cer-
tainly need such a building, although per-
haps we do not need to have it erected un-
der the supervision of the United States
Marshai; and suppose that in the construce
tion of this buil moreroom is provided
than is necessary for United States pur-
ses, and Congress should enact that the
‘erritorial legﬁlntu.reﬁtha probate eourts,
Justices of the peace, the city council, the
county clerk, treasurer and other cotnty
officers “may” hold their offices in that
building at rents to be fixed by the Attor-
ney General of the United States, and that
officer should then send a letter of instruc-
tion to the Umited States Marshal, saying,
““¥ou will charge so much a month for this
room and so much for that room,” making
an aggregate of four or five thousand dol-
lars a month for rent? Then, according to
the construction claimed for the actin rela-
tion to boarding Territorial prisoners in
U, 8. prisons, the legislative, judicial and
ministerial officers of Utah would be com-
pelled to occupy these rooms, and if they
should deecline to mmy them voluntarily,
along comes the United States Marshal with
& posse commitatus,or a brigade of infantry,
as the case may be, and forces them to the
desks, and then if the Territorial Legisla=
ture ahnuld refuse to ap raprinta money
to pay the rent—what then? Well, I do
not know what would be done; perhaps
arrest and punish the contumacious
Councillors and Representatives for trea-
son; I if your Honor pleases that a
construction of the act of Congressto the
effect that the Territorial convicts must be
kept in the United States prison at the cost
of the Territory, whether the Territorial
authorities wish it or not, would be a
shameless violation of every principle of
representative Republican government,
every rule of logic, and every doctrine |

ma that the Uni.t.ﬁ:

States &un;r& 1;'11:! n sutﬁoh a dmtrinm
todoubtt | nﬁdllﬁlm to suppose
the Congress of the ni& States intended
such a dootrine would be to suspect this
goverment of monsirous tyranny and in-
justice. Ifyour honor please, our governs
ment can never have aught but r
and loyal words from me. It is a gre _
free, a magnanimous government, although
sometimes represented by small,” mean,
contemptible ‘men; and in saying this I
disclaim any reference fo any of the otiicers
of this Territory. :

The next question is, if there be a dis-
cretion left with the Territory by the Actof

Jan,, 1871, then who is toexerciseit? Su
pose that the United States Marshal 8

that the Governor is the proper and
the Goyernor is evidently ot the same opin-
ion. But let ussee what the United States

Attorney-General says: “You will make
such rules and regulations,ete.,” and, “You
will inform the proper Territorial authori-
ties that you will receive therein all persons
who have been s0 convicted,” ete.,”” “You
will inform the proper Territorial -authori-
ties.”” The Attorney-General did not at-
tempt to assert who the proper Territorial
authori‘ies are. He says in one part of his
letter of instructions, “You will keep an
account of the cost of keeping the prison-
ers, etc.,, and deduct the amount paid by
the Territory for keeping their p ers.,
And you wiil make a contractin writing,
on of the United States, with' the
Governor or other proper official, for keep-
ing the Territorial convicts,” ete. I do not
see how it can be contended—unless some
other authority can be shown—that the
Governor is the par y who is ch by
law with the proper keeping of the Territo-
rial convicts. I do not apprehend that it
will be conlended that the casaal observa-

the Attorney General pre-.

1is neithor

‘mission si
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tion in the letter of the Attorney-General,
respecting the Governor of the Territory,
gives the Governor any suthority, coupled
as that observation is with the words “or
olber proper officer.,” The Attorney-Gen.
eral evidently does not ¢laim to know who
can be lawfully contracted with on behalf
of the Territory. He says, “You will in-
form the proper Territorial authori T
and he says, ‘A contract in writing d
be en to with the Governor or other
pxg)er authority.”

ven if the Attorney-General shoul
give it as his opinion the Governor is
the only gruper authority, that woula not
bind the Territory, or be a rule of decision
for a Court; but he does not give suck an
opinion,

Unless there be some law of this Territo-
ry authorizing and empowering the Gowver-
nor to contract for and in its behalf—he ig
not the ‘‘proper authority” desired by the
Attorpey-General, and his contract, at-
tempting fo bind this people fo pay money
to the United States, is utterly worthless,

The Executive of this Territory, outside
of the powers cenferred upon him by
statute, is as powerless as the humblest
citizen of the Republic; the pewers of his
office, the duties of his office, the functions
of his office are prescribed by law; unlike
a Judge of a court of original jurisdiction,
he takes no powers by intendment or in:-
plication, but is confined to the letter of 11 o
statute creating his office. In 5 Mason’s
Circuit Court Reports, 441, Justice Strong
SaYE:; |

;:I hold it most clear, that the acts of g
publie officer beyond the scope of his pow-
ers, ete., are utterly void. A different doc-
trine would lead to the most alarming and
mischievous consequences and unmsettle
some of the best established principles of
the law of agency.”

In the 9th volume of Opinions of the At-
lorney Generals of the United States, page
18, the following doctrine is asserted:
~*'The head of an Executive
can bind the goverament by eontract only
when expressly authorized by law, or
when an appropriation is made to be ex-
pended by such head for a s pur-

se." d to the same effect I refer your

onor to 1st Mason 482 and 2 Gallim 515,
What are the powers of the Governor of
this Territory? They are defined in a sec-
tion of the Organic Act of Utah, ““And be it

ment

farther enacted: That the Executive power

and authority in and over said Territory of
Utah, shall be vested in a Governor, who,
&c., shall be commander~in-chief of the
militia thereof’’—that is one of his functions
— ‘“‘shall perform the duties and receive
the emoluments of augeerintandant of In-
dian affairs’’—which I believe is dispensed
with now—*‘‘and shsall approveall laws, &e.,
&e,,’” and shall take care that the laws be
faithfully executed.” Thereareall the du-
ties enjoined wupon and all the
powers conferred wupon the Goy-
ernor of this Territory; and outside
of these he has no power. Then where is
the law of Utah or the statute of the United
Statles that empowers the Governor to bind
the pwﬁ{uu;:r the Territory of Utah to

one do I ask counsel on the other
side to refer me to it. He has no more
power to make the people, the tax payers
of the 'I‘erritoll:ly %a.i'a dollar than I have to
compel the B tish Parliament to make an
appropriation tﬁupay Bgna!ona to the de-
scendants of William Penn,

g Now I t;admhaiﬂto the law wtpiéh Mr. Bﬁ.:kin
as AVOW purpose o h tus
see by the latwv who is antrnnw with the
charge of the Territorial conviets. éRaad
the act relative to Warden, Laws of Utah.)
Counsel upon the other ﬂfda advances the
Enpouiﬁnn that under the O ¢ law this

rritorial act creating the office of Warden
is unconstitutional; that no power is con-
ferred upon the Legislature to elect a8 War-
den, Let us refer to the Or?uiu act: (Read
Sec. 6 and 7 Organic act.) ' I confess I can

not see how the election of a Warden of the
| penitentiary is in conflict with the Consti-

:g;in{:;. Let 1‘1; aaf tf it is ig.gunﬂj?t with
rganic _(Read sec, 7 Organic act,

it Emnmic the Wa.rdm::
a _ nor count

oflicer, and that therefore he should havi
been nominated by the Governor and con-
firmed by the Le re. Now without

di the question as to the power of
the legislature to deviate from the letter of
the Organic act in providing for the selec-
tion of publie officers, I suppose it will not
M rergativs 0 e b B

rerogalive so as U« Dge piaces
with the ture and confirm instead

of appointing. The object of the Organic
act is clearly that both the Executive and
the islature shall agree in the selection
of the officer. The usual mode is, for the
Executive to select, and the Legislature—
if satisfied—to confirm, and if not satisfied,
to But the same result is reached
when the Legislature selects and the Go-
vernor eonfirms their selection, as he does
confirm it when he approves the law creat-
ing the ofiice and electing the officer, and
without his approyal the law of course can-
not pass. In anyevent Warden Rock woetl
is the Warden de facto, he presents a com-
ed by the Acting Governor,
his title jure cannot attacked col-
laterally in this proceeding, for the ques-
tion here is not, “Was Rockwood legally
chosen?” but, “Is Patrick entitled to the
custody of Killfoyle?”

The Territorial law also provides for =
board of Prison Directors and a subsequent
act on the next page provides, “Tha: the
Waxden is authorized to advertize fer pro-

Concluded on last page.



