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well as by the act otof congress to collect
from the territory compensationthe of a
dollar andsandaand ft hairhalfverper day for acheach convict
which sumpurn is nixedfixed by the attorney gen-

iedraleraloral miapiaas the rate at which the united states
will subsist territorial prisoners

j thebe U S marshal js required by the at
borney generals instructions which arearo

n evidence lierehere to deduc from hishib har-
ai erlyenly accountsaccodrits against the united abatesstates

1 the sumbum paid him by the territory firbirpir
89 IN keeping itsitiiti nerspers but suppose the U
is marshal should ncnabeabe able to deduct
ah any thing from hilbig against thetho united
states because of there being nano officer in
ichargeof theiho territorial funds empowered

oto payray him for keeping territorial prisonsonj-
a ars orbe0 becauseause of there being no funds in
irthy territorial treasury or suppose the

territorial lehleglegislaturebatur should9 neglect or
i refuseref to passparsare an appropriation bill to pay

i ithe united states Mars balforhalfor taxing charge
odthe territorial prisoners at all what is
liollo be douboutdonbontboutaboutitit where is the remedy
jbfdafof thothe marshal how are the bills to be
collected will your honor issue a mand-
amus to the territorial legislature com

them 0too enact a law to appropri-
ate so much money out of the territorialtreasurytt ury to the united states marshal I1apprehend there is no court lain any english
speaking nation that would issue any suchsuon

murdermurden and that there is no lawyer any
iwherebere who will powgowcontendtend that such a man-

date coulddonld be issued intheif the act of congressCengress
not that thothe territorial prisoners

3 kaynavnay but that they binmmust be taken charge ofgyiayi the USU marshaimarshalshatshaI alcall the ootcost of the tereltoryrltorytony stinaindnd thete TerrIterniterritoryterritorytoryhsasaysA through litsliplegislative power that it has madeade no con-
ttract with the U S marshal nor mapow
oad ny one to makemaliq any contract with
dimanohim anoand that it will for a contractjt did not authorize and does not want

nowhere then I1 askpask is the power to enforce
payi paymentnent IsIs it a reaneareasonable construction

beof0 of theacethe act of congress ofjan to assume
mihatthat the federal legislature intended to
i enact a law that could not be enforced 2

br thejhb next proposition is this could the
be required by congress to subsist

these territorial prisoners without pay
ii courtcount Suppose Mr FitchFich that the board i

jolo supervisors of a county should refuserefund to
execute or levylovy a lamtaxlamtoto pay the bonds of amuntycounty could they be collectedmr pitch certainly they could because
ait courtcouro could cpcommand the supervisors tojevialeyy a tax for the purposee of paying thejliiabendrds and punishih thothe supervisorsa for con-tempttempt for rerefusingfasing thatteat is if actethere was aliawlaw authorizingautho rising the issuance of the bonds
and usually in such cases there isar aw by state authority pro

priding that the board of supervisors
of a county mayady meet etc on the firstmonday of such a month etc to levy anhn

i assessment for certain purposes etc butia board of supervisors is neithermeither a state
noc nornoraa territorial legislature A boardABoard ofsupervisors has certain limited local
j powers and is also charged with

certain executive duties the levying ofanan aysassassessmentestment is with them in such cases
ianjanarlari executive function required by law and

unnotot a legislative discretion conferred by
I1law law if a board of supervisors is vested
dl with a discretion its membersembersillrii cannot becompelled by mandate to exercise their dis

tiren inL a particular way to couldtethere wwould0 be no discretion
f fffabobo case supposed by your honor is in
i no wise parallel with therisethe casecabe at the bar tor
the act of congress doesdoea not say that the
territorial legislature shallshail meet onsuch a

i day and levy a tax for the purpose of sus
au gainin th territorial prisoners under theoileilcontrol of liethe government officers nor

would it bsbe in the power of congress taenact such law that congressmanCongress may deny
i people of0 a territory the right of
localfocal self government that it may neglect

11 orbr refuse to provide forforaforba ig
all I1 ao not question here

fda tit t create a 1 territorial Llegislatureegislaurehure
cannot control thel rightful

iitI1 discretion of that legislature jfif a lo10lobal
i law bebo neededheeded for utah and the tern5I1

ialjal legislature Jrefuse to enact buchsuchsuch I1laww
uilnil 0congressangress mamay legislate norfor teeterir or by

lits own act but itcannot compel VutahessyissyliAft makers to legislate thothe doonJOoncongressgress of bdizodunited states has no powenpower to pass an bethut
w appropriating monemoney outont of the territorialtreasury the legislature of the territorygrypry
4L of utah alone can appropriate blonhionmonbion ey franiof the territory congress

enact no lawjaw to take moneymotleyblout of the territorialnialfial treasury I1kappre
1 I1 an whrewore

passed by congress it would bobe promptly
Ji decided unconstitutional I1 insist upon
ethist thisthia proposition for the purpose of demon

that it cannot be possible thatcongress dhave intended to do any
6ttt thing so unconstitutional andind absurd as it

1I ihmibmhas done if languagethe of the act af jahn
rt guary 1871 Is construed to mean
v steadistead of may congress intended exact 1

llyliyaly what the law says that territorial oonconabu
twists shall be kept at the cost of the teniterriu tory Mtit did not intend that the unitedstates would pay if the territorymapiria fusei norbid it intend that the maimavi wad

iasiatinslas should pay outont of his own pocket I11l n
4 aletteroletter of thetho attorney general to the U i

yi3 1 marshal bayssays yoaisyouyou will cause all theihustates convicts who have been niuaimhereafterthereafter my be convicted to be confined
ff sherein and inform the proper

authorities that you will receive therein
aiU any or all persons that have been convict
jodtodvijeded and sentenced under territorial lawsethlawlawsseteetcyou will keep an account of the coscost ofpeeping the prisoners and deduct the

amount pailpall you by thetho territory for
keeping territorial prisoners ac evi
antlydondy contemplating that the proper
territorial authorities satisfied of the
Nbenefits to be derived from havinkhaving territ-orial convicts placed under such ennieffiefficientclent
guards being so well cared for supplied
with medical attendance ac atlat a reason-
able price would make hastebaste to avail itself
of these advantages budrbut the letter of theattorney general certainly left to the ter-ritory the option boloing so

there aresareaare a few propositions here which
seem to me dvevidentident the first Is that by
the lanladlanguageguagegnage of this act and the instruc-
tions of the attorney general thereurleurt

the united states of america does notnoi
intend to paypar 66 board of territorial con-
victs the second proposition is that the
united states marshal is not compelled to
keep them WiLliwithoutoutont pay and the next is
that no power can compel the legislature
to make an appropriation to pay for them
what followfollowsts why if the word mayinay lisjis
construed to mean must and the territ-
orial legislatureLegisla olecledeclinesclines tota mackeanmake an ap-
propriation there will be a generaljeneral jail
delivery can it be supposed that congress
designed to make a territory board its
prisoners1 8 boners at the united states boarding91house0 1isle or else produce a condition of
affairs that would result in turning the
convicts loose such a construction

reason you cannot suppose that thethoth econgress of the united states intended to
do something that it had no howertopower to do
take money outgut of a treasury oyerover which it
had no bontcontrolrol you cannot suppose thatcongress intended to pass an act the effect
of which would be toth releareleaseseailallail the territ-
orial prisoners upon this question of0 thepower of congressCongreskgresi to pass laws of the
character I1 have suggested I1 refer your
bohonornornoc to howard ad curtis con
denied reports ath ib ib

Is there any place in the united states
where congress has such power even in
the district of columbia which is under

control of congress Is ititininthe power of congress to pass an act to have
atl sewer laid down in the streets of the
city of washingtonloror to have jaa park
made there and the requiring money tortoy
the cost thereof taff treasury
of the district of columbia and if it isnot in the power of Concongressgressgresa to do thatdirectlyi it cannot doltdoitdo it indirectly and it
would be just as reasonable for it to pass
subhsuan an act aaas to pass one to compel territ-
orial convictsconvIct9 to be kept by the united
states marshal in the united states prison
and that the cost ot61 keeping them must be

the
fmayimaymay means must only when the pub-

lic interests and rights are involved
what are the public rights tho public

havohave the right to have prisoners confined
for the term for which they are sentenced
and kenhkept in a safe place so that they may
not be tu L pd loose upon society but the
public has tolo right to prescribe the particu-
lar place or mode of confinement or to
designate the particular officer in whose
custody they shall be confined and theplaintiff in this case the united stateskaMarshalmarshaiarshal has clearly no right to act as host
or guardian of territorial convictsconvict sunlessunless
the territory through its proper author
atles agree to it I1 call your honors at-
tention again to the language of this letter
the attorney general cites the nirfirfirsthandfirststandand
second sections of the acaachact and then says to
the IT S marshal that he will cauBeall
united states convicts who have been orbrmaybemay be hereafter convicted and sentenced
to imprisonment to be confined therein
he next says and inform ithethe proper ter-
ritorialritriforial authorities that touyou will receive
thereltherenallinlall persons who have been convict-
ed andwid sentenced for the violation ofterr-
itorialritorial laws and maintain them therein
at the rate ofor onebno dollar and a half per
dayj I1 thesethesa are thethetho instructions of thethoatattorney general of the U Sstomothedothethe united
StatesatiMarshalmarshaiar lial

court is the con-
tract with governor woodsgoods

I1

mr fitch I1 will come to that
ly I1 will conclude this branchbf my
argument by saying that jhb I1 intent ofcongress as gathered from the language 01
the act from the ralesrules andarid regulations
presented by the attorneyney genoraioral and
the sufsuisurroundingrounding circumstances laIs simply
this first that the prison owned by the8
united states shall be in aheethe custody8 of an
officer of the united states sesecond that tnthe0
prisoners odthe united statestates those con-
victed of offences against the laws of tthe
united states shall be60 lain the custody of anb
officer of the united states and third that
the united states having a proper place for
keeping its own prisoners and having
facilities for keeping otheroher convicts will
for convenience sake permit the territory
atpt its discretion and option to have the
territorial prisoners confined therein at
rates and charges and under rules and
regulations prescribed ITI1 y the attorney
general it says in deflect here is our
prison these are our officers such are our
rules and prices and you may board your
convicts with us at those prices I1 you
like

but suppose that the territorial authoraauthori-
ties do not choose to avail themselves of this
offer Is not the option given them to ac-
cept it or not the attorney general hhasas
the right to prescribe the terms on which
he will receive the prisonprisonerew has not theterritory a like right to accept or reject
these terms suppose for illustration
that the attorney general should preproprescribecribe
a hundred dollars per day each aaas the terms

I1

upon which hobel wouldwoulaw ld receive prisoners
and he probably has the same right to pre-
scribe

pro-
scribe that sum as he has to prescribeproscribe
one dollar and a half a day though
it is not possible he would do anything so
absurd and unreasonable but suppose he
should prescribe ten dollars per day hemight prescribe that amount inin some terr-
itoriesri and the officer in charge would
n 0 make much money by the operaoperation
but suppose the attorney general pre-
scribes a rate of subsistence with which the
roper territorialTerrAorial authorities agrenotare not satispati
ed or suppose that the territorial author-

ities fearing that Presidentthe of the uni-teddd slatesstates through thesistha lynis information of
interested advisers might at some time dis-
place

i
lace the present popular and efficienturshalmarshalmarshai of utah territory with some per

son who might perchance take bribes or
corruptly permit prisoners to escape or
some person who would not discharge his
duty as our marshal dees suppose theproper territorial authorities decline to
trust any officer in whose selection they
have nona voice and over whose actions they
havehavo no control who is under no bonds to
them for the faithful performance of his
duties or suppose that for any reason
wise or unwise they choose to exercise the
option given them and do not accept the
offer with regard to boarding the territor-
ial prisonerprisonerserp areaxe they compelled by this
law to accept it whether or no and if com-
pelled what does the word may mean inthe law and what does the attorney gen-
eral mean by saying to the marshal you
will inform the proper authorities I1 etconoone more illustration if congress haspower to passpam this law according to the
construction placed upon it by the oppos-
ing counsel why can not congress next
winter pass an act providing that aalundbuild-
ing site shall be purchased in salt lakecitypity that a building shall be erected there-
on under the supervision of the unitedstates marshimarshal for united states courts
post office and customhousecustom house and wowe cer-
tainly need such a building although per-
haps we do not need to have it erected un-
der the supervision of the united states
marshal and suppose that in the conconstrue
tion of elbels building more room is provided
than is necessary for united states pur-
poses and congress should enact that the
territorial legislature the probate courts
justices of the peace the city council ahoithe
county clerk treasurer and other county
officers may hold their offices in thatbuilbullbuildingdilidill 9 at rents to be fixed by the attor-
ney general of the united states and that
officer should then send a letter of instruc-
tion to the united states marshal sayingyou will charge BOso much a month for thisthiaroom and so much for that room making
anart aggregate of four or five thousand dol-
lars a month for rent then according to
thehe construction claimed for the act in rela-
tion to boarding territorial prisoners inUJ S prisons the legislative judicial and

ministerial onnoffofficersleers ofot utah would be com-
pelled to occupy these rooms and if they
should decline to occupy them voluntarily
along comes the united states marshal witha posse a brigade ofinfantryinfant
as the case may be and forces them to eetheir
desks and then if the territorial legisla
tureturoure should refuse to appropriate moneytorayto nay the rent what then well I1 donot know what would be done perhaps
arrest and punish the contucontumaciouslaciouscouncillors and representatives for trea-
son I1 say if your honor pleases that a
construction ofor the act of congress to the
effect that the territorial convicts must be
kept in the united states prison at the cost
of the territory whether the territorial
authorities wish it or not would be a
shameless violation of every principle of
representative republican government
every logic andund every doctrine jot
public policy to suppose that the unitedstates burts willwili sustain such a doctrine lisfisto doubt their intelligence to suppose that
the congress bf the united states intended
such a doctrine would be to suspect this
koyersoyerment of monstrous tyranny and iaiijustustice66 ifyour honor pleaseplease our gogovern-
ment

vernsverne
can never have aught butbilt respectrespectfulfu

words from iauituis a ggreatreat a
free a magriamagnanimousnimbus government although
sometimes presentedrepresentedro bybyi smallsmail mean
contemptible men andland in saying this I1disclaim any reference to any ofaf the officers
ofthis territory

the next question is if there be a dis-
cretion left with the territory byjay the act ofjan 1871 then who is to exercise it sup

the united states marshalmarshai thinks
hatthat the governor is the proper person and
thehe governor is evidently ot the same opin-

ionionlon but letiet us seesoe what the united states
attorney general says you will make
such and and apuippu
will inform the proper territorial authori-
ties that you will receive therein hilall persons
who have been BOso convicted etc you
will inform the proper territorial authori-
ties n the attorney general diddia not at-
tempt to assert who the proper territorial
authorities are he says in one part of his
letter of instructions you will keep an
account of the cost of keeping the prison-
ers etcote and deduct the amount paid by
the territory for keeping their prisoners
and you will make a contract in writing
on behalf of the united states with thegovernor or other proper oliollofficialiclal for keep-
ing the territorial convicts etc I1 do not
see how it can be contended unless some
other authority can be shown that thegovernor is the par y who is charged by
law with the proper keeping of the territo-
rial convicts I1 do not apprehend that it
will be contended that the casalcasual observe

tion in the letter of the attorney general
respecting the governor of the territory
sites the governor any authority coupled
as that observation is witti theth words or
other proper officer the attorney gengeri
eral evidently does not claim to know who
can be lawfullylawfally contractedcontracted with on behalf
of the territory he bayasaya you will in-
form the proper Territerritorial authorities
and he says A contract in writing should
be entered into with the governor or otherproper authority

even jf the attorney general shouldgive it as his opinion that the governor is
the only properroper authorauthorityityl that woniawoula not
bind the territory or be a rule of dedaldecision
for a court but he does not give buchsuch an
opinion aiunlessunies there be some law of this terterrito-ry nto

authorizing and empowering the gover-
nor to contract for and in its behalf hohe teis
not the proper authority desired by ththe
atattorneytorney general and his contractcontribt at-
tempting to bind this people to pay money
to the united states is utterly worthless

the executive of this territory outside
of the powers conferred upon him by
statute is as powerless as the humblest
citizen of the republic the powers of his
office the duties of his office the functions
of his office are prescribed by law unlike
a judge of a court of original jurisdiction
he takes no powers by intendmentintend montment or ayrim-plication but is confined to the letter of t11i 0statute creating his office in 5 masons
circuit court reports justleejustice strong
says

1ifI hold it most clear that the acts of apublic officer beyond the scope of his pow-
ers etc are utterly voidtold A different doc-
trine would lead to the most alarming arldandmischievous consequences and unsettle
some of the best established principles of
the law of agency 1 1

injn the Math volume of opinions of the att-orney generals of the united states appagee
181 the following doctrine is asserted

4

the head of anart executive department
can bind the government by contract only
when expressly authorized by law or
when an appropriation is made to be ex-
pended by such head for a specific pur-
pose 11 and to the same effect I1 refer your
honor to mason and 2 gallim
what are the powers of the Gogovernorvernoi ofthis territory they are defined inalnain a hecsecsec-
tion ofbf theabe organic act of utah addae itfurther enacted that the executive pdpowerveer
and authority in and over said territory ofutah shallshau be vested in a governor whoac shall be commander lnin chief of the
militia thereof that is one of his functions

shall perform the duties and receive
the emoluments of superintendent of in-dian affairs which I1 believe Is dispensed
with now A landand shall approve all laws leellefecac 11 and shallshail take care that the laws be
faithfully executed 11 there areailare allail the du-
ties enjoined upon and all thethopowers conferred upon the gov-
ernor of this territory and outside
of these he has no power then where is
the law of utah or the statute of the united
statesstales that empowers the governor to bind
the people of the territory of utah to pay
one dollar I1 ask counsel on the other
side to refer me to it he has no more
power to make the people the tax payers
of the territory papay a dollararollar than I1 havehaye to
compcompeleltheeithethe british parliamentarlarilament to make an
appropriation to pay pensions to the de-
scendantsants of william pennfenn I1 rt

now I1 cometome to the law which mr baskin
has avowed his purpose of citing letus
see bythebythoby the law who is entrusted with ithe
charge of the territorial convicts readtheacethe act relative to warden laws of utah
counsel upon the other sliebideside advances thetho
proposition that under theane organic law thisterritorial act creating the office ofwarden
is unconstitutional that no power isdoris con-
ferred upon the legislature to elect a war-
den notlot us renerrefer to ahdor ahleable achact readbeadsecsee 06 andlind 7 organic actacta Tr confess afcanI1 can
not see how the election of a warden ofothethepenitentiary is in conflict with the consti-
tution let us see if it is inirk conflict with
the organic act readseyread secsee 7 orgaorganicnionic actI1 suppose it rillwill be contended the wardenwangen
iss neither a townshipc district nor county
officer and that therefore he shoulddhavehave
been nominated by ththe0 governor and bonhoncon-
firmed bybythethe legislature now withwithoutbutdiscussing thetho question as to the power ofauefue legislature to deviate from the letter of
the organic in providing for the selee
tion ofpublic officers I1 supposespose it willnot
bobe denied that the governor may waive
his prerogative so far as to change places
with the legislature anaand confirm iniiesinsteadtead
of appointing the object of the OrgiLorganictileactnot is clearly that both the executivei oanaeanaandana
the legislature shall agree inthe selection
of the officer tha usual mode is for the
executive to select avidand the legislature
ifsatisfied to confirm andanaw ihnotnot satisfied
to reject but the same result is reached
when the legislature selects and the go-
vernorveivelnornon confirms their selection aaas he does
confirm it when he approves the lawlatr creat-
ing the office and electing the officer andwithout his approval the law ofcoursecounse oancan
not pass in any event warden rockwood
is the warden de facto ho presentspresenta a corn
mission signed by the acting governor
his title de jure cannot be attacked colcolm
laterally in this proceedingeding for the ques-
tion here is not was rockKockrockwoodwood legally
chosen but Is patrick entitled to the
custody

the territorial law also provides for a
board of prison directors and a subsequent
act on the next page provides that the
wardenwalden is authorized to adyadvadvertiseadvertortizeezeize for

concluded on laslast page


