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JUDGE ZANE BLUNDERS
AGAIN.

'~ Tyge case of Radger Clawson, who was
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indicted by the grand jury of the Third
Jbdicial District in April last for poly-
gamy, under the Edmunds law, is now
before the Court. The sttorney for de-
fendant, F. 8. Richards, Esq., moved
yesterday to quash the indictment en
the ground that the grand jury which
found the incictment was illegal. A
brief report of his able argument in
support of the motion will be fouad in
another column. The prosecution de-
pended chiefly for answer to this
argument on & decision of a California
Coaurt, to the effect that no challenges
could be interposed to s grand jury’
except such as are named In the statute
providing for such chillenges. Thatas
the Utah law is taken from the Califor-
nia code, it is therefore subject to the
same |limitations and the ruling of that
Court applies here.

But, aswas shown by Mr. Richards,
the situation is different in Utah from
that in California. The Legislature of
Utsh stands in a different position to
that of s State Legislature. Congress
assumes to legislate for the Territories,
and in addition to the Utah law in re-
lstion to juries, there is the Poland
law enacted by Congress, Now over
anything that is regulated by the
Poland law, the Utah statutes cannot
prevall gither by excess or limitation.
The Congressional law is paramount,
the local law subordipate. Therefore
challenges to a grand jury may be In-
terposed if It has not been impanel-
led as the Congressional law requires,
even if the Utah statute providing for
and limiting such challenges does not
cover the ground of the Poland law.

For instance, the law of Congress
requires two hundred names to° be
placed in the box, half of which shall
be selected by the Probate Judge and
the other half by the Clerk of the Dis-
trict Court, and the Utah atatute pro-
vides that:

** A challenge to the panel may be in-
terposed for dne or more of the follow-|
ing causes onl That the requlisite
number of ol.a m not drawn from
the jary box; 2. The notlcc of the
drawing of the grand juary wu nos
glnn in the manner provided b g‘d

That the drawing was not
i)resence of the officers denlgnshd by

aw.” “(Act on Criminal Proced ure.
sec. 119, Laws of Utah, 1878.)

But suppose the names put In the'.
box were not selected as required by.
the Poland law. Would not thé jury
made up from the persons thus unlaw-
fully selected be an illegal jury? And
would the Jimitation of the local law
to the three causes of challenge given
nge against the
unlawfnl selestion? Clearly not, sluce
the statute providing for such selec-
tion isa law of the United States,
while the statute Iimiting challenges
50 as not to cover the ground is but a
law of this Territory. A jury, then,
muy be challenged if not drawn and|
impanneled sccording to a law’ of the
United States, even though the ground

_of challenge is not incladed in- the lo-.

cal Jaw in relation to challenges. If
not, there Is no remedy for juries se-
lected by fraud. But there isa reme-|
dy, and that is found in Bec, 185e{ the
Criminal: Procedure Act, which pro-
vides that the indictment must be set!
aside, upon motion of tife defendant,
among other reasogs, *‘Where It
4s not found, lndo:r-od and pm-
sented as prescribed In this Act;”™
and ‘*‘this Act” requires
be found by a grand jury of *‘{ifteen

eligible male citizens of the United | ;.0

States, selected, summoned ' and im-|

panelied gecording to law. Ifit 18 Dot |

selected according to law 1t is illegal,
mll
on motion of defendant.

The ruling of the Court on the mo-
tion to quash the indictment llﬂllbe
found In full in snother part of this |
m ltdou-otm::on the ques-

lained above; for some reason
m(;:;nvoﬂdﬁhhut. We will
draw attention, wever, to some

poiots in His Honor's Oplunlon 'h.lch..}l

we consider fatal defects in his arga-
meat. In quoting from the Edmunds’
law relating to challenges to jurors,
Judee Zane ln ope place omits a very

~ lmportantciause. The wording of the

ﬁgi‘

law, as may be seen from the gaction
which he gives in full in another place,

18 as follows: *‘‘Inany prosecution for
bigamy, polygamy or unlawful ' co-
habltation under any statute of the
United States, it shall be alawfol cause
of challenge, etc.” The Judge claims
that this covers a grand jury as well
asa trial jury. But in that portion of

hisargument on this polat he con-

venlently leaves out of his quotation
the words we give In italics, A grand
jury acts entirely under the laws of the
Territory. It is selected and drawn
under a law of

chun“ud-rthnhmn!tﬁ tm

States” had to be Omitted from the
Judge’s argument or £ would have
spolied all his reasoning. - It is
only in a *‘prosecution” under the
;'hwsaf the United States' that a
uror

Theqmionntowm prosecu-
tion commences is very important. In

order to make the section of the Ed- | as
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| find a verdict according to hiscath. I

it o,

be set aside by the Court” |,

M
| tive, whereas their non-**Mormon tol-

18 unlawful. There was never 8 more
mmd ddusWnun-

Again. ‘
the law wes ‘“to provide sn impes
jury by which to try polygamy u-."
Correct. And for this purpose it was
20 arranged under the Poland law that
juries should bm_m equally o!
“Mormons” and non - “Mormens.”
But is a jury anything llke impartial
when it 1s made up entirely of per-
sons prejudiced from the beginning
against the accused? What kind of
impartiality is there in a'process that
packs a grand jury with persons em-
bittered against a class of citizens, fox
the !purpose of finding indictments
against them on frivolous pretences,
and then packs a trial jury with the en-
emies -of those indicted, in order to
convict them cn slender evidence. 1s
it pot & fact, known to the Court as
well as to the public, that a bitter pre-
judice exists the ‘*“Mormons’’
among the class from which this pack-
ing system selects -both grand and
petitjurors to indictand try them? To
secure an “impartial jury,” then, His
Honor sustains & method by which the
enemies of the accused shall say
whether he is to be prosecuted . or not,
and by which his enéwmies sball also.
try him, Jf indicted. A new way to
provide an “impartial jury.” =%

It should be observed that Judge
Zane’s srgument in regard to & juror’s
bellef concerning murder, etc., applies
to trial juries only, ‘Who ever heard
of a grand juror being ehallenged as to
his bellef in reference to such crimes?
There is always a difference made be-
tween grand jurors and petit jurors in
the wmatter of challenges, and that
which may be proper for the latter may
be improper for the former. Agalv.
It Is mere presumption to say that a
juror who belleves that polygamy is &
command of Ged Wwill not indict one
who practices polygamy and vioiates
the law of the lapd. Belief in the
rightiulness of . & prineiple Is one
thing, violating an cath to judge
accoriding to evidence is another thing.
One does not pre-suppose the other.
A “Mormon' may think it right before
God fora man, under some circom-
stances, to have more than one wife at
the same time, and yet, being sworn to
ﬁndwcordlngzolham law and the
svidence, he would be bound before
God and man to bring an indictmentor

the Judge cannot see this we are sorry
for his mental blindness; if he does see
it, we are sorry for his argumeunt, or
rather assumption.

His Honor caréfully avoids a very
important objection ralsed by Mr.
Richards In regard to impartiality in
the grand jury which indicted Rudger
Clawson. It was shown that while
“Mormon' jurors were challenged as
to | thelr belief in the rightiulness
of certain things ‘‘in the marriage rels-
ttion' and rejected on their answers,
non-‘*Mormon' jurors were not gques-
tioned as to their belief in or practice | &
of cohabitation with more than one
woman outside of *the marriage rela~
tion.” This was an individious dis-
tinttion not at all likely to ald in pro-
curing'sd *“ilmpartial jury.’”” Why did
not the Judge pass on that question?
The Prosecuting Attorney claimed
that he had the right to put questions
to some grand jurors and to refrain
from putting them to others, just as he
chose. In other words, to pick  ount
just such persons as he wanted to in-
dict *‘Mormons” and exclude all oth-
ers, “Is this what Judge Zane would
call “‘providing for an impartial
grand jurs?®’

higher court, It is to be hoped thatit
that it will receive due consideration

{

sentation of the bar of the city and by |
maiy other auditors. The pablic are
dnubr.h-mm with the circam-

ve were ucnnd a8 not ha
necessary statatory mhw. It
mummnuhmm
Temaining m
“Mormons"’

udthnmthhmwmw
in the afirma-

mmm&.mﬂm
thematall:

This ruling will be passed upon by a | manner

NMvmdnh eomm g
withtheproﬂlioﬂlofﬁ:l'ﬂlndbﬂl.

and ten m—"mﬂ \

méembers had been asked certain ques-
tions regarding cohsbitation which

mons," had no welght, from the fact
that this was s matier purely optiona)
with the prosecuting attorney. He
cited authorities to show  that
the only ground defendant
would be in proving that the requisite
number of baliots was not drawn from |
the jury box, and that the notice of the
| deawing was not given in the manner
previded by law, and that the drawing
was not bad in the preseuce of officers
by law ;but that these steps

the motion to quash the Indictment by
reason of the illegal pature of the em-
panelling of the jury,

Mr. Richards, in his closing argu-
ment,. showed that the authorities

able to the state ol affairsin this Ter-
ritory,where there were two legisiative
bodles, the Congress of the Unlted
States'and the Territorial Legislature,
and referred at some length to the jury
system which obtains here, and to its
history from the beginning, making .a
strong and concise argument in sup-
port of his motion.

The matter was taken under advise-
meéntjuntil 10 o'clock this morning, at
. which hour, in the presence of. a full
bn the following was rendered by
ChletJuchunn his

DECISION.
This is an indictment for

the statement
of facts P to by the attorneys for
the prosecution nnd lpr the defendant
that grand . was first se-
lee In mnl.nee o section 4 of the
Act of '! , 1 think
June 23d, 1874. - In brief, ther there were at
first thh‘ty grand jurors selected in the
mode prescribed by the statute. I do

not understand that there is any ob-

ny
to that; but t -fl !4
}ocuol':u - wenty-flve o
th -y wer':l'l:lcrpooed
m mnd urors ex-

eulnd. Fl"uun , Were

munmmmum

ofth. Church?
Domhlhhh the doectrine of plural
MAITIAES a8 t by the Mormon Church?

waugh
Do you believe it is right f man to
have uontm:mo unmoit‘hll
at the same time?

And each of these grand jurors an-
swered these qwuou in the affirma-
tive WAaS
were in

ving

bhad not been put.tq the non-*‘Mor- ||

having been regular and fully complied | ¢o
with, there was no legal standing for | not

quoted by Mr. Varian were not applic- gu how

is law without

Other ma % were discussed in the
discussion of this quluoa but I
think this view of the case will dis-
E“ of them. The motion to set aside

e indietment. is, therefore, over-

8. Richards asked that the
court note an exception to the ruling,
wlnch was done.

'rhls declsion was scarcely unexpect-
ed, after the late serles of! astonishing

disregardi

source. No one who remembered his
Honor's order In 'the open venire mat-

ter Inst week could indulge the hope

for a moment that he would Jook upon
the gragd jary which found the Claw-

:olt indictlm as in any way imper-
eC
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