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bias existed. It has been held by

bigamy, It was no defence that the
uoccines and practice or poygaray
were rt of the relijion of the
accused. -- (Reynolds:' - United
ttat3S. 3 U. 8.. 145.V

It could not, therefore, be an inva--
biou cr tne constitutional or outer
ri.hU qf the Juror, called to, try a
party charged with bigamy, to in
quire Whether be himself was Iiv
iu ia polygamy, and whether he
believed it to be in accordance with
the divine will And command., 1

r If the Jurors themselves had no
ground of complaint, it Is clear the
uefDdant had none, . . ;

We find nothing in the record in
tela L'sti to the emcanelln? of the
Jury which would have required the
(supreme Court or the Territory to
set aside the verdict and Judgment
Of the District Court.
. It 1 tatt aBBtsriid for error, that
the court admitted the declarations
and admissions ' of the plaintifr in
error to prove the fact of his ; first
marrLi?e. and the chares of the
court that, the declarations of the
accused were' evidence proper to be
Considered by the Jury as tending 3
prove an actual marriage: and tnat
Such marrtatnight-b- e proven like
any ether fact,-b- y the .admissions of
the cafendant, or by circumstantial
evidence, and that it was not neces
sary to prove it by witnesses who
Were present at the ceremony..
: 10 noia tnat, on an indictment ior
blTHioy, tiy Ant . anatfvlare can onlv
be proved by eye , witnesses

. .
, of

.
the

S a a -
ceremony, is to apply to this ottense
a rule of evidence not applicable to
any other.- - i . ,".;

i The great weight of authority is
adverse to the position of the piain--

tia m error. . , f - h 1.

In Reglna vs. Simminsto. 1 Car. A
Klr. 164, it was held that "on an in
dictment for bigamy, the first mar-rlaj- re

mar be proved by tho adm is--
sions of the prisoner; and it is for the
Jury to determine - whether what he
said was an admission that be had
been legally married - according to
the laws of the country where the
marriage was solemnized."

The same view is sustained by
the following oases: Reglna vs. Up-
ton. 1 Car. A Kir.. 165, note f 1

Greav. ed. of Buss, on C. A M., 218):
Duchess .of-- Kingston's Case, 20
How. State Trials, S55; Truman's
Case, 1 : East P. C, 470; i Cay fords
Case, 7 Grant, 5T: Ham's Case, 2
Fair, 391; The State vs. Hilton, 8
Kich-,43- 4; The Btete vs. Btitton, 4
McCord, 256; Warner vs. Common
wealth, 2 Va Cas., 585; Norwood's
Case, 1 East P. C, 470; Common- -
wealth vs. Mnrtagb, 1 Ashm., 272;
Begina vs. Newton, 2 Moody & It.,
503; The State vs. Libbr, 44 Maine,
489; , The State vs. McDonald, 25
Misso., 170; (Jameron vs. Tne tstxte,
14 Ala.i 646; Wolverton vs. The
State, 16 Ohio, 173; State vs. Seals,
is ma.. uuin vs. state. 46 ind..
r25; Arnold - vs. State, S3 Ga.; 674;
Brown vs. State, 52 Ala., 133: Com-mo- n

wealth vs. Jackson, . 11 Cosh.,
6-- -: Williams vs. State, 51 Ala., 131.

In error touching his marriage with
Emily Spencer, - admitted ' in ' evi -

dene against him, appear --to have
been deliberately ; and repeatedly
made; ; and t under ; such - circum-
stances as tended to show that theyhad reference to a formal marriagecontract ; between ? the plaintiS in
error and Emily Spencer. - ; 1;- - -

we are or opinion i that the Dis
trict Court committed no error in
admitting such declarations,' or. in
its charge to the Jury concerning
tneawt " n . t

The char fire of the court. denning
what it meant br . the nhrase "rea
sonable doubt," is assigned as ground
or error.

The evidence, upon , which a fury
is J ustifled in returning verdict of
guilty must be sufficient to produce
a conviction of guilt, to ! the exclu
sion or ail reasonable doubt. At
tempt to explain the term 'reason
able doubt'.', dot not usually result in
making it any clearer to the minds
of the Jury. . The language used in
this case, however, was certainly
very favorable to the accused, and is
sustained by respectable! au thorlty.

(Commonwealth vs. Webster, 5
CuBh- -, 820; Arnold vs. The State. 23
Ind.. 170; The State va, , JNash. 7
Iowa, 347; The State vs. Ostrander,13
Iowa, 435; Donnely vs. The State, 2
Dutcner, m winter vs. me israte,
20 Ala--, 59; Giles vs The State, 6
Ga,, 276.) '

We think there, was no-err- or in
the charge of which the plain tiff in
error can Justly complain.

The in error next aiieges
that the dascription of the woinan
named In tne indictment as the per
son with whom the crime of bigamy
was committed was not sufficiently
specific, and that , on the trial she
turned out to be not Caroline Owens,
but Caroline

I The designation of Caroline Owens
as the person with whom the second
marriage was contracted - l clearly
sufficient. If it were not, it is toolate
after verdict to object.- - - As lo the
fact, the ' Jury h&s found that the
person whom the pUintl-- T Ja error

? thave rosrrWi wWlt
1. .1 i..iti. L'v was :livl: ami st
ha U"sl w'.e. was Caroine Owens
m.n nt Caroline- - MaU-a- . and that
f.M-t:."- - in. therefore, ecncialvely
settled by the verl.eW .The Court
rinnnt reexamine cueBUona tf fact
upon writ cf error. -- (llevi.-'ed Clafc.
utes. sec. 1.C11.1

The plaintia in error lastly clalraS
that the Court erred 3

Caroline Owe-- -, the second wlf, to
1 ve eTL! -- r :sst . bfii t"mtL:3

i.H r-rt.:- -3

the a;:33?a r. rsiizy and la cusr?
lnr the. Jury Cat they mi --lit con-

si,r her tesumony, u they louna
from all the evi-an- ce. la tne case
that she was a second and plaral
Wi'1.--- . - nr ;

huchad e! -- "3 t;tj arri for
or .:z?t t . r T3, nor .a r.- -a for or
- Xhe r- - cf tii3 ia
errcr ,r ' .i C r:".s C "z.rz v.

-- llA ! ii:r mm . a m a, '
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of persons belonging to the Mormon
Church usually take place at what
is called' the Endowment House;
that the ceremowr JA.Tjerformed in
secret, and the person who cQclates
m unaer a sacred obligation ; not
to disclose the names of the partiesto ifa..-- ' '1. :i. i i.rx . . . . j ft i an r.lIt further aonears that an October
24, IS7S. the: plaintiff in error . was
married to the said Caroline Owens.
and that on the ,nlgbt of that dayhe gave a: wedding . popper at the
house', of, one''Cannon., at' which
were present mily Bpancea, Caro-li-ae

0rensMnd othersl.vidence
tend Inz to establish these facts -

having been1 given to the ittrr. the
court permitted to be given in evi--
denM9deckr&UQnai wd?y the
yauMj m riwr, oa-'aa- t ija., ui
prestSioebf the..fmnanvi assembl
ed, e t r,soaienueot. occasions, to
thek-4h- A tJiooWy4 Bpencer was

Sectoa l&il of tneCocpIlod Laws
of VttSS CZclx&: ' "AliUiUndl shal)
not he awit nes? forn Z2-Z- t his
wife,rinor a wife a witness for or
against ber husband."

Urxm the trial.nand. after the evi
dence above recited had been given,
to prove tne marriage or tne plain--
in in error W EmilrBDencer lu.t

before' hia marria2e. . to Caroline
Q wens the .' latter was ed as a
witaefw Mjralnet 'him to : prove the
same' fact,'..' ' ' .'. ';' "':

--V
. 1 hereupon thedeienuaot admitted

In opeigart, theebariro( t--
te te

dlctmenta that ho ha-- J been' carried
to Caroline Owens, and even ciTjed
testimony to prove It. but sthis was
ruled out by the Court.' Z.'r.-.id-

.

Tne defendant,, thererore,objectedto the introduction of Caroline Owens
as a witness against him, the objec
tion being based on thestatute lust
quoted. j?U., i SM ?!,'Tne Court overruled the objection
and admitted, her as a witneaa, and
she gave testimony tending to prove
the marriage of the plain tiif in error
to jsmlly ttpencer . previous to his
marriage with the witness.

It appeared from the evidence that
the name of Caroline Owens' father
was Maile, but that she had been
adopted by an uncle and aunt nam
ed Owens, and had taken their
name, by which she was called and
known, but that, when she was bap
tized in the Mormon Church, Bhe
was required to be bantized in her
father's name, and was married to
allies under that name.

The court amoocr other -- thinrs.
charged the Jury as follows: ,

"If you flnd,from all the facts and
circumstances proven In this case.
and from the admissions of the de-
fendant, or from either, that the de-
fendant Miles married Emily Spen
cer, and while she was yet-- living
and his ' wife he married Caroline
Owens, as charged in ' the Indict
ment, your verdict should be guilty."a. legal wire cannot.' out when it
appears In a case that the witness U
not a legal wife, but a bigamous or
plural wifev then. ib mar testlrv
acalnat Uaumm himtanl. irf
her testimony should have fust as
much weight with ry mm any
other witness, If the Jury believe ber
statements to be true. And her evi
dence may t be taken : 1 ike the evi-
dence of any other witness to prove
either the first or second marriage.
And so in this case you are at liberty
to consider the' testimony of Miss
Caroline Owens, if you find from all
the evidence in the case that she is
a second and plural wife, and give It
all the weight you thihk it en tilled
to, and may use it to prove tne nrst
marriage alleged, to wit, -- the mar-
riage of defendant and Emily Spen
cer, or any other fact which in your
opinion is proven by the testimony,
f you believe it, as you do the testi

mony of any witness to, prove' any
fact about which she has testified

"The nrisoner's guilt must ne es
tablished beyond a reasonable doubt.
Proof beyond a reasonable doubt is
such as will produce an abiding con
viction m tne mmu to a moral cer-

tainty that fact exists that is claimed
to exist, so that you feel certain
that it exists. A balance of proof Is
not sufficient. A Juror In a criminal
case ought not to condemn unless
the evidence excludes from nis mind
all reasonable doubt; unless he be so
convinced by the evidence, no mat
ter what the class or tne evidence of
the defendant's guilt, that a prudentman would feel safe to act upon that
conviction in matters of the highest
concern and importance to nis own
dearest personal interests."

The rlalnti-- T in error - alleges as
ground of error the exclusion from
the fury of Oscar Dunn and itobert
ratricr, and outers or tne --Mormon
faith. He claims that the examina
tion of the proposed Jurors and the
rulings or the (jourt, snow uiat . it
was the deliberate purpose of the
Court to exclude from the Jury every
one who was of " the Mormon faith.
He insists that neither the Court
nor counsel had the right to inquire
Into the religious belief ef the furor

There is no complaint that . the
ury was not a fair and" impartial

one, or that any Juror erapsneledwas
dtousJi.-ed- .

Whether the excltsrJon of cua!'.ed
Jurors from the panel is a ground for
setting r-k-

l3 the :ct ana iua''
mratca ci.cr, w nos i.iia 11

"" 'necc ary to decide.
itisj- - M- - lon cf I f

fer 'zr-ii- error tnat Li exc.
Iu. ..in not f ii: 1 to t.t in
the cl jef the CvsSv -- t in Tor.
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to the first. f

The testimony of the second wife
to prove the only controverted issue
in tae case, namely, tne nrst mar-rias- e

cannot be given to the Jury on
the pretext that its purpose is to es
tablish her competency. As her
competency depends on proof of the
first marriage, and that is the issue
upon whlh, the case turns, that is-

sue must ; be established by. other
witnesses before the second wife is
competent for any purpose. Even
then she is not competent to prove
the first manias e, for she cannot be
admitted to prove a fact to the Jury
which must be established before
she can testify at alL 4

Witnesses who are prima facie
competent, but whose competency
is disputed, are allowed to give evi
dence on their voir dire to the court
upon some collateral issue, on which
their competency depends, dus tne
teatlmonv of a witness ,rho is vrima
facie incompetent canto be given
to .the jury upon . the-- very issue in
the. case, in order to establish his
competency, and at the same time
prove the issue. , : .j

'
?

t ne.-- . auinortties sustain - ineae
: Upon a prosecution for bigamy
under the statute of 1 Jac, cap. 11,
it was said by Jord Hale: . f.

The first and true wife is not al-
lowed to.be. a witness aarainet her
husband, but 1 ti.ink it iear the
second may be admitted to prove
tne second marriage, ror she is not
his wife, contrary to a sudden opin-
ion uh--- d in July, 164, at
the !. assizes in Surrey, in- - Ar
thur Armstrong's case, for she lh
hot so much as hLe wife daco."
(l --tiaie's 1'ieas or tne urown, bus.)
f So in East's Pleas of the Crown
the rule is thus laid down: "The
first and true wife cannot be a wit
ness against her husband, nor vice
versa; but the second may be admit
ted to prove the second marriage,forthe first being proved she is not so
much as . wife de facto, but that
must be first established." (1 East'h
P. C, 469.) The text of East is sup-
ported by the following citation of
authorities. 1 Hale, 693; 2 M. S.
Sum. 331; Ann Cheney's Case, O.
is. May, 1730,BergL Foster's Manus
Crlpt. " '

in Feak's Evidence TNorrls). 2i8.
it is said: fit is clearly settled that
a woman who was never legally the
wife of a man, though she has been
in fact married - to him, may be a
witness airalnst him: as in an in
dictment for bigamy, the' first mar-
riage being proved by other witness--

Sthe second wife may be
the marriage with her,

ior sne is not ae jur nis wire. r
Mr. ureenleaf. In bis work on evi

dence, volume 8, says: "If the first
marriage is clearly proved' and not
controverted, then the 'person with
wnom tne second marriage was had
may be admitted as a . witness to
prove the second marriage, as well
as to other facts,not tending to de
feat the first or legalize the second.
There it is conceived she would not
be admitted to prove a fact showing
such a relationship within the de-

grees, or thaiikpHi nor that the first
wire was dead at the time of the
second marriage, nor ought she to
be admitted at all, if the first mar-
riage is in controversy." . 'nK.. -- r i.. 1.

that, as long as ' the fact of the first
marriage

' la contested, the second
wife cannot be admitted to prove it.
When the first marriage is duly es-
tablished by 'other evidence to the
satisfaction of the court, the second
may be Admitted to prove the sec-
ond marriage, but not the first, and
the ;

Jury should have been' so in-

structed, , ;f,; "tfl
. au mis case uie injunction. 01 uie

law of Utah, "that ' the' wife should
not be a witness for- - or against ber
nuBband, was practically ignored bythe court;' Vs After some evidence
tending to show, the marriage ol
plamtitf Iri error with Emily Spen
cer, but that fact being still in con
trovei ay, Caroline Owens, the second
wife was tll UDOtt the stand and al
lowed to testify to the first marriage,
and the Jury were, in eliect, told by
the court, that if, from her evidence
and that or the other witnesses in
the case, they were satisfied of the
fact of the first marriage, then they
might consider the evidence of Car
o line Owens to prove the first marri- -

. In other words, .the evidence of a
witness,, prima facie incompetent.
and whose competency .could only
be shown by proof of a fact which
was . . the one contested issue
in the case, was allowed to go to the
Jury to prove that issue and at the
tame time toestabiisn the compe
tency or the witnes . , . .

In this we think the court erred.
It is made clear by the record that

polygamous marriages are so cele-
brated in Utah as to make the proof
of. polygamy--Ter- y difficult.' They
are conducted in secret, and the per
sons by Whom they are solemnized
are under such obligations or secre
cy that it is ahnostr impossible to ex
tract-th- tacts from them When
!cod ttrcn the w"rs?3 rtand. If

wlv rre aTnlndixI from tenfriiir to ' Wi fJr.--t marriage, as we
tnmic tney snouiu ue unuer me ea.
latine rules of evidence, testimony
sufficient to convict in a prosecutiou
for TO'vr-sm- y in the Territory oi
Utah is hardiy attainat,;.- - But this
a not a cousiJeration by which we

can be influenced. We 'mast admin
ister the law s we find it. The
remedy is with' Congress, by enact-ln- r

such a chan,-- e ia the law of evi
dence ia the Territory cf Utah' as to
make both wives witiissses on In
HtrTf-Mit- a frr '

, 'i -

;For the error indicated, the Jud
rec. cf.the- - tTupreme . Court of the
lorritory of UuU-X3- i tt reversed
and Vta c""a remsndtcl to that
c". t by it rt --

.8- 1 -- to ih e
U .. 1 1 ', x..lh t, te'l
c: '1 t.3vc:..ct t" ' j
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Sujpnm Court of the United State,
October Term, 1830. --Vo. 592.

Joha Mile, rialatLfT ia Error,
i v$.
( The United States.
?.,,la error to the Supreme Court of

Utah Territory.
Kir. Justice Woods delivered the

opinion of the Court.

Section 5-3-
52 of the Iteriaed Sta

tu lea or toe United States declares:
"Krery person having a husband

or wife liring, who marries another,whether married or single, In a ter-
ritory or other clace over which th
United States has exclusive Jurisdkv
ijon, is guuty or bigamy, and sliall
be puniabed by a fine of not more
tbjua five - hundred dollars and by
imprisonment for a term not more
than Ave years."

The plain ULT in error was Indicted
under this section In the Third Dis
trict Court of Utah, at Salt Lake
City. lie was convicted. Ue ap
pealed to the Supreme Court of the
Territory, where the judgment of
me uia itlet uourt was amrmeJ.

That Judgment ia now brought to
this Court for review upon writ of
error.

The Indictment charged that the
plain U--

T In error, John Miles, did, on
October 24th, 187S, at Salt Lake
County, In the Territory of Utah,
marry one, Emily Spencer, and
that afterwards, and while he was
so married to Kmlly Spencer, and
while she was still living, did, on
the same day and at the same coun
ty, marry one Caroline Owens, the
said Emily Spencer, his former wife
being jstiJI living and at that time
his legal wife.

The criminal procedure of Utah la
regulated by an act of the Territor-
ial Legislature, passed February 22,
1873. The following are the sections
pertinent to this case, which pres-
cribe the rules for the emrjaneilinz
ofJuries:

"Sec 241. A particular cause of
challenge Is: .

"1. bet such a bias as. when the
existence of the facts is ascertained,
injuugmentor law, disqualines tne
Juror, and which ia known In this
HCfas implied bias.

x or the existence or a state or
mind on the part of the furor which
leads to a Just inference,in reference
to the case, that he will not act with
entire Impartiality, which is known
in tliis aet as actual bias."

"Sec 243. If the facts are denied.
the challenge must be tried as fol
lows: (l) Hit be for implied bias, by
the court; (2) If it be for actual bias,
by triers."

"Sec. 247. The triers are three im-
partial persons, not en the Jury pan
el,; appointed by the court. All
challenges for actual bias mtut be
be? tried vj three-- triers thus ap-
pointed, a majority of whom may
decide.

"Sec, 249. Upon the trial of a
to an individual furor, the

Juror challenged tnajn examined
as a - Witness,- - to . prove ror uisprov
the challenge, and ; must 1 abJ w4t
every question pertinent to' th$ in-

quiry."
"Sec. 250. Other, witnesses may

also be examined ourlther sideband
the roles of evidence applicable to
the trial of other issues govern the
admission tr- exclusion of evidence
on the trial of the chfUJettge

. "Sec. Ou the tilal of a chal-
lenge for actual ' biaj, when' the evi-
dence la concluded, 'the" court' must
Instruct the triers that it Is their
duty to find the challenge 'true, If,
in iheir opinion the evidence war-
rants the conclusion that the Juror
has such a bias against the party
challenging him as to render him
not Impartial; and that if, from the
evidence, they believe him free
from such bias, they must find the
challenge not true; that a hypotheti-
c ai opino, unaccompanied with
malice or! ill-wi- ll, founded on1 hear-
say W 'Idfctt'matioti supposed, to' be
true. Is of itself no' "evidence of bias
sufficient to disqualify a Juror. The
court can give no other instruction.."

"3ec. i3r The triers must there-
upon find fhe challenge either 1ntrue
or not true, and their decision ia
Onal. If they find it true the Jnror
mu9t be excluded." ...... , v

- Llcoo the trial of the case- - In ' the
District Court of, the territory, Oscar
Dunn and Robert Patrick were call
ed as furors. They were challenged
fordc thai bia, aQd sworn upon their

- f,' i. .wt i WAMA kvffotr i i re, in iro u :: "17
pointed rjy.lhe) court, 10 : pass upou
tne cnaiienges lu tugjiuuii. asulu,
n answer to auestl0uK TsrODOunded

to hi rti testified that he believed po-

lygamy to be right, that it' war or-dai- aed

of-Go- d and that the1 revela
tiousconvruinisr it were reveiauona
from tiod and that those revelations
.liould be obeyed, and that be who
acted on them should not be con
victed bv the law of the land

The furor was challenged oy me
I
prowctton 0r actual bi.ia for the

lexUtenceofaiUtaof minJ oa his
part which led to a Just Inference
that lie wouM not act .with entire
iUIIVI .jTim triers found the cnaiiense
true and the Juror was rejected.

! ltobert l'atrlca: was exammea on
M voir dire, and testiSed 4iaat he
iielievcd that the reTelation given
to Joattii Smith touching po'yga
mv came from Uod. that it was one
of God's laws to his people, and that
tin wno nrac ucea vuu c..iir wu.-mi-

entkusy believing that revelatior
tn twt rmn uoa was ooms uiw wji
t (. a!n testified Uiat. in nis opinion
n.i-nr(nn- s. in Connies
..itK ih.nt taw lit Ood. that Consrees
bad the right to pass such a law, end

nr th. trial or st neraon wuo
t the tiractice or polyjimy,

with bliamv he wouij con- -
. . . . . , . . i 4 K. th.sloer 1 nis uuiy, Mna j ;

evidence, to f-- 1 the defend-a- t gu.l- -

tr. and tfcs.5 La wooia oo so. ; - r
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