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informed and on information and
baiekb lief alleged to be true that this
action has been commenced against
the said board of canvassers for the
purpose of affecting the election ofef
this deponent and the said depon-
ent has an interest in this action in
this that he is a candidate for said
office and is the person elected
thereto and is therefore entitled to
said office

this deponent therefore prays
that he may have leave to ai1 leie an
answer herein setting forth his
defdefenseensa

col ferguson on behalf of the
liberals objected to the inter

bentionvention as the merits of the coocontesttest
could not be determined in this pro-
ceedingce the question here was to
ascertain whether the board of can-
vassers should certify to the returns
asap they appeared onoil their face or
whether they could go farther and
take evidence in the case

col stone also objected elclaimingaiming
that this proceeding reached only to
the board of canvassers on their
duty under tilethe law and did not
affect mr interest directly

judge zane what is the fact
which mr rumel wishes to bring
before the court

mr brown that he Is john H
rumel and john H rumel jr
there being merely a slight differ-
ence in the description and also the
fact that he is electaelected col tagepage
declares that he is elected and mr
rumel desires to answer that by a
counter claimelala

mr rawlins said that as the cer-
tificate was prima fadefacie evidence
of the right to the office and mr
rumelbamel was directly interested he
wanted it to be shown that it was a
separation of tickets cast forhamfor him
that was being sought by the other
side

judge zane examined the affida-
vit and said mr rumel merely
asks leave to defend and for that
reason only I1 will admit him to
intervene

mr brown presented a demurrer
on behalf of the board of canvas-
sers as follows

now come the board ofor can-
vassers of utah territory and demur
to the alternative writ of mandamus
in this cause for the reasons

1 that the same does botsetnot set
forth facts sufficient to constitute a
cause of action in mandamus

2 that it appears by the face of
said alternative writ that the labors
of the said board of canvassers had
not yet been completed and no re-
sult declared as for salt lake coun-
ty that until that result can be as-
certainedcerta ined and until this board have
acted with regard to the matters in
controversy this court has no juris-
diction to direct the board as to
how they shall act or what they
shall doido or to enjoin this board
either by mandamus or injunction
from opening the ballot boxes and
declaring the resuresultit thereon

mr brown then read the writ of
mandate heretofore published he
argued that it was improper for a
candidate to come in and ask the
court to direct the canvassers to
count the ballots for him before
they hadbad arrived at any opinion of
what action they would take the

purpose of a writ of mandate was
to direct the officer to correct an
action improperly taken or to re-
quire the performance of a duty
which the officer had refused to per-
form in this easecase mr brown
argued that the application for a
writ of mandate was premature
therho canvass had not yet been com-
pleted it was within the discre-
tion of the board to say what they
should do in canvascanvassingsl n the cretureturnsans
and the court could not 1interfereuter fere but
when the board had acted then the
court could review the proceedings
and see that the law was complied
with the board of canvassers are
the jjudges of what is an irregularity
anand if they err the court can direct
themthein to proceed otherwise but un-
til they do determine and act upon
this matter it would be an unwar-
ranted interferenceinterfereDCP with the election
machinery to direct their labors
this mandate is to prevent the open-
ing of the ballot box and the
ascertainment of the true result at
the polls and laIs to command the
boaboard to issue a certificate without
regard to the ballots cast

judge zane do you understand
the writ to say that the board had
canvassed the returns and that no
biscidiscrepancyesancy or irregularity appeared
ahertthereiniii I1 memaanan no discrepancy
with regard to all the returns before
the board

mr brown it does not say that
the returns have been canvassed but
itin says there was no discrepancy in
any one of the returns not in all
the returns before the board

judge zane I1 understand that
the complaint was in substance
that the votes in this particular poll
1 first precinct had beboenen can-
vassed and no irregularity appeared
therein that it appeared that votes
were cast for J H rumel jr J
H rumel and H page it doesdoea
not show that there was no iirregu-
larity

bregu
lari tyasas compared with the other
polls

to this view both sidesaides assented
col stone said that liehe proposed

to call chairmanthairman sells to give evi-
dence that the board of canvassers
decided to go behind the returns

mr brown we have no objection
to taking evidence as to what was
done

judge zane this matter must be
confined to the questions that are
strictlystricily proper in this proceeding

mr brown then read the answer
of the board of canvassers as pub-
lished yesterday he then made an
arguinargumentent claiming that col page
had tiolio right to complain for the
board of canvassers had not refused
to count for him all the votes he lindhad
received they were ready and
anxious to do that but page asked
them not to count for rumel
all the votes cast for him the
judges of election in the disputed
polls bad certified that the elec-
tion was conducted according to
the rules of the urah com-
mission not according to law J

they made no return of the lists re-
quired bybylawlaw but had only sent in
one abstract and one tally sheet on
which the names of henry page
and J H rumel appeared as can-
didates for recorder the law also
requires the judges of election to re

turn abe ballot box to the couittcounty
canvassing board though the com-
mission has appointed one board for
the whole territory instead offof
complying with the law the com-
missioner ordered the presidiumdiugjug
judge tuto keep the ballot box and to
lock the poll lists in the ballot hotbom
insingsteadstead of forwarding it to the can-
vassing board under the rules of
the utah commission the judges
conformed to non laylaw they
sent an abstract which is not
authorized by law but failed
to senjsend the list provided for
bylawby law in the first precinct in
poll I1 from A to L the votes furfor
recorder were certified to be for H
page and J H rumel and at poll
2 from at to Z for henry page and
john H rumel jr this mr
brown claimed was of itself a suf-
ficient discrepancy to justify the
canvassers inin going to the ballot
boxes to ascertain the truth if the
votes for H page were to be count-
ed for henry page because he was
known to be a canJicandidatedate for the
same reason the votes for J HRU
mel should be counted for john H
rumel jr mr brown presented
an extensive list of authorities in
support of his proposition and hold-
inging that jr was merely a descrip-
tion for purposes of identification
and was no part of tilethe name of the
individual

judge zane said he understood
the situation to be this that the
petition for a writ of marimandatedabe set
forth that the votes were cast for juo
H rumel jr J H rumel andaind
henry page for recorder that toethe
presumption is raised by the jr
that there is another J H rumelrume
that to this petitioner adds the pre-
sumption that J H rumel resides
in the county and tois a quali-
fied voter and that the ballots
should be counted as for differ-
ent persons in the absence
of proof of these facts the judge had
an impression that the presumptions
notel might be overcome by pre-
sumptions arasiarisinging from the fact that
it was a matter of pupublicbile notoriety
that john H rumelrume jr was the
candidate for recorder that all but
three of forty one polls Inthein the county
voted for him without any votes
for J H rumel and further
that where one first precinct
poll embracing the letters A
to L the votes wereere for J H
rumel while at the other poll M
to Z agreed with thirty seven other
polls andaad returned votes for john
H rumelume jrr onn thee poinpoint as to
whether this was such a discrepancy
as to authorize the board to goge to
the ballot box he would express no
opinion

mr brown said he had the judge
of election here who would testify
that the omission of jr after mr

name was merely an
omission and that the votes were
actually for JJL H kumel jr

elijah sells was the first witness
wanted but as he was not present
judge judd wasas examined

mr brown what rumel do the
returns from thirty eight precinctsprecincta
show was voted forfoi

this question was strenuously ob-
jected to on different ground by
counsel for thephe plaintiff A 0


