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fenay embracing a less extended
i’el‘md and prosecuted for it, in the
.Iangungc of the Bupreme Court of
Udiing, (Jackson v. State), such
Prosecution ‘‘bars any further prose-
Cution hased upon the wholeor a part
of the same crime.”

, The Texns court of appeals said in
16 case of Wright vs. State: “The
iCcused eannot be convicted on
Separate indictments charging dif-
trent parts of one transaction as in
£Ach a distinct offense. A copvic-
0N on gno of the indictments bars
Brosecution on the other.”

Mr. Chief Justice Waite snid;
| 1 take it to be n sound rule of
BW, founded upon the plainest
Principles of natural justice. that
Where n crimipal act has been com-
Wmitted, every part of which may Le
alleged in a single count of the in-
dictment pnd proved under it, the
At canuot he split into severa! dis-
‘et erimes, nod & separate indict-
Ment sustained on each; and when-
8Ver there has been o conviction on
oBe part, it will operato as n bar on

iny sy i
msidu:n::zquent proceedings as to the

And the numerous other autheri- | according to the be
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ceedings, while still the proceedings
may be barred by other principles
when this one fails.”?

From this section it would seem
that whenever the evidence required
to support two imdictments Is the
sanie, that fact, being in favor of the
accused, is conclusive, and only one
conviction can be liad. But if the
evidence required was not the same,
that fact would not necessarily de-
feat the plea of former convietion
because the prosecution might still
be barred by other i)rinciplea.

The whole doctrine, so far as it
can bave any appleation to this
case, is summed up by Mr. Bishop

‘in Scection 10008, where he says:

“There may be gleaned from the
hooks passages which seem to indi-
cate that one act may constitute any
number of erimes, for each of which
the dovr may be prosecuted and a
conviction of one will not bar a
prosecution for another. And per-
haps, in our complicated system of

government, one act may bec an of-|

fense against both the United States
and a particular State,and both may
punish it. But in {)rinclple, and

ter anthority,

tie_s clted in our hrief all go to this while ope act may constituteas many
Bolnt and conciusively estabiish, as | distinet offenses as the legisiature

We maintain, that when two indict-
gl‘l!nta are for matters arising oat of
b 0 same transaction, there can be
Ut one conviction, and a prosecu-
t"ﬂ for the whole or any part of
A € transaction barsa eonviction for

UY other part of the same trans-
lﬁ{lon.

N support of his position that the
ip“tltloner has not been placed twice
0 Jeapardy, the learned counsel for

¢ government cited the case of
éu"ore v.- The People. 14 Hownard
& Where it was held that a citizen
izethe United Stites being niso o cit-
ol of a State or Territory and
- Ing “nlle%lnnce to two sovereigns,
in‘;.\’ be lable to punishment for an

Faction of the laws of either,”

o “could not plead the punish-
Ll;ntof one in bar to a conviction of

Pun other.”” Conceding, for the
- 'Pose of this argument, what the
i Urt snys ju that case to be the law,
H 48 no application to this case.
B:Lm thero wns but ene sovervign.
th h prosecutions were instituted in
the Mame of the United States, and
ha‘{ Minciples of the Moore.case ¢can
I‘?‘ﬂ no possible upplication,
I Ut 1he case of Morey v. The
ot‘l’]mmonwealth_. 108 Mass. 433, and
c}r&er Massachnseits cases are also
Doild l}g the government on this
g nt. The rule laid down inthe Mo-
tig case s invoked, that “‘a convie-
me“ or acquitfal upon one indict-
Vie?'t I8 no bur to a subsequent con-
evi(ilon upon another, unless the
Viet; nce required to support a con-
havmn upon one of them would
o ¢ been suficient to warrant a
N¥ietion upon the other,??

the lore attemlpting to distinguish
Iq Case at har from the Morey case,
rqursire Your honors’ consideration
do“{‘ oment of the rule there laid
Lay™: Mr. Bishop in bis Criminal
tialre Beotion 1052, gives substan-
- the enme test, but in the fol-

Ing section he limits the test In
u“(’i‘“ words:  ““Probably the test
(.ab]e" cousideration is always appli-

Y when its effect is to bar pro-

may choosc to direct, for any one ol
which there may be a conviction
without regard to the other, it is, in
the language of Cockburn, C. J., ‘a
funtdamental rule of law that out of
the same facts o series of charges
shall not be preferred.” Togive our
constitutional provisions the force
evidently meant, and to render it
effectunl, ‘the same offense’ must be
interpreted ns equivalent to the saime
criminal act.”

That the distingnished author un-
derstood the rule to cover just sucha
case asthe ove at the Lar, is shown
beyond doubt by his note to section
1061, where he says:

“Home courts maintain that, in
the words of Gray, J., ‘A single act
may be an offense against two stat-
utes, and, if each statute requires
proof of nn additional fact, which
the other does not, an aecqnittai or
conviction under cither statute does
not exempt the defendant from pros-
ecution and punishment under the
other. {Morey vs, Commonwealth,
108 Mnss., 483, 434. And see Com-
monwealth vs. Bakeman, 105 Mass.,
53; Commonwealth vs. Shea, 14
Gray, 386; Commonwenlth vs. Me-
Connell, 11 Gray, 204.) But this
question bas been in effect, already
considered in the text., (Ante, 1054
etscq.) By all the authorities, this
would not beso if the conviction
was for thelarger crime. (Ante,
1054.) And on the better reasonand
better authoritics it would not be so
if the conviction was for the
smaller, {Ante, 1057.) But the
State coull choose under which stat-
ute the one prosecution should be.”?

It is evident from the foregoing
that if the rule Iajd down in the
Morey case is correct, it is s_:uh_;e(_!t to
many exceptions, modifications
and limitations that would cover
this ease. Otherwise the Morey
ease belongs to that class which
Mr. Bishop says ‘‘are fonunded
on principles whieh, if adoptel
throughout, would reuder prac-
tically void the Constitulional
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inhibition,” for certalnly it is
at variance with the current of
authorities on this subject. It can-
not be reconciled with many of the
cases cited in our brief, particalarly
the arson case, for amon aud
murder are separate oﬂ'enscm'et,
when the party was convic of
arson, which was an act as wellasn
crime, it was held that he could not_
be convicted of a different offense,
because he had been convicted of
another offensc committed by the.
same nct which eaused the offense
of murder. Theauthorities cited in
Morey’s cnse, having relation to dif-
ferent degrees of homicide, support
our contention, because In such cascs
the different degrees of homieide
are involved; and the cases do not
support the proposition stated by the
court. For example, murder is the
kitliug with malice aforethought, an
element that must be proved in oi-
der to conviet. In manslughter,
| this element is not required, and is
not necessary to be proved,', there-
fure the proof In the one case is dif-
ferent from that uired in the
jother, In murder, that fact must
be proved; in mapslaughter it is not
necessary to prove it. The evidence
to proeure a convietion of man-
slaughter would not be sufticient to
procure a conviction of mmrder; hut
¢the conviction for manslaughter is
a bar to a econviction of murder.and,
| therefore, these cases do net support
the proposition that “a convic{inn
upon one indlctment is no bar to a
sulsequent indictment unless the
evidence required to support the
onv woulidl have been sufficient to
warrant o conviction upon the
other,”” 1f that propoesition were
sound, then a party convicted of
manslaughter might be subscyuentiy
eanvicted of murder, for the proof
neeessary to convict of the former
would not be sufficient to convict of
the latter. [t is hecause the one of-
fense is involved in the other that
the convietion of the one bars the
convietion of the other; and this
supports the views we are urging In
this case,

But we say thereis a material
difference between this case and the
Morey cnse, in that, here we liave
the element of marringe entering
into both prosecutions, while in that
case it wns no clement of either
charge. As hasalready been shown,
the offense of unlawful cohabitation
applies nlone to cases where the
plural marringe relation exists
‘‘either actnally or osfensibly”? an(i
where the parties live together ns
husband and wife. In prosecutions
for this oftense both the legal and
the plural marriages are proven at
the trinl. Theexistence of the mar-
ringes constitutes a part of the case
for the government, nnd evidence
to establish them is always admis-
sible.

This being so, and the fact of
marringe being nbsolutely essentinl
to sustain the charge of adulfery,
why is that element not common
to both charges? Of ecourse, it
| would not be so in an ordinary case
of lascivious cohabitation, hike the
Morcy case, Where the law did not
require nor presume marriage, and
the indictment expressly negatived
| ita existence, but in this cose it was




