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W embracing a less extended
briodad and prosecuted for it in the
languageage of the supreme court of
indianaaduna jackson v state such

prosecution barsban any further prose
aution based upon the whole or a part
ofi the aarnesame crime I1

11 the texas court of appeals said in
ne case of wright vs state the

focusedhocusedae cannot be convicted on
t paraterate indictments charging dif-
ferentwrent parts of one transaction as in

th a distinct offense A condic
H on one of the indictments bars
prosecution on the othermr chief justice waite said

I1 take it to be a sound rule of
f ww founded upon the plainest

principles of natural justjusticeice that
wherehere a crimicriminalual act has bebeenen com
bittedeted every part of which may be

ged in a single count of the in
and proved under it theacttcannotcannot be split into several dis

act crimes and a separate indict
ant sustained on each andever there has been a conviction on
onene part it will operate as a bar 16ony subsequent proceedings as to the
residue

and the numerous other authori-tiesw cited in our brief all go to this
conclusively establish aswWO maintain that when two indictrO lats are for matters arising out of

thedaraethee sarae transaction there can be
boatou oneolle conviction anandd ationon for the whole or any part ofitheae transaction bars a conviction foraay other part of the same trans
hemoviaton

loin support of hisbis position that the
titioner has not been placed twice

irl JejeopardyPardy the learned counsel for
aliv government cited the case ofmoore yv the people 14 howard2020w where it was held that a citizenot the united ststatesites bebeingng also a eitcit
oseak of a state or territory and
owing
1

allegiance to two sovesovereignsreigns
y be liable to punishment for an

fraction of the laws of either
4 could not plead the punish

antofof one in bar to a conviction ofthona other conceding for the
pose of this argument what the

itath
coll lays I1lnn that case to be the law
jy hasas nona application to this casearee there was but one sosovereignv
1110 teral7 thta prosecutions were ininstitutedsti inta ofoftthe united states andth
b

10i principles of the moore case can
8 no bleaapplicationlicationftut the case of Moreyv thecodamoonnon wealth mass and

let massachusetts cases are alsoaltol by the government on thispointdt the rule laid down in the mo
ayrey case is invoked that I1 a condic

acquittal upon one indicttowroellawl is no bar to a subsequent con
uponn another unless the

requirediq to support a eoncon
chion upon one of them wouldlaeveu ve been sufficientclent to warrant a

convictionaction upon the other P

tythe
6 rataftemtemptingabing to distinguishljl Je case itat bar akomfrom the mormoreyey case

ealrefor your honors consideration
bojdoj4 moment of ahe rule there laiddewia
lawlax mr bishop in his criminal
oftie 10621052 gives
r the same test but in the fol

QS9 section he limits the tettest intsUIHKde wordsordy probably the testteft
wru consideration is always aepli
nie when its effect is to bar pro

ceedings while still the proceedings
may be barred by other principles
when this one fallsfails

promfrom this section it would seem
that whenever the evidence required
to support two indictments Is the
same that fact being in favor of the
accused is conclusive and only one
conviction can be had but if thibthe
evidence required was not the same
that fact would not necessarily de-
feat the plea of former conviction
because the prosecution might still
be barred by other principles

the whole doctrine so forfar as it
can have any application to this
case is summed up by mr bishop
in section 1060 where he says

there may be gleaned from the
books passages which seem to indi-
cate that one act may constitute any
number of crimes for each of whichchic
the doer may be prosecuted and a
conviction of one will not bar a
prosecution for another and per-
haps in our complicated system of
government one act may be an of-
fense against both the united states
and a particular statlandstate and both may
punish it but in principle and
according to the better authority
while one act may constitute as manyMADY
distinct offenses as the aelegislaturegislature
may choose to direct for any one of
which there may be a conviction
without regard to the other it is in
the language of cockburn C 3 a
fundamental rule of law thatthat out of
the same facts a series of charges
shall not be preferred to give our
constitutional provisions the force
evidently meant and to render it
edeffectual the same offense must be
interpreted as equivalent to the same
criminal act

thattiethat the distinguished author un-
derstoodder stood the rule to cover just such a
case as the one at the bar isIF shown
beyond doubt by his note to section
1061 where he says

some courts maintain that in
the words of gray J A single act
may be an of against two stat-
utes an if each statute requires
proof of an additional fact which
the other does not an acquittal or
conviction under either statute does
not exempt the defendant from pros-
ecution and punishment under the
other morey vs commonwealth

mass atadand see com-
monwealthmon wealth vs bakeman mass
53 commonwealth vs shea 14
gray commonwealth vs mc-
connell 11 gray but this
question has been in effect already
considered in the text ante 1054
etetsel by all the authorities this
would not be so if the conviction
was for the larger crime ante
1054 and on the better reason antand
better authorities it would not be so
if the conviction was for the
smaller ante 1057 but thecoullstate bouli choose under which stat-
ute the one prosecution should be

it is evident from the foregoing
that if the rule laid down in the
morey case is correct it is subject to
many exceptions modifications
and limitations that would cover
this case otherwise the morey
case belongs to that class which
mr bibishopshop says are founded
onoft principles which if adopted
throughout would render prac-
tically void the constitutional

inhibition for certainly it is
at variance with the current of
authorities on this subject it can-
not be reconciled with many of the
cases cited in our brief particularly
the arson case for arson ardaad
murder are separate offenoffenses8 yetet
when the party was convictedconvicts of
arson which was an act as well as a
crime it was held that he could not
be convicted of a different offense
because he had been convicted of
another offense committed by the
same act which caused the offense
of murder cited in
moneys case having relation to dif-
ferent degrees of homicide support
our contention because in such cases
the different degrees of homicide
are involved and the cases do not
support the proposition stated by the
court for example murder is the
killing with malice aforethought an
element that must be proved in or-
der to convict in manslaughter
this element is not required and is
not necessary to be proved there-
fore the proof in the one easecase is dif-
ferent from that requiredred inin the
other in murdermurder thatthat fact must
be proved in manslaughter it is not
necessary to prove it the evidence
to procure a conviction of man-
slaughter would not be sufficient to
procure a conviction of murder but
the conviction for manslaughter ie
a bar to a conviction of murderand
therefore these cuescases do not support
the proposition that a conviction
upon one indictment is no bar to a
subsequent indictment unless the
evidence required to support the
one would have been sufficient to
warrant a conviction upon the
other if that proposition were
sound then a party convicted of
manslaughter might be subsequently
convicted of murder for the proof
necessary to convict of the formercormeir
would not be sufficient to convict of
the latter it is because the one of-
fense isI1 i involved in the other that
the conviction of the one bars the
conviction of the other and wethis
supports the views we are urging in
this ease

but we say there is a material
difference between this ewecase findand the
morey owecase in that here we have
the element of marriage entering
into both prosecutions while in that
case it was no element of either
charge As has already been shown
the offense of unlawful cohabitation
applies alone to cawescases whomwhere the
plural marriage relation exists

either actually or ostensibly and
where the parties live together as
husband and wife in prosecutions
for this offense both the legal and
the plural marriages are proven at
the trial the existence of the mar-
riages constitutes a part of the case
forthefor the government and evidence
toth establish them is always admis-
sible

this being so and the fact of
marriage being absolutely essential
to sustain the charge of adultery
why is that element not common
to both charges of course it
would notknot be so in an ordinary case
of lascivious cohabitation like the
morey case where the law did not
require nor presume marriage and
tthebe indictorindictmentnent expressly
its existence but in this case it was


