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without due process of lnw, or to
deprive him ot the equal protection
of the Inws. Thal provision was
euacted to secure to every eitizen in
the United Btates the same rights
that all other citizens euwjoy, and
what we are pow contending for
rests upon the swme principle that
was anoounced by this Court in the
Binking Fund cases (99 U. 8., 718),
#od has been announced in other
cases, t-wit: that afthouyrh the Clon-
stitution only prohibited the States
from enacting laws impairing the
obligation of contracts, yet that
pringiple was fundamental, and the
power to make laws impairing the
ohligation of contracts no more ex-
isted iu contracts thar inthe States,
And so here; while the language of
this conﬂt.lt.ugional provision is that
no Btate shall make uny law to
abridge the privileges of any citizen,
or deprive him of life, tiberty, or
property, without due process of lnw,
or deny him the equai} protection of
the iaws, such legislation being
fundamentaily wrong,

declaration of this Court in the

Cummings case (4 Wall, 320),
where the Court saye: “The depri-
vation of any rights, civil or politl-
eal, Ereviously enjoyed, may be
unishment, the circumstances at-
niing and the causes of the de-
privation determining this fact.??

Without his having committed
any offense .ugainst the law, this
legislation singles him out and re-
fuges him a high privilege because
of membership in & particular
church; soch Jiscrimination is a
denial of the equal protectivp of the
laws.

Congress recognized this principle
in the so-called Edmunds Act, 22
Statutes, 30, and after disfranchis-
ing all bigamists and polygamists,
provided in the niuth section of the
act that no person otherwise eligible
to vote should be exeluded from the
polls “on account of- any opiuion
such person may entertain on the
subject of bigamy or polygamy.?*

Bo we say that the act of Tdaho is

Congress | an illegal discrimination against »

cannot pasx such a law, oeither ¢an | certain class of citizens and in vio-
the legislature of any ‘Territory, | Iation of the fourteenth article of

which derives all its power to legis- |

Inte from Congress.
Passing now from this prelimina-

ry congideration, we are brought to| P

the question whether or not these
portions of the Idaho statute which
are under consideratiou are an
abridgment of the privileges of the
citizen, or deny to him the equal
protection of the lawa. In other
words, is it competent for the legis-
lature of Tdahe to enact that u man
shall not vote or hotd office who be-
longa to the Mormon Church,
which, itis averred in this indict-
ment, teaches, as a duty resulting
from membership, the dpetrine of
higamy aud polygamy® It isim-
portant to keep in miud, in this con-
nection, that there ie no statute inp
Idaho that makes, ur attempts to
make, it an vffense to belong to the
Mormon Church, or to any church

amendments, as that article has
been construed by this court.
Numerous decigions of the SBu-
reme Court of the United States
are here cited and quotations given
from them showing, in the Inngus
of the court, that the object nf this
amendment was ‘‘to secure equal
rights to all persons’® and *to leave
1o roomk for the play and action of
purely personny and  arbitrary
power.” The brie? continues:
These extracts sliow hew far-
reaching is this 14th article of
amendment. It prokibits discrimi-
mation on account of color, on ac-
count of race. It strikes down all
attempis to exercise purely persvna)
anud arbitrary power. It secures
equal rights to all persons. It will
oot permit the Siate or uany agency
of the 8tate to do anything whivb
discriminates in favor of one cltizen,

that tenchessuch doctrines; and we [0 ©lass of citizens, as against

have, therefore, here prescnted a|2nother citizen or class of
case whers the party was required to | %ens.

make onth that he did not belong
to such a church, and, upon failure
to take such oath, he was prohibit-
ed from holding office or veting at
an election. If he bas not commit-
ted bignmy or polygamy, do matter
to whut church he belongs, or
whether he belongs to any church,
of course he cannot be punished for
that otfense. If he belongs to a
church, the Mormoen Church, he
hus npot thereby committed any
offunse, because 1embershlp in
such cburch has not been made an
oflense. 8o thal, in no aspect of the
case, cno he be regarded as baving
commilted any offense for which he
can in any wusy be punished. But
the deprlvation of the right to vote
oy held office is, under these cir-
cumstances, n punishment, because
it deprives a man of omne of the
most important rights recognized as
appettuining to a citizen in a gov-
ernment by the people, nnd
becanuse 1t casts an odium, and
plices a brand upon him by
stizinatiziog him as being unworthy
to participate in the government to
which he must render obedicice,
aud therefore It comes within the

citi-
And it inevitably follows
ag a result of this that it egual-
ly prohibits any discrimination
by the 8tate in favorof one religious
seet agninst another. It Is broad
enough and comprehenslve ¢nocugh
to protect every right of the citizen,
etvil, political and religious, againgt
any assault thereon by the State,
and fo secure to every citizen im-
munity from restraints not placed
upon all others, and this having be-
cone n fundamental prioeiple of the
goveinment, it is n prehibjtion not
merely upon aState, but equaily a
prohibition upen Congress and
upoen the Territorial legislatures.

But in addition to this, and as
bearing more directly upon another
clanse of this amendment, we cite
the lauguage of this conrt:

“The right of saffrage, when

rant-
ed, will be protected. He whog

a~ it

canonly be deprived of it by due

process of law.*

Miner v. Happersett, 2I Wall,
176.

On this subject, Judge Jeremiah
8. Black snid:
““The right of sufirage 18

voter’s property. Its value is inesli-

re of a|

mable, becauss it ia the right preserva-
tive of all other-rights. You cannot
de riv? him of it without due process
of lnw,**

Quotations are then made fromn
the writiogs of Danfel Webster and
Alexander Hamilton to show that
disfranchisement, disqualification
and punishment by acts of the legis-
lature arv dangerous and contradie-
tory tu the prineiples of true liberty.

THE RIGHT T PRESCRIBE QUALIKI-
OATIONS FUR VOTERE.

But it may be said that u State or .
a Territory has a right to prescribe
the quulifications of voters and, as a
general proposition this is not con-
troveried by us, but that right is not
an unlimited one. 1t must be exer-
cised within the provisions of the
Constitution. It must be a renson-
able exer¢ige of power and not such
legisiation as will deprive the citizen
of nny rights ur privileges that are
guaranteed to him by the Constitu-
tion of the United Btates.

No precedent can be found that is
precisely applicable to this case,
since It ig the first time, in the his-
tory of the government, that an act
of the character now heing cousud-
ered has been ena: ted by the legis-
lature of a Territory.

Al to a Slate, it may be conceded,

B® | au a rencral proposition, that it has

the right to fix sueh qualifications,
but, while it is not necessary to this
case L settle or Jetermine how far a
Btate may go im this direction, as
the power of the 8tate in this regard
may be claimed to have seme Lwnr-
ing on the case, we v not colecedie,
but deny, that a Biate has unlimited
power Lo preseribe the qualifieations
of its voters.

Religious liberty, s we have al-
ready seen, I8 now clasred umong
the ‘‘ahsoiute rights of individuals?”
(2 Kent Com., 34), or “among the
fArst of civil rights” (Couley on
Torts, 33), and, since a citizen of the
United States, although he may be,
and of necessity is, o cilizen also of
1 State, the latter, in the ¢Xercise of
its right to fix the qualifications of
voters, cannot prescribe o veligious
test without striking down this right
which, by the Cnnstitution, is guar-
anteed to the citizen.

The Ftate could not make as atest

for holding offien that a man
should or should mnot be a
Catholio, or a Methodist, or a2

Preshyterisn, or that he should not
believe in baptism by immersion or
aprinkling, or be » member of 1 par-
ticular c¢hurch because of its doe-
tiines, for the reason that the Con-
stitution, which was 1nade forall
the people of all the nation, was in-
| tended to secure to .them all the free
|exercise of religiou; and, therefore,
it eannoot be permitted to n Btate to
abridge or impair-this constitutional
| right of the free exerclse of religion,
by ndmonishing the citizen that if
lie does exercire it he shudl not enjoy
{ the privileges of voting or holding
| office.
To permit this would be to permit
| the States to reduce our bonsted  re-
tigivus lberty to a mere idvea—n
sha.Jow witheul substance—for Lhu
Icitbzuus, whilecitizens of the Onited
Btates, are, at the sanw time, clti-
zens of the Btates, and if the latter




