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have actedaced with a fulltuil undeunderr
that if they are wrong they

are arvanamenableabla to the lawjaw and with the
positivetiatie belief that they are right this
being the case they hayehave ccertainlyartalhiisfily by
he evidence put themselveselves lain direct

violation to the law of the united
Stategassas wellweil aava to the laws of the terTOP
powejartlii arldaridand I1 catlcall yoursour attention onoeonce t

moreworejicie fofa this fact that the processproceed af
fewlewjaw under consideration laIs actually ii

tho marshalmarshaimarshai he being thefue
proper pepersonratraiin totd have ihopho custody tf
aallalialtbuch1140suchBucheixCIA areliareis as well aaas the ouscustody 9afpfr
laanumprisoners and whenwien they refuse to adhe
riilverierver them up they put themselves ouonh
sl beyond the law and hencelien e
ar amenable to it the testimonymarshaiharr janows tdadmymy mind that the mar-
shal was the proper person not only to
have the keepingseeping of the prison as the
property of the united spates but also
ththe0 roperproper person to have I1the custodcustodyy
of the prisoners and when he went tip
RockwoodarrnArra and demandemandeddidaid them 4p

wa duty of the defendants to de-
liver that prisonerprispria oneronen to thetha marshal aldaidaad
when itleyibexthey refused they must navenayee

they were eithereltherjustifiablefjb e
byb or amenably to the law it is11 fforr

honorhonk to determine fromfroba the evi-
dence whether they werevere justifiable or
not whether the warrant of
ment in the hands of phethe wardenwarded wasws
sufficient forfon him to detain that prison
e a the demand joo thewthen
they do deny that theythayresisted on
the contrary resTesresistedisted arddarid
prepreventedvented according to thetho language of
theth lawa butb t aided anaand abetted those
who didd J fandfind refused to deliver U tht to the larshaihal of

donedono thibthis they asa a
niataekk of course madomade themselves
amamenableenible t thie law and in addition 0o
thatathat ifit shall he the pfaf the
court that these men have violated the
law and the court iais of opinionibn that
ehdytherbe bound over to answer benoie
an fonfor thidthis violation therethera
is 00 thing thi va shallshiffmaiklAikaik
of the court and that ig anii order that
this delivered up

withwibb these remarks I1 leave my
foliate to close the case iri

I1

honI1 1 thomas fitchpitch followed foforfonr tsetlethe
defence j k I1

if your honor please when the I1 Q

of the questions thaothat will belea

presentedanted to youyonoi in thibthis easebase are cottcpu
addidaidered it ia15 mattermattec of regret twto ubeibe
counsel that circumstances have hp00

I1

permitted moremoro time for preparation
and thatheth examination of authorities 1 I1
wasvas called into this cisocase yesterday andnad
ripon Buchsuch brief esLm as 1 hahairrael
been able to give I1have found in
authoauthorities bearing upon the apropoal1

bioni involved herehero and I1 think
more kiniekinle hadbad been lallisilallowedowedi I1 cobcoh1 d
haverdavd16found authorluea morere directly A
point it seems totome that if it nadhadM
been honestly desiredby the prosecutionn
to testteat the right of the united stateslitatiesatles
marshal under the act of Couconcongressgoss andadd
the instructions bf the attorney gener-
aliklokioilooff the united states tb obtain andadd
hold possession of the convict KU foyIe
such testtat coulduld have been rufiffmadeade beeterbetter
byproceedingeaftonke on the writ of habeas
corpus alleailealleginggInk that thewe warden of the

held him illegally and
yourjour bonorbororonor could have examined the
irameame questions involved now and givon
YOUyour ueelsion without this vfycriminal prosecution of thezhe warden of
the penitentiary

the prosecution toll us they proceed
under several laws it has been usual
inhi most criminal cases that I1 have at-
tended

t
for the prosecution to seleckselect

some one statute upon whichchichi itt would
cliolkclaimlm conviction fortor somebome particularlarlaz
ofleneelence A bavehave nevennever heard of an in-
dictment being roundfound charging murder

and larceny iain aone countcaunt it iaIs
perhaps assumed by the
kutalthat aaltheailoilie statutes cited tend to oneohe

refelrefet to one offence the first
statute relied upon is the

acao j 1I propose to callcau yoyourur
honorhonor jparticular attention to thelan
guage of thisthib act if any person 0perfipps ewaetc shallabail obstruct etc anyY
united states officer iain g etc
any process ot warrant or any rule or
order of any of the countscourts of the united
states br any other legal or judicial
writ orof processordress whatsoever hebe shallshail beae
guilty of resisting an onnoffofficerleerleef t the act
of 1831 next cited by counsel has naotao
application totd the case at bar bec use
it is a laaplaw providing for the punish allail j it
off ccon0 tempts pfaf courtcountcour and foporforr coarru ily
oeslz lertg thooMthoon ef of the COPcourtrafiiniM the
presence of the court counselse1 rreadond
the extract the actnot of 1790 the adne

by counsel on thetho ather sidesloe
is reillyllly the oneohe upon which I1
mhdthey relyleby and is theonthoonihjad againsta t ablewhichh
this pity basbad offended 1 offend
odaod taliatanatah ethl cited by thejhbhe

other aldeaide section 11 ia11 part of the civil
rightsr gata bill and that saysbays that any per-
son who shall knowingly obstruct etc
and the language following iaIs a copy of
the act of in BOso far asa it requires the
united states officer to be armed with
some writ or process etc etc I1 ne-
glected by the by to refer to the law ofbf
utah which is also relied upon it
reads if any person shall knowingly
orbr wilfully resist any officer ofor thisterritory 1 the Marmarshal ia not an of-
ficer of thisthia territoryyour honor wapl notice that I1ina Atitaliall thebiefig
acts cited with the exception of that
of 1830 which merely refers to contempt
the offenseoffence prescribed has been re-
sisting any writ process or order pafpf
court

wowhow what does the evidenceevievldenzedenee show in
this case why simply that the
united states marshal without seehseekseeking
to obtain any order of court domanddemanddemand-
ed of the territorial marshal and oforthethe
warden of the penitentiary ththeocuseuaeuscua
godytidygidy of the convict Kilfoyle anandtandi as tthee
united states marshal himself testifiess
without exhibiting any writ orordere orr
process of court or claiming to haveinanyy such writ order or process nowhow
can the prosecution logically claim twthat
these defendants should bobe held to an-
swer for resistingslatingre and obstructing a
united statestates officer in the execution
of0 process when prices
when the officer himself declares that
bgie had nond process and attempted to propro-
cure no processea under the COMMcommonan
itisawatawa inifil orderorden W colvit trotio person charg-
ed withith the crime of resisting an ofel
cdecaecenitceritN

Y

iits8 nOcesnecessarysarysarr to prove
I1
kave that the

officer0 resistedresistedsied waswaa armed wihwih legal
process in support bf ttthisI1

Ppositionposition I1
refer your honor 0o ehlt y g criminal
law volume L1 razepage ansol here
read friori in repeating of
the 210adli section of of 17901799
under brought
justleejustice curourdh ottoft thoth-o US circuit
00courtflitt Sbayssaysay

tp cuenca undertinder thithis
la must
velvee

1tiaI1 ofgiaglawtprprocessi caeg and whatwhat
aa 4p ther form ofot pur
th ftt isla nolnot legal pro-

cess within tometote meaning of this act
kinle 16 frons andadd was is-
sued judge or magismabistrdw by the lawsfis of the
V6 itefie toko issue euch processoprocess 7

aj4IR acertia C G beppep pagepago 55
rnppwwl if your hounhonor doltolI1 fasOASaselteft beemseams

toitoltoracem tb isad anauthority0rity
6 h dagedase so far as 50e uadit ofaf afiehe
wardenordein isw concerconceconcertedruednedi aandaud44 Wwithout coficoneon

those other and berhaperhaps 11to eluoiuainvolve1 1viddthe detnet of congress chich 6
4ta with violating 1 asi conattiedbyedy 1judge i curtlaquitis in lnee decision

just cited baya that frnirii-ninjaw0 4 ipg opn ander thia
9t beear if

AOagineapine oraen 0 process andnd onan ordorden01
tapr

process Ig only aboh kegaly when itlit
man atea amfrom 8some0me aburtourt of competent

jurisdiction
the court mr fitch supposesup thatthai

mruri rockwoodrockbock wood was warden and the
territorial to whatever le-
gal appointing power pherethere bebej
should elect johjobjohnU D T AlUstermcalasterMc
wardena and heap come in Asjas
Wwarded andn warrant off COMcorn
fitment to the penitentiary for a orimecrime
doeadoes liotnot the warrant follow the officer
instead of the law the officer andnd is
not that the warrant in the hands of
mcallister

mrme fitchfitce yebyea bir if
jaIs disappointedappointed by rockwoodod in misplacehishia place

the court no if mr gallisterMAlmaiMOAllisterlister is
appointedanted by the territory to succeed a
formerer warden

mr fitch if there is A changeChange tnihl
the office of course the process or or-
der of the court goes with zhethe office and
dodoes riot remain with the retiring offi-
cer

1

bulambut am I1 to understand youradur hobar
AO jhat youvon considerco that the
officean of vardenwarden of the penitentiary
has descended by an brox
ibylaahaw become vested by virtue of anYAY A6
miicesa whatever in Mmrr ptpatrickricka

the court that waswaa not theth Ccasecabeajie I1
supposed

mr baskin we shall contend that
the functions of thethi office of warden
areard inla the TT 8 marshal

mr fitch A little while ago in therthy
opening of the case ititi wasvas urged by
judge dorgaimorgan aliatliat the warden of the
penitentpenitentiarylarY wiswid no40 officer whatever
that no power existed ininthehe territorial
legislature to oreatecreate thetho office of war-
den bof the penitentiary y and that there
was theredorethereore no bucheach officerr attt all butbatut
now we are told that the t ionton
intend to insist that the united states
marshal succeeded in t t neliop a 0off
this ofofficerfleer who it as claimedQ hashag nd exeeke
mencewenceja ence atalataill11 of thesethesaconflicting n dolne eald

tion iff f mr baskin shaushan nialamain-
tain hereafter bathat the unite
iviaIklamarshaimarshalrhal succeeded to the functionsionslons of
the warden ofdf the penitentiary thenilien
what willwiil he do with ttheh e rioroopositionK morimorl nf biblihii
colleague that there is no pughgugh officet
if in a multitude of counsellorscoun therethore is
wisdom there may sometimes be alsoalsor
confusion referring here llo the so ages
tiontiou advancedadvancedaa few minutes ago that if
thetheMarmarshalmarshai of theunited states deeming
himself under the law entitled to he oncus-
tody of thiathis prisoner badhad applied to your
honor for a writ of habeas corpus fy0 test
the legal questions involved and your
honor had upon suchauch proceeding decided
that the marshal was entitled to his custody
then such decision would have been an
orderonder of court within the meaning of the
act of 1790 and on a refusal to comply with
that order the territorial officer would
have been liable under the laws of the
united states that have been cited here
but it seems that the marshal determined
to proceed without a process ofcourt eliy
he came to this conclusion I1 do not know
if he was right in his construction ofor the
act of congress an order of court could
have been obtained at no greater cost or
trouble than this prosecution and it seems

wiilwill needused thathe orderLorder ofcourt afteraften allail
for the counsel who opened the case for the
prosecution stated to your honor that in thathe
event of the commitment of this defendant
shouldbobhaBne houldbould also ask for an order of the court

I1 that the prisonerprisonor be turned over to the cusipusicuacna i

tody of the united states marshalmarshai he
asks now forran that which he should hayethayot
solielsolicitedtexteitoX before and he obtained
it would have superseded the pecesnecessitysity of
this procproceedingedding ifir been aluca suc-
cessful application for the custody pt kiikil
boyla by habeasbaveas corpusorafor if there had been
any kind of an orderorden ot this coartcourt issued
andnod directed tojoi the warden of the peniten-
tiaryaa comcowcommandingcomman andiing himhiinn to surrender kilellfy to the VU 884 marekMareamarshalialilal heae would at
once hayehave surrendered the prisonerprisonpr andnd
there would have been no cause for argu-
ment into his defence upon this criminal
charge all that the defendant asked as
appears from theleathothe testimony was an order
0of court laIR his written protest he says
tsi1 I will surrender this convict on thethet order
of0f some court of competent jurisdiction 11

heMo deems himselfhim solf invested by the legisla-
ture of the territory with certain duties
andsad responsibilities he has given bonds
for the faithful performance of those duties
and the discharge of those responsibilities
it faa but little to ask when he is19 called
upon to divest hinahirahi soloself of these
ties and to cease to perform those duties

abound do itonaltonit ansomesome demand moramorel
formal and nomesome decision more binding

ofan act of congress
made bybythehythethe united states marshal the
united states marshal who is not cespon 1

isiblesible toathethe people of this territory or the
Legislalegislatureturg of thisthia territory and whose

would not avail thetho warden
asanatranas an excuse or defence forfon
miceance i holie should be charged with
such for aliba relinquishing hisbis krusttrust ha-
beas corpus would jtlic seemsorsolta me have
been the better way to testteat this question
but beiusbelusbeau less calculated to make turbu-
lence audand than thelmethelMothe methodthod
ocloCiprocedure which hishas been pursued it

W bomesome be thoughtbethought a mattermatier ofcon-
gratulation that etwasit was not invoked how-
evereveneier we have perhaps cause to
latelata ourselves that the servicesservioeFf off your
honor have at all the de-

fendantfondant in this case has perhaps reasonreason toV
be thankful thalthat soreeforce and violence hayehave
not beenbeon resorted to perhaps we may
congratulate ourselves that the guns of the
feito have not been on the dilycity and
the city hall surrounded with cavalry in-
fantry and artillarartilleryjV and the wardenwardon com-
pelled at the point of thetha bayonet xoto sur-
render his prisoner

mr baskin that would hayehave been my
way to do it

mr fitch I1 presume that mr baskinBaskirkkilk
would have knocked the cityhallhailHallandhailandand city
jail down

juerjeun baskin I1 would that
mr Fitch The acting law officer of the

united states informs us that he would
hiyehavo let loose theahe dogs of war had his
advice been followed andandaud his wishesaconiconcon-
sultedaan cited and why were theyneyley not wherechere
waswaa all the with allail the pomp
and parade otof warwanwdroncenonceonce interfered to pre
vent by arms a peaceful parade lot ameriamerl
acan citizens on thothe fourthof july kaaltwas it
asleep asilhaliashamedamedamod or afraidaf

governor woods who was seated I1 on04
thetha right hardbanditofgudgejudge hawley NIneitheriiililergert
my lordlordt

mr fitchafitch TI1 am assured by thothe blou
five or thi territory ofbf utah chahonwho honorsrs
uau with his hudiaudienceenceenee and encourages thethohe
prosecution with approving smilesmilemlle I1 tatthath
my surmises are incorrect theebthe executiveon tive
otof thejhb territory perhaps agrees withw thethd
opinion once expressed by the present
president of the united states that the
justices of the supreme court are flimelmem-
bers of the governors staffstamm and who dode-
signs to give td your honor asus his
staff oflicerofficer thothe benefit of his protecting
borefore sencesenco at the sameesme timea heho stands
neadyreadyreadnead to answer questionguestion of defendants
counsel whether he ba the party interro-
gated or no

the court this discussion is becoming
exciting and I1shallishall ilotnot permit furtherfarther re-
marks outside of the case I1 I1 I1

arrit 1 lloygoHononodsfsr pardonardon
but chave not traveled out of alib proper

argument except to commentedmiaent upon

interruptions made irregularly by mr
baskineastern and improperly by governorGpvernor
woods since then we araare to be tiledtried be-
fore being punished I1 will now proceed to
the consideration of the important ques-
tions involved

the first question involved in this
proceeding is the proper construc-
tion of the act ofbf congress January 1871
thethe act upon which the other side rely for
the light of the united states marshal to
the custody of kilfoyle hlahishia act was
cited by counsel on the otherothen sidebide awill
ifdiotriotot repeat mhd datil of the first two sec-
tions but will callpall your attention particu-
larly to the language of thethle third section
thetha first section provides for taking from
the cutcuscustodytody 1 of Territerritorialtofal wardens the
penitentiariesariesarles whichwhick azyaryameare rightfully
perty of the united states having been
paid for by the unitedunited states the second
section provides thathaithal itt should be the duty
of the attorney general to provide regula-
tions for these provisions being carried
into effect and it further provides that the
united states prisoners shall iebe in the eusenscus-
tody of the united states marshal in the
united states penitentiary and still fur-
ther provides that persons convicted of of
fences against the laws of the territory
waymay at thothe cost of said territory ekofeo be
confined in the penitentiary etc tinder
rule 3 to be presented by the attorney
general etc the first thing to consider is
what does the word may as it16 is used in
thisthia 3rdard section mean does it mean

may or mustemust Is it mandatory or
directory and in the consideration of
that question involves the equityI1 whether
congress hashag thothe powerpowen under the consti-
tution of the united states to make laws
directly or indirectly appropriatingng money
from a local treasury has congress the
power under the constitution otof the united
states to draw money from the treasury
of the territory of UutahA or from the treas-
uryuryonof the city of drew byrk or the treas-
ury of the city of washington or any
other place where the money is derived
from local taxation the thirdthira question
is if there hebe a left with the terr-
itory inI1n regard to contracting with the
united states for the carecaes msoWOO custody of
territorial prisoners thentheil inan whatwhit officer
or officers of themhd TerritoryoryL1 is thauthat discre-
tion vested

laIs it vested in fhethehe governor in the war-
den I1 in the board af directorspirectors or has it
beenbeeh vested in any officer of the Torriterritorytory
whitwhateverever if ounour honor please
thatthethe wordwora mayamayimay 1 means mapmay just
what it says that by the adact of
congress of januaryjannary 16711871 there is
an option gaven Qto tho territory
as to whether it will or will not
have its territorial convicts imprison-
ed in thetho united states penitentiary
I13 refer here to the well iinolinoknownvirn raierule
of construction of legislative acts laws
must be construed according to the intent
of the lelegislature in arriving at that in-
tent coucourtsAA are not restricted to the letter
of the statute they must consult the
whole law they may consider the title of
theacethe act they caucan refer 0pothero other statutes
they may even disregard the letterietter of the
law altogether and collect the construction
from the cause or necessity for making the
layrfairlamlaw or from the condition of the country
or from other circumstances in support of
these propositions which willvill I1 apprehend
seascarcelyreely be disputed for they are element-
ary doctrines I1 refer your honorhondr to the
following authorities lat repken ad
ill 2236 th ih lil1114 ath N Y

ath N Y 13 mabsmass
25044 cushing mass 1 dentts comcorn
zioioe 2 kentucky 2 cranch dallball
I1 peterapatera AS46 S howard

The doctrine with rereferenceTerence to theeconoconconcou
partha word omaymay iuin public

statuteaU and clearly in
a9 decision rendered by chief justice nel-
son infhi sd bills Reportspage he says

wheree b statute directs the doing of a
thing fonfor the sake of justice 0exioarthe pub-
lio good the mordword ingrisingalsmay is ther same as the
word inhere h
officer hashaar bednibeen clothed ayby statute with
power to dotdor antatt lctact concerns the

or the of third pespet
sons theetho execution ofot the power may be
insisted anasa duty though the phraseo-
logy odthe statute be permissive merely
ananaand not peremptory 11 Q

othen easescases in which this rule isii illu-
strated and commented roundfound
lain ath cowells rephep raj aa ath johnsonsJoansons
chchanceryfieryhiery illlil I1 keneskents comcoq
I1 baldwin 1210 wheaton gly6 1 peterspaten 46
4 wallacewailace

letlit asif thetho Court please apply these
rules the january
1871

it is a principle of lh which hashaa passed
into an axiom thattt laws which impose a
duty confer of necessity the authority to
pperformfor that duty that in the ihnlinlanguageguareguage of
ththecleburtel courteburt otbf appeals ofdf theState of jew

wheneverwhendver apower is given bystatute
everything necessary to mallemake it ineffectualeffectual
or requisitedisio ld16 attain the emidid lm
pliedpiled stiefstier harfthartt ni Y p 20

consider now theeihfe language zimJIMof this stat-
ute anabebe ititi further enacted that any
peranperson convictconvictedea ac ihin a territory etc

suchauch oa such
terms and conditions as may be prescribedbribedeffYeddybythebythoby the herecberecbe received etc
in the territorial penitentpenitentlyla etcetot 3 nowhow
suppose thathat tinder this actnet ntonrcof congressong ess tthehe
last territorial prisonerOrisonershallshailshall be reluctantly
surrendered to thetho custody of the ununited
states marshalmarshai that officer Is required by
thetho instructions of the attorneygeneral a s


