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but they have acted with a full ander-
standing that if they are wrong they
are amenable to the law, and with the
positive belief that they are right. This
being the case they have certainly by
the evidenee, put themselves in direet
violation to' the law of the United
States as well'as to the laws of the Ter«
ritory. And 1'eall your attention once’
more to this fact, that the process of
_tgg under eo atql_arltthn is acgadly in
he & Iﬂdﬂ.ﬂf&.ﬁ hal, he | ng the
R ot Tamattes. ol 4 1 Sam s ot
. allsach pa 88 W o
Prlmnum and when they Ngo to de-
{ver them up they &I:li themselves out~
side and beyond the law, and hence
are’ amenable to it. The testimony
- _hers shows, tomy mind, that the Mar-
shal was the proper person nof only to
have the keeping of the prison as the
property of the United Btates, but also
the proper person to have the custody
of the prisoners; and when he went to
Mr.. Rockwood and demanded them, it
was the duty of the defendanis to de-
liver that prisoner to the Marshal; and
when “they 'refused they must have
known that they were either justifiable
by or amenable to the law. 1§ is for
your honor to determine from the evi-
dence whether they were justifiable or
not; whether the warrant of committ-
nms.intﬂ;! .i;:iudwf the W‘;:ggp ] w;a
sufficient for him to detain that prison-
er t the demand of tho,_.l(:;' ¢
They do not deny that they resisted; on
the ¢ontrary they mot only resisted and
prevented, according to the 1511%
the law, but aided and abetted
who d’, and refused to deliver tp t:g
grﬁqﬁ fo the Marshal of the Unit

other side, section 11, is partof the civil
rights bill; and that says that any per-
son .who shall knowingly obstruct, ete.,
‘and the language following is a copy of
the act of 1790 in so far as it requires the |
United States officer to be armed with
some writ or precess, ete., ete. I  ne-
%Jlauted, b
tah, which is also relied upon.
‘reads: “'if any mmu shall, knuwlnf
or %&fnlly, | any officer of this
Eﬁqr 5T " The Marshal is not an of-
er grrit

Territory.
~ Your honor will notice that in all the

the offence prescribed has
Court.

this case? Why, simply that the
United States Marshal, without seeking
to obtaln any order of court, demand-
ed of the Territorial Marshal and of the
Warden of the Penitentiary, the jcus-
tody of the convict Kilfoyle; and, asthe
United Btates Marshal himself testifies,
without exhibiting any writ, order or
process of “'court or claiming to havye
sny such writ, order or process. How
can the prosecution logically claim that
these defendants should be held to an-
swer for resisting and obstructing a
United Btates officer in the exeecution
of. process, when there was no process ?
when the officer himself declares  th
he had no process and attempted to pros
ocure no process 7' Under. the common
law, in order to convict'a person ﬂhng-
ed with the erime of “resisting an offi<
cer,’ it is necessary to prove that the
ner fe ; the United | officer resisted was armed with legal
tates;. haying done this they, ‘a8 a|process. Insupport of this position I
matter of .course,. made :themselves | refer your honor. to, Chitty’s Criminal
amenable to the law; andin addition to | law, volume 1, page, 60, (connsel here
that, if it shall be the jadgment of the | read the sutivorityy and in speaking of
Court that these men have violated: the | the 22nd ! section of thel act of 1790,
law, and the:Court ig of opiniom that | under which this proseotition is brought,
they be bound over to answer before | Justice  Cartis, of the 'U. '8, Cireuit
another tribunal for thig violation,there | Court, says: ISUOL By
is still another thing _thg{_"&-lhé’llg k']~ %o coustitute an offence under this
of the Court, and that is an order that|law, thereforg,  the obstruction must
this prisoner shall be delivered up. = |have been of legsl proebss; and what- |
With these remarks I leave my as-|ever may have Bgaap the form of pur-
sociate to close the case. | pmmi:«lhlia_-mmqﬂuﬂ. it niiﬂ nnt-rlag:il pro-
o ] Cesa, w h' e meaning of this aoct,
Hun.:I‘hnmu Fiteh followed for th? aniosh: 44 skbaustid)ftorD, andowas. is.
defence: {'eued by, sométribonal, judge or magis-

If your Honor please, when the ims{traté, ‘duthotized by the laws of the
portance of the questiona that will be’

0% p0 3 | United States to issue such process,’”
presented to you in this case are con-|—2gqd Curtis, C. C. Rep,, page 155. |
sidered, it is matter of regret to ’thf ;

w, If your hounor please, it seems$

counsel that circumstances have n
permitted . more time for preparation
and the examination of authorities, 'L
was called into this case yesterday, and
upon such brief examination &s 1 ‘have
been able to give I'have found mamy-
authorities bearing upon the proposi-
tions involved here, and I think jif
more time had been ‘allowed I could
have fonnd anthorities more dtractl{ in
point, It seems to me that if it bad
been honestly desired by the prosecution
to test the right of the United Btates
Marshal under the act of Congress and
the instructions of the A y Gener-
al of the United States, to0 obtain and
hold pogsession of the convict Kilfoyle,
;uch 1ést t:l‘ﬂ‘nl‘d_hnfth been i?‘%ﬂ 'hbel:tar
y proceeding on the writ of habeas
qorguﬁ. alleging that the Warden of the

to.mma that this 1ast  suthority disposes
of this osse so far as.the guilt of the
Warden is concerned, and without con-
idering those ether and perhaps miore
ind portant*questions whickh sre invnl?id
‘hereins - The det of Congress which we
‘ut&ihmgq:l_with violating—as constra-
ed "by ‘Judge ‘ Curtis in the decision
yhich I have just cited—says that in.
otder (o copgtitate an offence nnder this
| act there must have been: resistance to
seme orler or process, and, an order or
process (18 ;only '‘sueh, legaily: when it
ewmanates fromsome cotrt of competent
jarisdiction. - |
‘PYhe Court—Mr. Fiteh, suppose that
Mr, Rockwood was Warden, and the
Territorial Le.islature or whatever le-
Should elect Jobn D. . Mo Niste
E shou eleC ohn s adha. (LG ster
penitentiary held him illegally; and] Warden, and he should come in as
your honor could have examined the. '

H-Imnqumﬂom in"ohdno' “d gl? 5 E‘ldﬂni ﬂh‘ra‘iﬂ; wlrl'lfnli of iﬂm'
S - mitment e peni
your tecision without this uinmﬂa | ntiary for a orime,

does not the warrant follow the officer
criminal tion of the Warden of |'instead of the law the officer:
the Penitentiary. o 5 0 TRt (1

L ‘not that the warrant in the hands of
The prosecution tell us they proceed | McAllister? ' -

under several laws. It has been usual{ wMr, Fitch.—Yea, Bir, if McAlister
in most criminal cases that I have at-|is appointed by Rockwaod in his place
tended for th:o P‘I_ﬂ;mlﬁ:g ‘? :ﬂm '_ 'ﬂp Court.—No, if Mr, MgeAllister is
some one statute upon which it wo | vinted by the |
claim a conviction for some particular ?grl:l?nrt%l'urdun. qrrltury NI B
offence;: I have never heard of am in-| My, Fitch.—If there is a change in
dictment being found charging murder, | the office, of course, the & or or-
robbery and larcemy in one count. It is | er of the court goes with the office and
perhaps assumed by the prosecution | does not remain with the retiring offi-
that all the statutes cited tend u-autw,'m-ﬁs?#:!m‘l:tonnﬂarpmd ur honor
end and refer to one offexce. The first: tg to that you consider that the

office of Warden of the panlta?tnm

has nded by an appoinimént, or

-

opgressional statute relied upon is thel

J{"}m, I pro 1o your | hs
Honor’s particular attention to thelan- } hag become vested by virtue
guage of this act:. *“If any person Of{cess whatever in Mr, Patrick? = =
ons, etc., shall obstruct, ete., any} The Court.~That was not the case I
nited States officer én serving, ete, ﬁ'ﬂﬁm- oder ] &
any process or warrant, or any. ory 'Mr. Baskin.—Wae shall contend that
urgur of any of the Courts of the United | the functions of the office of Warden
States or any other legal or judicial|gre jn the U. 3. Marshal. |
writ of process whatsoever lie shall be | "My Fitch.—A little while ago in the'
guilty of resisting an officer”’ The act| grening of the case, it was urged by
of 1831, next cifed by counsel, has no|Jnigge Morga;: ' uat the Warden of the
-?PB“G‘UW to the case at bar, because | nenitentiary wus no. officer whatever:
it is alaw providing for the punishment | thag no power existed in the Territorial
of contempis of court and for .WPF'F Legislatare to create the office of War-,
resisting the officers of the Cour t n;the | den of the penitentiary, and that there
prescnce of the Court. (Counsel reéad | wag, therefore, no such officer at all; but
the extract.) The act of 1790, the one | now we are told that the prosecution
first cited by counsel on the other side; | jnterid to insist that the United States
is really the one upon which I presume | Marghil succeeded in the functions of
they rely, snd is the'one against’ which | this officer, who it is clsimed has no ex+
this party bag offended, if hehasoffend- | jstence at alil Upon which of these
ed at all.” The act of 1870, ‘cited by the| conflicting propositions do the prosecu-

acts cited, with the exception of that | honor

of 1830, which merely refers to contempt, | that the Marshal was ﬂnt]l)t.lad to his.eustody,
been re-|then such decision would have been ‘‘an
sisting any writ, process or order of | order of court,”” within the meaning of the

_Me deems himself invested by the

‘United States informs us that he would

of any pro- |

tion fosist? If Mr, Baskin shall main-
tain bereafter that the United Btates
Marshal succeeded to the funetions of
the Warden of the penitentiary, then
what will he do wiLh the position nf his
oolleague that there is no such offieer?
If “in a multitude of counsellors there is

the by, to refer to the law of | wisdom,” there may sowmetimes be also
[t | confusion, Referring here to the sugges-

tion advanced a few minutes ago, that, if
the Marshal of the United States, deeming
himself, under the law, entitied to the cus-
tody of this prisoner, had applied to your
honor for a writ of habeas ecorpus, ta test
the 1 questions - involved, and  your
upon such proceeding decided

act of 1799, and on a refusal to comply with

Now what does the evidenze show in | that order the Territorial officer would

have been liable under the laws of the
United States that nave been cited here.
- But it seems that the Marshal determined
to proceed without a process of court, Why
he came to this conclusion I do not know,
if he was right in his construction of the
act of Congress, an order of eourt could
have been obtained at no greater ecost or
trouble than this prosecution; and it seems
that he will nesed the order of eourt after all,
for the counsel who opened the case for the
prosecution stated to your honor that in the
event of the commitment of this defendant
he should also ask for an order of the court
that the prisoner be turned over to the cus-

“‘may” or “must?’’
tody  of the United States Marshal.. He | girectory? ~'And in the consideration of

asks now for that which he should jhave o : _
that | solicited before, and 'h"":{ ‘| that question involves the inquir

had he obtained
it, would have superseded the necessity of
.mmmmg. If there had been a.suc-
_ 1 application for the custody of Kil-
foyle by habeas og:gna. orif there had been
any kind of an order of this eourt issued
and directed to the Warden of the Peniten-
tiary, commanding him to sarrender Kil-
foyle to the U, S. Marshal, he would at
once have surrendered the prisoner, and
there would have been no cause for u-
ment in his defence upon this criminal
charge. All that the defendant asked, as
n?peare from the testimony, was an order
of court. Im his written protest he sa
I will surrender this conviet on the order
of some couri of ;competent jurisdiction.”
ture of the Territory with e¢ertain duties
and reaponsibilities; he has given bonds
for the faithfal performance of those duties
and the discharge ofthose responsibilities.
It is but little to ask, when he ix cal
upon to divest himself of these responsibil-
ities and to cease to perform those duties,
that he £hould do it on some demand more
formal 'and some decision more bindi
thanthe construction of an act of Congress
made by the United States Marshal — the

W nited States Marshal, who is not respon-

sible to thepeople of this Territory or the
Liegislatnre eof this Territory, and whose
coustruction would not avail the Warden
asan éxcnse or defence for official malfeas-
ance if;perchanee bhe should be charged with
such for thus relinguishing his trust, Ha-
beas corpus would, it seems to me, have
been the better 1::{ to test this guestion;
but beiug less culated to make furbu-
lence and create ill,feeling than the methoa
of procédure which has been pursued it
may, by some, be thought a matter of con-
gratulation that it was not invoked: How-
aver, we have perhaps cause to congratu-
late ourselves that the services of your
Honor have been invoked at all; the de-
fendant in this case has perhaps reason to
be thankful that fore¢e and violence have
not béen resorted to. Perhaps we may
congratulate ourselves that the guns of the
fort have not beeft turned on the city, and,
the City Hall surrounded with eavalry, in-
fantry andartillery, and the Warden com-
pelled; at the point of the bayomet, to sur-
render his prisoner,

Mr. Baskin,—That would have been my

to do it.

l'. Fitﬁh-—-l : ]
would have knocked the City Hall and City
Jail down,

Hh Bﬂlkiﬂ.-—f 'ﬂn]:d thit.
Mr. Fiteh.—The acting law officer of the

have *let loose the dogs of war,”’ had his
advice been followed and - his : wishes. con-
sulted. And why were they not? . Where
‘'was all the power; which with all the pomp
and parade ot war once interfered to pre.
vent by arms a ful parade of Ameri-
can citizens on the Fourth of July?
asleep? ashamed? or afraid?

.@Governor Woods.—(who was sea ';nn

the right hand-of Judge Hawley) Neither,

my lord! | .
Mr. Fitch.—T am assured - Hxe
five of the itory of Utah, whh@m
us with his' audience and encourages
prosdcution with approving smiles, that

‘my surmizes areincorrest. The Executive
of" the Térritory perhaps agrees with the

opiniond vaoce ressed by the t
President of the United States, t the
Justices of the Suprems Court are “mem-

bers of the gomn ?r'uhst.aﬁ',” End who g?-
signs possibly fo give to your Honor, as his
BEI& officer, the benefit of his protecting
presence, while at the same time hestands
réeady to answer questions of defendants’
éounsel whether he be the party interro-
gated or no— ; )

The Court.—This discussion is becoming
exciting and Ishall not permit farther re-
marks outside of thecase, :

Mr. Fitch.—I beg your Hono#’s pardon,
but I'have not traveled out ofthé proper
line of argument, except to comment upon

interruptions made irregularly 'by Mr,
Baskin and improperly by Governor
Woods. Since then we are to be tried be-
fore being punished, I will now proceed to
the counsideration of the important ques-
tions involved.

:

|

The first question invelved in this
proceeding is ' the proper eonstruc-
tion of the act of Congress, January, 1871,
the aot upon which the other side rely for
the 1ight of the United States Marshal to
the custody of Kilfoyle. ' This act was
cited by counsel on the other side., I will
dot repeat the redital of the first two sec-
tions, but will your attention
larly to the language of the third section.
The first section provides for taking from
the custody of Territorial Wardens the
penitentiaries which are rightfully the pro-
perty of the United States, having been

I paid for by the United States. 'The second

section provides that it should be the duty
of the Attorney General to provide regula-
tions for these provisions being carried
into effect; and it further provides that the
United States prisoners shall be in the cus-
tody of the United States Marshal in the
United States penitentiary; “and still far-
ther provides that persons convicted of of-
fences against the laws of the Terrifory
may, at the cost of said Territory,”” &e., be

Irula 3 to be presented

confined in the penitentiary, ete., under
by the Atforney
General, ete. The first thing to consider is
- what does the word “may’ as it is used in
this 3rd section mean. Does if mean

resume that My, Baskin.

Wasit

Is it mandatory or

t whether
Congress has the power under the Consti-
tution of the United States to make laws
direetly or indirectly appropriating money
from a loecal freasury. Has Congress the
wer under the Constitution of the United
tates to draw money fiom the treasury
of the Territory of Utah or from the treas-
ury of the city of New York, or the treas-
ury of the city of Washington or any
other place where the money is derived
from local taxation? The third question
is; if there be a discretion left with the Ter-
ritory in rd to eonfragcting with the
United States for the eare and mﬂwtg of
'Perritorial prisoners, then in ‘what officer
or officers of the Territory is that discre-
tion vested? ' poe
‘T it vested in the Governor? in the War-
den? in the Board of Directors? or has it
been vested in any officer of the Territory,
whatever ? 1 c¢laim, if 'your honor please,
that the word “may’” means “may”’—just

what it says; that by the act of
Congress of January, 1871, there is
an. option given to ' the ‘Territory

as ' to whether it will or will not

N8 | have its Territorial convicts imprison-

ed in the United States penitentiary.
I refer here to the well known rale-
of construction of legislative acts — laws
must be construed according to the intent
of the legislature. In arriving at that in-
tent courts are not restricted tothe letter
of the statute. They must consult the
whole law, they may eonsider the title of
the act, they can refer to other statutes,
they may even disregard the letter of the
law altogether and collect the construction
from the cause or necessity for making the
{aw, or from the condition of the ecountry,
or from other circumstances, In sapport of
these ]irnpoaitiot:u, which will I apprehend
scarcely be disputed, for they are element-
ary dobtrines, I refer your hogor fto the
following authorities; 1st Ill. 410, 3d
T11. 225, 6¢h 111, 688, 246k 111, 107, N. Y.
144, 6th N, Y., 13, 1st Fickering (Mass.)
250, 4 Cushing (Mass.) 316, 1 Kent’s Com,,
510, 2 Kentucky 796, 2 Cranch 83, 8 Dall 365,
1 Poters 46, 3 Howard 556, 565, = /[
" The doectrine with reference to the con-
struction’ of'the werd *‘‘may’’ in ‘public
statutes is laid dmrlfmmlitm. thtrlg in
a decision rendered Chief Justice Nel-
‘son in 3d Hill’s Reports,page 615, He says:
“Where & statute directs the doing of a
thing for the sake of justice or for the pub-
lioc good, the word may is the same as the
word shall,'” #WWhere a public’ body or
offieer has been clothed by statute with
power-to do an act whieh eoncerns the
public interest or the rights of third pes-
sons, the execution of power may be
insisted "on as a duty though the phraseo-
ogy of the statute be permissive merely
not peremptory.” . Lo

Other' cases in which this rule is illu-
‘gtrated and eommented upon may be found
in 5th Cowen's Ra}). ? 198, 6th Johnson’s
‘¢hancery Rep. IIL, 1 Kent's Coms, 518,
1 Baldwin 303, 12 Wheaton 64, 1 Peters 46,

4 Wallace 435. ! -
5% Jaciuary

' Let us—ifthe Court please—
rules of construction to the Aet

1871 72O S \ :
It is a principle of law, which has passed
into an Qom?m laws which a
, confer of necessity the. to

dﬂ .
1 rm that duty; that in the la of
m,‘qugqt appeals of the Statéof New
York*whenever a power is given by statute
everything necessary to make it effectual
or rqdin'ita' to attain the endin viewdis im-
plied,” Stief v8 Hart 1st N: Y. p. 20
Consider now, the language of this sat-
ute: *“Andbe it farther enacted that any
person convicted,” &e., ina T , etc.,
may at the eost of such Territory, on such
termsand eonditions as may be bed

by the Attorney General be ed, etc,,
in the Territorial penitamlsn?r eto. Now
suppose that under this act bnngma the

last Territorial prisoner shall be reluctantly
surrendered to the custody of the United
States Marshal. That officer isrequired by
the instructions of the Attorney General & &



