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of property legally acquired under
the ordinance heretofore mentioned
nor with the right to worship god
according to the dictates of con-
science but to only annul all acts
and laws which estestablishablis maintain
protect or countenance tn practice
of polygamy evasively ed spirit-
ualual marriage however by
legal or ecclesiastical solemnities
sacraments ceremony consecration
or other contrivances

by the organic act approved sep-
tember 9 1850 relating especially to
utah congress contconferrederred upon the
territorial legislature the right to
legislate upon all rightful subjects
of legislation hutbut reserved to itself
the right to disapprove and thereby
annul congress being the supreme
legislative authority over the territ-
ories it would have this right of
disapproval and to annul any territ-
orial law whether it was reserved
or potnot 1gatioDal bank vs county
of yankton U 8

if therefore the territorial statute
above quoted or that martofpart of it which
provides that illegitimate children
inherit from their father was disap-
proved and amended by the anti
polygamy act above quoted then
the petitionerpetitioners claim was properly
denied and this questionq fuestion is solved by
determining the character of the
territorial act

Is it an act or tcapart of an act
which establishes maintains shields
or countenances polygamy

in determining the character and
meaning of a legislative act the
surrounding circumstances existing
at the time of its passage as shown
by contemporaneous history should
be consideredreconsidered Fud lich in his work
on the interpretation of statutes see
9 thus states the rule

rhefhe interpreter in order to un-
derstandderstand the subject matter and
the scope and object of the enact-
ment must in copescopers words ascer-
tain what was the mischief or de-
fects for which the law had not pro-
vided that is he must call to his
aida all those external or historical
facts which are necessary for that
purpose and which led to the enact-
ment he must refer to the history
of the times to ascertain the reason
for and the meaning of the proprovisvis-
ions otof the statute and to the general
state of opinion public Judiejudicialial and
legislative at the time of the enact-
ment for
this purpose the court in interpret-
ing the statute will take judicial no-
tice of contemporaneous history or
other authentic works of writing

in determining the meaning and
effect of this statute therefore we
are to consider that at the time the
statute was passed the territory had
but recently been settled and or-
ganizedganized that it was inhabited al-
most exclusively by people who be-
lieved in polygamy and plurality of
wives and families as a part of their
religious faith and that its practice
was common among them that the
legislative bodies elected by these
people sought to support shield
maintain and countenance it the
result of polygamy as a practice
would be what would be known to
thelahthe law as illegitimate children in-
deed that would be its fruit there
was no provision of law by which

these illegitimate childrenalldren or their
mothers could inherit from
father this was the unquestioned
condition of this territory when
this statute was etienactedacted andabd in
view of it I1 have no doubt it was
intended to and did tend to support
maintain and countenance bolg
amy Inaimagineagine a woman approach-
ed with a proposition of polygamypoly garoy
under buch circumstances no pub
lic sentiment against it to deter or
hinder the anxious inquiry would
be as to the legal status and tightslights
of herself audand childrenth ildren by this
statute they were provided for but
it is contended that it would deter
men from entering into polygamy
and would tend to create a ats
beut against it on the part of
legal wives but this would not be
so as to people who believe in it it
cannot be doubted that if polygamy
was right this could be a proper
provision and its advocates must so
regregardarditit it is further contended
thataba the provisions of a terri-
torial statute in favor of illegitimate
children is a proper measure torfor the
protection of an unfortunate and
innocent class of persons and that
the act of congress should not be
construed to prevent iland that it was
not the intentionnthantion otof congress to go
beyond the guilty parties in impos-
ing penalties or inflicting punish-
ments this view has been urged
most eloquently and with great abil-
ity by the learned counsel for the
appellants it must be understood
that congress was legislating agaiagainstastdst
polygamy as99 an institution that it
intended to disapprove of all that
tended to establish support count-
enance or maintain sought to less
eu and prevent illegitimate children
by breaking up and destroying the
system that supplied and produced
them in monogamous communities
as is well understood the invar-
iable moral sentiment makes a plain
distin tion between the litill begot-
ten and the lawful born and
however much we may pity and
sympathize with the innocent suf-
ferers from this sentiment it must
be acknowledged that its existence
is one of the potent factors I1inin pre-
venting social and sexual irregulari-
ties congress has recognized ththe
potency of denying to illegitimate
children the rights of legitimacy
and inheritance as a means of
breaking up and discouraging poly-
gamy I1init the acts of 1882 and 1887
22 stat at large 31 24 stat at

large it is provided that illegi-
timate children begotten thereafter
shall not inherit and so emphatic
is the language of the latter act that
it may well be doubted whether
testamentary provision can be made
for them on the argument it was
contended that the law of 1882
supra provided that illegitimate
children begotten thereafter should
not inherit and this would
have been unnecessary if con-
gress had as contended in 1862 an-
nulled the territorial act and this is
claimed as evidence that congress
did not so construe the law of 1882
but it will te seen that the act of
1882 legitimates polygamous children
begobegottenteu before ice passage if un-
der the territorial law they already
inherited in like manner as legit

mate children thisthia would have
been annece sary to my mind
all this is only evidence that coucon
grossgress intended to legislate upon all
these subjects for itself primarily
and without reference to thetha terri-
torial enacts alst except to disap-
prove and ancill all acts or parts of
acta thereof which tend to encour-
age or countegancoun e polygamy itisit is
contended congress did notdot intend
to annul this territorial provision
and did not regard it as one of the
acts that con ced and protect-
ed polygamy bebaubecausese it has at least
twice made similar provisions butboit
the aelsacts referred to only legitimate
children born before and within a
short period after the passage of the
act the objection of extending the
provision to children born within a
few months after the act placing
them on an equality with those born
before is too obvious to require
mention substantially these acts
only legitimate children begotten
priorbior to their passage and publicationttt isis a concession in favor of 1ilI
legitimates then begotten and as
before stated this is coupled with a
proprovisionvision denydenyinging the right of in-
heritance to those begotten there-
after rhefhe territorial actonact on the
contrary establishes a continuing
rule that runs with the future inthis respect there is the same differ-
ence i the territorial
and federal acts that there
would be between a pardon
granted for a past offense
and a commission to go forth and
ci amit an offense in the future with
impunity I1 adofam of the opinion that
the territorial act was disapproved
and annulled by the anti polygamy
act above referred boandto and that the
judgment appealed from should be
affirmed

zane C J concurs

dissenting OPINION
territory of utah in supreme

court
in the matter of the estate of

george handley deceased
opinion by blackburn judge
I1 am compelled to diadissentent from

the opinion of the court
the facts are not in dispute but

are as stated the only question is
was the law such in 1874 when the
decedent died that an illegitimate
or polygamous child was entitled to
share in his fatherafather a estate byB the
law of 1852 of the territory of utah
illegitimate children inherit in like
manner from the father whether
acknowledged by him or notdot pro-
vided it shall hebe made to the satis-
faction of the court that hebe was the
father of such illegitimate child orr
children

in like manner referring to
other portionsuns of the act means as
legitimate children there is no
question made nor could any be
successfully made that the
right of illegitimate children is a
rightful subject of legislation
therefore if this law was in force
at the time in 1874 when the
decedent died there can be no
doubt that the appellant was een
titled to a share of his fatfathersbers es Jtate 1

it was in force so far as any actacta1
of the territorial legislature at that r


