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if waansany minister or any king in war I1

or irdiri peace had dared to punish a free-
manman by a tribunal of his own appoint-
ment henhehernouldwould have roused the wrath
of the whole population all orders of
society wouldsquid have resisted it I1lordord and
vassal knight and squire frieslesLandand
penitent boomanboeman and ociilaniian master
and thrall copyholder and villain

risen in onetone mass and burn-
ed

burp-
ed the menderoffender to death in lilshis castle or
folfoifollowedloWid him in his flight and torn him
to atoms it was again trampled down
by the norman conquerors but the evil
resulted from the want of it united allnilliiril
classesclaselas in the ellort which compelled
king ohn to restore it by the great
charter everybody Is familiar with
the struggles which the english people
during many generationsgenerations made for
their rrightsbights with the Plantagenets the
Tudors didrid the stuarts and which end-
ed finallfinallyjr inthein the revolution of 1688 when
the liberties of england were placed

impregnable basis bypy the bill
of rightseights

manynanymany times thetife attempt waswag nindemade to
stretch the royroyalal huauthoritythorit far enough
halhajto justify military trials abutbut it never
had more than temporary success five
hundreda yearsbears ago edward ITir closed
up agreatt ierebellionbellion by taking the life
of lisl Ieaderleader jhb earlearr of Lanlaulancastercasteri
after trying him before a military court
eight years later that same king to-
gether with hislils lords and commons in
parliament assembled acknowledged
with shameshamo and sorrow that the exexe-
cution

e
of lancaster was a mere mur-

der because the courts were and
hohe might have had a legal trial queen

for sundry reasons affecting
the safety of the state ordered that
certain offenders notnod of her army should
be tried according to the law martial
but shethe heard the storm of popular
vengeance rising andaud haughty im-
perious

m
peperlousriouslirtir selfseif willed aaas she was she yield-
ed the point for she knew that upon
thatthab subject the english people would
never consent tobeto be trifled with strat-
ford as lord lieutenant ofbf ireland tried
the viscount stormont before a military
commission andrutand cutcui off his headheady when
impeached for itI1 he pleaded in vain
that ireland was in a state of insur-
rectionn 1 that stormont was a traitor
and tthehe army would be undone if it
could not defend itself without appeal-
ing to the civil courts the parliament
was deaf the king himself could not
save him he was condemned to summersuffer
dedeathathisas a traitor and a murderer
charleiCharle 1 issued commissionscommMionslons td divers
officers for the trial of his enemies ac-
cording to the course of military law
if rebellion ever was an excuse for
suchsueh an act he could surely have plead-
ededitit for there was scarcelyarcelyFe a spot in
his kingdom from sea to sea where
the authority was not disputed by some-
body yet the parliament demanded
in their petition of right and the king
was obliged to coconcede that all his
commissions were illegal james II11
claimed the rigright to suspendnd the oper-
ation of the penal laws a powenpower which
the courts deniedaenied bulbut the experience
of hishij predecessors taught him that he
could hotsunot suspendspend any marusmans right to a
trial he could easily have convicted
the seyenseven bishops of any offense he
sawaws itfitf to charge them with if he could

their judges from among
the mercenary creatures to whom he
had given commands in his army
but this he dared not do he was
obliged to send the bishops to a jury
and endure the mortification of seeing
them acquitted he too might have
had rebellion for an excuse if rebellrebeilrebellionJon
be an efexcusecuso the conspiracy was
already ripe which a few months after-
wards made him an exile and an out-
cast he had reason to believe that the
prince of orange wasswaff making his pre-
parationsparations on the other sideaide of the chan-
nel to invade the kingdom where thou-
sands burned to join him nay he pro-
nounced the bishops guiltyguilt of rebellion
bythebythoby the very act for which he arrested
them heile had raised an army to meet
the rebellion and he was on hounslowHounsiowslow
ileathheath reviewing the troops organized
for that purpose when he heardbeard the
great shout of joy that went up from
westminster mailhall was echoed back
from temple barbair spread down the city
and over the thames and rose from
every vessel on the river the simul-
taneous shouts of two hundred thousand
meumen for the triumph of justice and law

if it were worth the time I1 mightnir lit
detain you by showing how this ssub-
ject

ab
was treated by the french courtcoert of

cassation in jeoffriesGeoffrieshies case under the
constitution of 1830 when a military

was unhesitatingly pronoun-
ced tobeto b voldvoid thoughC orderedordera by the

RkingI1 after a proeprocproclamationa iatlon declaideclaring1
paris in a state of pas est ab
hoste doceti we may lawfully learn
somethingC from our enemies at all
events we should blush at the thought
of not being equal on such a ssubject to
the courts of virginia georgia missis-
sippi and texas whose becisdecisionsionslons myjay
colleague general garneldgarfieldGarneldHeld has read
and commented on

the truth is that no authority exists
anywhere in the world for the doctrine
of the attorney general no judge or
jurist no statesman or parliaparilaparliamentarymeMary
orator on this side or the other side of
the water sustains him every elemen-
tarytar wwriteri er from coke0 tto0 whartonbarton is
against him all military authors who
profess to know the duties of their pro-
fession admit themselves to be under
notnob above the laws no book cabbecan be
found in any library to justify the as-
sertion that military tribunals may try
a citizen at a place where the courts are
open when I1 shysay no book I1 mean
ofor course no bookoffbook of acknowledgedaged au-
thoritythorafthority I1 do not deny that hireling
clergymen have often been found to dis

rageracerace the pulpit by trying improveto prove theavineivine right of kings and other rulers
to govern as I1they pleaselease it is trtrue
also that court sycophants and paltepariepartyty
hacks havellave many times written
letsy and perhaps largolarge volumes to show
that those whom they serve should be
allowed to work gutbut their bloody will
upon the people no abuse of power is
too fiagrantflagrant to find its defenders among1
suphsuch servile creaturesQ those butbutcherscher I1
dodosdogsdoaa that fefeeded upon garbage and fatten
upon the ofof the shambles are al-
ways ready to bark at whatever inter-
feres with the trade of their masters

but this case dadoes68 not depend uponlipon
it iiss rather a ouestion of

fact than ofdf law
I1 prove wmy right toatonto a trial by jury

just as I1 would prove my title to an es-
tate if I1 held in my hand ak solemn deed
conveying it to me coupled with un-
deniable evidence oflong and undisturb-
ed possession under aandi according to
thethe deed there is the charter by which
we claim to hold it it is called the
co-nstitution patheafpf thetho united states it
is aisignedg ed by the sacred namenamo of george
waswashington and by thirty nine other
names only less illustrious than his
they rerepresentedpresented every independent
state ththenen upon this continent P and
and eacheacil state afterward ratiratifiednnedfled their
yorkworkvork by a separate convention of its
own people every state that subse-
quently came in acknowledged that
thisKsth was the great standard by whichchich
their rights were to be measured every
man that has ever held in the
countscountry from that time to this has
taken ann oath that he would support

f and sustain it through good repart and
through11 evil ththe atattorneytorn ev generalene ralrai
himself became a partysparty to thetile inspruinstru-
ment when he laid his hand upon the
gospel of dod and solemnly swore that
he would give to me and every other
citizen the full benefit cfallof allali it contains

what does it eoncontaintain this among
other things

the trial 0of all crimes except in easescases
of impeachment shall be by jury

again I1 wo ppersonerson shall be held to
answer for a ccapitalapi ta I1 or otherwise in
famous crime unlessunien le sss on a presentment
or indictment of a grandgravid jury except
in cases arising in the landorland or naval
forforcescesoror in the militia when in actual
service in time of war or public danger
nor shall any person be sumeet for the
samesamo offense to be twice put in jeopardy
of life or limb nor be compelled ananyin any
criminal case to be a witness against
himself nor be deprived of life libertyilgerliter tyl
or property without due process of law
nor shall private property be taken for
public use without just compensation

this is not allnil another article de-
clares that in all criminal prosecutions
the accused shall enjoy the right to a
speedy and public trial by an impartial
jury of the state and district wherein
the crime shall have been committed
which district shall have been previous-
ly ascertained by law and to be inform-
ed of the nature and cause of the accusa-
tion to be confronted with witnesses
against him to have pro
cess for the witnesses in his favor and
to have thet assistanceAs istance of counsel fornor hisbis
defense

Is there any ambiguity there if that
does not signify that a jury trial shall be
the exclusive and only means of ascer-
taining guilt in crimyuallual cases then I1
demand to know what words oior what
collection of words in the english lan-
guage would have that effect does this
mean that a fair open speedy public
trial by an impartial jury shall lebe given
only to those persons against whom no
special grudgrudgeie is felt by the attorney
generalneral or tthete judge advocate or the
fieficheadead of a department shall this ines-
timable privilege bobe extended only to
men whom the not

earecare to convict is-it confined to vul-
gargar criminals who commit ardiordinaryna ry
crimes against society aandnd shall it hebe
denied to men who are accused of such
lensesoffensesof as those for which sydney and
russel were beheaded and alice lisle
was hung and elizabeth cauntgraunt was
burnt alive and john bunyan was im-
prisoned fourteen years and baxter
was whipped at the cartcarts4 tail and

had his ears cut omoff no the
words of the constitution are allemall em
bracbraebracingingolugo

oasPAsAs broad and general as the casing air

the trial of ALL crimes shall be by
jury ALL persons accused shall benjenjoyoy
that privilege and NO person shallshail jbe
held to ansieranswer in any other whyway

that would be without
more but there is another considera-
tion which gives it tenfold power itisit is
a universal rule of construction that
ggeneralbeneral words in any instrument
though thesthe may be weakened by enu-
merationme ration are always strengthened by
exceptions herehero is no attempt to enu-
merate the particular casescases in which
men charged with criminal oflenses
shall be entitled to jjurydry trial it is sim-
ply declared thatthai allalt shall have it but
that is coupled with a statement of two
specificeelfieelnie exceptions cases of impeach-
mentsiekient and cases arisarisinging in the land or
naval farces thethia exceptions strength-
en the application of the general ruleruye to
tiliall other cabes where the lawgiverlaw giver
himself has declared when andaud in what
circumstances you may depart from the
general rule yoyou shall not presume to
leave thatonward path for other reasons
and make exceptions TO ex-
ceptions the maxim ia always applica-
ble that 0 unilunitimarsts exely siosto est
altealfefillsrills

butbat iveanewe are answered thattuat the
under consideration was pro-

nounced in time of war and it jai
therefore at least nimorallyorally excusable
thelemathere maymas or there may not be some-
thing in that I1 admit that the merits
or demerits of any particular act
whether it ililriinvolvevolve a violation of the
constitution orpr not depend upon the
motives that prompted it the tinietime the
occasion anhandana all the attending circum-
stances when the people of this
country come to decide upon the acts of
their rulers theythea will take all these
things into consideration but that
presentspresenta the political aspect of the case
with which I1 trust we have nothing
to do here I1 decline to discuss it I1
would only say in order to prevent mis-
apprehension that I1 think it impreciseis precise-
lyly in a time of war and civil commotion
that we should double the guards upon
the constitution if the sanitary regu-
lations which defend the health of a
city are everover to be relaxed it ought cer-
tainly not to be done when pestilence is
abroad when the mississippiI1 shrinks
within its natural channel and creeps
lazily along the bottom the inhabitants
of the adjoining shore havedavd noiio need of
a dyke to save them from inundation
but whenwilen the booming flood comes
down from above and swells into a
volume which rises high above ohpthe plain
on either side then a crevasse inin the
levee becbecomesomesaa most serious thing boso
in peaceable and quiet times our leglegalal
rirightsabts are in little danger of being over-
borneborne but when the wave of arbitrary
power lashes itself into violence and
rage and goes surging up against the
barriers which were made to confine it
then we need the whole strength of an
unbroken constitution to save us from
destruction but thisthia is a question
which properly belongs to the jurisdic-
tion of the stump and the newspaper

there is another quasi political argu-
ment necessity if the law was vio-
lated because it could not be obeyed
that might be an excuse but no abso-
lute compulsion jisis pretended heherere
these commissioners acted at the most
under what they regarded asal a moral
necessity rhethe choice was left them to
obey the law or disobey it thetho diso-
bediencebedibedlenceenee was only necessary as meansmcana
to an end which they thought desirable
and now they assert though these means
are unlawful and wrong they are made
right because without themthem the object
could not be accomplished hiinn other
words the end justifies the means
there you have a rule of conduct de-
nounced lyby all law human and divine
as being pernicious in policy and foisefolse
in moralsmorais seebee how it applies to this
case here were three men whom it
was desirable to remove out of this
world but there was no proof on which
any courteburt would stake their lives there-
fore it was necessary and being neconeces-
sary it was right andhud proper to create
an illegal tribunal which would put
them to death without proof by the
same mode of reasoning you can prove
it equally right to poison them in their
sleep

nothing that the worst nienmen ever pioplo

pounded has produced so much oppres-
sion misgovernment and suffering as
this pretepretensenseuse of state necessity A great
authority the tyrants advdevdevilishilish
plea and the common honesty beall
mankind has branded it with everiaeverlast-
ing

t-tinfamy
of course it is mere absurdity to say

that these relatorsrelators were necessarily aiefie
priceddofdotof their right to a fair andandjeandgelegalgalgai
trial for the record shows that a courtfourt
of competent jurisdiction was sitting at
the same time and in the same town
where justicejustlee would have been donewirth

or delay but concede for
the arguments sake that a trial by jury
was wholly impossible admit thataotherethere
was an absolute overwhelming imperi-
ous necessity opeoperatingoperaticratin so as literally to
ccompelampe1 I every act which ththee colncoincommissioncommis slonsion
ers did would that give their sentence
of deathdeath the validity and force of a legallecal
judjudgmentinent pronounced byanby an ordained
andan established court the question
answers itself this trialtriai waswaki a viola-
tion of law and no necessity boulde
more than a mere excuse forfonforthomethosethosethosa who
committed it if the commissioner
were on trltyltrialtriaialforfornor murder or conspiracy
tortoc churder they might plead necessity
if the fact were true just as they bouldi
plead insanity or any thingthings elseeiseelsereiser jato
show that their guilt was not willfulv
boutwebut we are now considering tiietilethe legal
effect of their decision and that depends
on their legal authority to makepink0 it
they had no such authority theythes usurp-
eded a jurisdiction which hethe law adt only
ddiddiaid not givelveive them but expressly forbforbadehidefide
them tiarto exercise and it follows that
their act is void whatever may have
been their real or supposed axexcuseuse forfon
it
Jiff ilietilethesese commissioners instead of

at the life alidand of thothe re
gators had attattemptedemptedemited to deprive them
of their property Dbyy a sentence of con-
fiscationjisfiscatloncation would ananyavotacourt in christen-
dom deedecdeclareare that such a sentence dives-
ted the title or wouidagoulda person claim-
ing under the sentence make hisbis righttight
any better by showing that the illegal
assumption of jurisdiction was accom-
panied by some excuse which might
save the commissioners from a eflinchhincriminalinallual
prosecution

letietLetineme illustrate still furtherfurtherdberd sup-
pose you the judges of this court to-
be surrounded in the hallfiall where you
are sitting by a body of armed insur-
gents and compelled by mainmaln force to
pronounce sentence of death upon the
president of the united states for some
act of his upon which you have no legal
authority to adjudicate therethele would
be a valid sentence if necessity alone
could create jurisdiction but could the
president be legally executed under it
noN0o the compulsion under which you
acted would be a good defense for you
againstagainest an impeachment or an indict-
mentment for murder but it would add no-
thing to the validity of a judgment
which the law forbade you to give

that ait necessity for violating the law
is nothing more than a mere excuse to
the perpetrator and does not in any le-
gal sense change the quality of the act
itself in its operation upon other par-
ties is a proposition too plain on origi-
nal principles to neneededthetheohe aid of author-
ity I1 do not see how any man of conycomtom
mon sense is to stand up and dispute it
but there is decisive authority upon the
point in 1815 at new orleans gen
jackson took upon himself the com-
mand of every person in the city sus-
pended thevict functions of all the civil au-
thoritiesthorthorl ties and made his own will for a
time the only rule of conduct it was
bellbelibelievedeyedeTed to be absolutely necessary
judges offommmeersofficers of the clcityeityty corporation
and members of the state legislature
insisted on it as ththe only way to save
the I1 booty and beauty of the place from
the unspeakable outrages committedat
badajozbadajos and st Sebastsebastianlaii by the very
same troops then marching to the at-
tack jackson used the power thus ta-
ken by him moderately sparingly be-
nignly and only for theth e purpose of pre-
venting mutiny in his camp A single
mutineer was restrained by a short con-
finement and another was sent four
miles up thothe river but after he had
saved the city and the danger was all
averover he stood before the court tobeto be tried
by the law his conduct was decided to
be illegal byly the same judge who had
declared it to be necessary and he paid
the penalty without a murmur thesupreme court otdf louisiana in john-
son vs duncanlduncanJD decided ththat everything
done during the siege collictin ursuaice of
martial rulenhe but in conflictct with the
law of the landlandy was void and of non
deflect without reference to the circum-
stances which made it necessary long
afterward the fine imposed upon jack-
son waswag refunded because hislikis friends
while they admitted him to have viola-
ted the law insisted that the necessity
which drove him to it ought to havebave
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