100

THE DESERETINEWS.

March 7

miszioners ve, Gorman, This last
-wae not & certain ealatied office bat
the compensation was uncertain, de-
‘pending on the number of dayse’
eervice, Heerevised Laws of Idaho,
p. 487, section 21,
- That the incumbent has & proper-
ty in the office and its emolnments
is now & legally ascertalned fact,
then is it susceptible of valuation in
money ?
A!gg this immediate and direct
question came before the United
Btates Bupreme Court In 1822, in
the case of the Columbia Insaranca
Company va. Wheelwright et al., 7
Wheaton’s Reports 584, -which was
8 peremptory mandamus to admit
the deféndant.in error t0 the offices
of directors of the Ineurance com-
pany, the Court held that it had
Jurisdiction if the matter in contro-
veray was of wufficient value, and
directed Jones,the appeliant’s coun-
sel, to produce affldavits of valoe,
&nd he having failed to show by
affidavits that the matter in confro-
versy was of the value of one thous-
and dollars, the writ of error was
dismissed. Now, what was in con-
troversy? At was the office of di-
rector in eaid compauy. If he could
have sliown that the office was of
the value of one thousand dollars
his writ would not havebeen dismis-
psed, This csse dees decide that the
valne of theoffice conld be shown,
In the case of Bparsow vs. Btrong,
2 Wallace 103, the Supreme Court
of the United Btates allowed affica-
vits to show the vall:!ejot 8 1;1?1'0
ABERS right to 8 mining claim
1';0 Nev:ﬁl, before the land had been
brotught in market and before either
party had title thereto, .becausq it
was 8 species of property,recognized
by miners. It istrue the Court said
it could not eay that the appellant
had not a Mexican claim, but the
Court did not put its decision on
that but on the value if the possess-
ory right under miners’ customs.
The only difference between salaried
offices and fea officos is in the proof
of value, Feo offices are as much
preperty as galaried cffices, and aa
much entitled to the protection of
the law and the courts, Where a
palary ia fixed by iaw that Ja decis-
jve of itself of the value. Ifno sal-
ary be fixed then the fees and
emoluments become 5 matter of
proof, But the one has a money
valuse as much as the other, but may
not be worth a8 much, henece the
proof must show its valne, or that it
18 over thereguisite eum. It isas
susceptible of proof, however, as
land or any other property. A
tract of land situated in & populous
gounty, or near a large clity may be

more valuable than & tract of greater,

fTertility and more ares situated in¥a
eparsely populated region, and the
Sopreme Court might bavs jurisdic-
tion of the one on account of its
proven value, but not of the other,
if in dispute; 50 of offices. The same
office is much more valuable in
some places then in cthers. In sl
such cases the value depends on the
proof.

To eay that & fee office has no
money value is to Jgnore the every
day observation of the Couris.
Every Court knows that the offioes
of clerk, sheriff, marshal, ete., have
a large money value, but what
that value iz, when in dispate,
must, Jike all other property in dis-
pute, appear’either in the pieadings
or in the proof, Im this case it a
perrs in the record and in the only

roof In the case, the affidavit of
gudge Richards, and both show its
value to exceed ¥1,000, and about
this thers Is no conflicting evidence,

Hence there is no escspe from the
legal conclusion that this appellant
is entitled to have the bond tender.
ed approved to operate as a saperre-
deas, j

3. KIRKPATRIOK, E:Q.

tinued the argument in favor of
gﬁ'ﬂ Richards. e did not wish to
argue this mnatter at any pgreat
length, He simply desired, in addi-
tion to what had been said by Judge
williams, to eite severalanthorlties,
He first of =1l refetred toszotion 702
of the Revised Btatutes of the
United States, which designateathe
amount to be Involved in a cage ap-
pealable to the Bupreme Court of the
United Btates, e al:o referred to
the case of Callin ve, May in 2nd
Black, page 54l, which went to
show that the allowsnce of an appeal
was always provisional and was not
binding on the Court or the judge
who made the ordef. It was the duty
of courts eveli in a cage of doubt,
even althongh the judges might be
inclined to think that ne apopeal
would lie, to grant an appeal and fix
a bond in order that the guestion
shall be decided by the higber iri-
bunal. This Court In paszing apon
this question did not decide whether

Or not an appesl would He; it simply
granted the eppeal provisionally.
This same pringlple was laid down
in Phillip’s Practice, page 49. And
councel took it that there was suf-
fident’in this case to at lenst move
their Honors—whatever thelr im.
presslons might be, to grant this
appeal and to refrain from issuing s
writ to execute the judgment which
thig court had pronounced, 5o as not
to render of non-effect, perhaps, the
final decision of the Bupreme Coort
of the United Btates, The case
iteelf! was admitted on all bands to
be of public importance, It hada
general and permanent interest
attached t0 it. [t invol-
ed a pgreal many important
gqueetions which had been disgussed
ab the bar before thelr Honors in
the different cases which had besn
brought, with great deliberation and
with ail the sbility snd learning
which the abla bar of Utah coald
bring upon the subject. Their Hon-
orknew it was s case of great im-
portence and Involved many deep
questions, extendlng, ¢von, to the
constitutional lawas of Congress and
to the powers which had been grant-
ed to the Governor of this Territory.,
A case of this kind, therefore, in-
volving €0 many questione, was
resily deserving to be consldered
and passed upon by the highest
authority of the Unfed States. It
seemed to him that whatever might
be the impressions of this tribunal,
it wounld geart this sppeal and re-
frain from izsaing a writ which
might “render the consideratlon of
the sabject by the Bupreme Court of
the United Btates of no value.
Counzel! then |proceeded fo cite
sathorities to show that the right of
mandamus was an important right
and reviewable by the higher Court.
Mandamus was an action in which
many great rights might be detler-
mined. In thiz case, forinatance,
they were called upson to decide the
right to an office and “incidentally
cousider and comstrue Iaws of Con-
gress and many important and vari-
ous questions en this procaediog by
mandamus, Boat suppose a case.
Suppoee that the court below should
by a proceeding in mandanaus grant
a peremplory writ or order againss
some publle functionary—say the
Treasurer of a County or of & Terri-
tory—compslling bimto pay out a
large amount of money to the rela-
tor In gome case, and suppose
that there was an appeal taken from
that declasfon; was it possible that
that decision in the flrat place woa
not =appealable? and if appealabls
could the court below lssus ita per-
emptory writ for the paying out of a
large amount of public fands which
might neyer be regoverable? snd
yeot the decision of the court bhelow
might Le reversed afferit was oo
late to do many good. Having sap-
posed this case, counsel asked if the
ssme consideration would not apply
to this Court in its relation to the
Bupreme Court of the United States,
because the Bupreme Court of the
United Btates was the appeliate
tribunal, the tribunal which ren-
dered the final adjudication, Coun-
acl cited several authorities to eus-
tain his proposition, all of whigh
went to shgw that sll euch gues-
tions were b§g fnally determined
in the Suprem®e Court of the United
Btates.

JUDGE R, HARENESS

Endorsed the llne of argument pur.
seed by the gentlaman who had
preceded him, and eimply desired
now to state the eonclusion he had
arrived at. The simple question be-
fore the court was this: Wonld an
appeal lie in any mandamua cage?
It was not a questlon ss to whetner
it would lie In the specific cuse of
Kimball vs, Richards, but the quess
tion was, Is a3 mandanus case sp-
pealable? There were many casea
which costaived this position,
and the Court being satlafied of
this, it was s duty  to allow
the appeal, and leave it to the
Bugmme Court of the United States
to decide whether there; were any
special elrcumstances in the case
that an appeal would not lie. The
allowance ofan sppeal by this Counrt
did not determine at all whather
this speoial case was appealable,
Thst was a question for the Bapreme
Court of the United States to de-
cide, All this Cour$ had to do was
to inquire if there was a prima
Jagia case here, It there was, then
the whole thing muost be remitted
to the higher tribunal, which was
the pm}aer Court to decide as to the
valoe of the office and everything
eise pertaining to the guestion.

3. N. RIMBALL, ESQ,

In his own behalf, as responden
enld: His propositlon in the cas

wag, ihat there was nothing upon
the record to show that the amount
involved in the sult was snfficient
to appeal it to the jurizdiotion of the
Bapreme Court of the United Biates,
That if thls cause were appealed,
the appea] ehould be t(aken reuard-
less of tha actiun of this Court;
claiming, under the laws of the
Territory, that he waa entitled to a
remittitar to the Court below. And
if appealed,while the Supreme Court
wpuid decide whether or not the
cate way appealable, at the same
time in resisting the issme of the
procesa of this Court, counsel for sp-
pelant must ehow to the satisfaction
of the Court what the jurisdistion
of the Suprema Couvt of the Untted
Biates is.” The gueation in this ac-
tion was the right to certaln books
and papers eppertaining to the Pro-
bate Judgeship of WeberCounty,bat
for ;the time beitg he would ssy
that the question wae not invoive:d
in that trzneaction; and i¥that were
true, there was no estimated valoe
shown eo that the Coort mizht
judge whether it was appealable,
and if the case wore not appealable,
then they were entitled to tha re.
miititur, Another point to which
Mr, Kimball called the notipe of the
Court was, that the compensation
of the Probate Judge waa not fized
by stipulated salary; the value of
the office depsndad upon the work
to be done in the fmture, therehy
rendering it Impossible to tell what
tbe office was worth pecuniarlly,
He held that it was not a proper
¢ase In which to Introduce aflidaviis
setting forth the value of the office,
:4_: Bupport which he cited anthori-
i2s.

JUDGE J. B, MCERIDE,

In behalf of Mr. Kimball, referred
the Court {0 the judgment of ths
Court below, which jadgmens had
been affirmed by this conrt. The re-
galt of that judgment would be, he
contended, that Mr. Richards shonld
deliver over to Mr. Kimball all the
booke, papers and property pertain-
Ing to the office of Probate Judge of
Weber County, Of course they pro-
posed to proceed upon the idea that
Mr. Kimba!l wa3s the Prebate Judge
of tbat county by reason of that
Jjudgment. Bat what was there in
that judgment that implied that the
office was worth anything? Take
the affidavit which had been pre-
sented by the other aide, and it
showed,what? Bimply that the feea
and emoluments of rald office
amounted toc more than 1,000, But
the Judgment did not profess to pass
upon the question as to the right of
Mr, Eimbsl! to the office; it siraply
Ppassed upon the qoestitn of the pos.
eesgion of certaln records. But In
order to show that the cace camse
within the meaning of the Aot of
Congress, and that there was the
right of appeal, the olher side must
show that the matter adjudicated
uron was worth §1,000. This, Mr,
MeBrlde contended, they did net
atiempt to show. As a matter of
fact, the value of the office was not
capable of being estimated, inas-
much as the fees and emoluments
were uncertdfin. The Oourt would
not allow a man to lump things to-
gether and guees at what an office

was worth. No Probate Judge
of this or any other county
could tell what the fees

of hiz office would be worth, He
might a3 well atlempt to assume
the damageinjgome contingent case,
or assame that the lozs would be sp
much if certain payments aere not
made that were expected to be
made, Beforeu csse could Le ap-
pealed the compensatlon of the office
must be a fixed thing and it must
be $1,000. Counsel contended that
in this case there was no pecnniary
value involved; that thers' was
nothing involved but ilhe right to
certain books and papers, which
were of no pecuniary value, Tt would
nos aaswer 16 eay that the fees and
emoluments of the office were more
thanp $1,000. The fees and emola-
ments to be derived from the office,
referred to services to be rendered in
the futurs, which might never be
rendered. The offica might be
worth that sum, and it might not;
in this caze it was mere guess-work,
That would not do. When a party
was permitted to come In and show
money value, it must be propertyor
m>aney. ‘Therefore, upon these
grounds they contended there was
no pecuniary value involved In this
controversy; the record did not
show that there was a dollar in-
volved exoept Lhe right to certain
fees and emoluments. Coonsel
asked that the Court execute its own
judgment and grant the motion for
remittitur; and referred, in conclu-
sion, t0 & recent decisiom in Mon-

tana, which, it was contended had 5
dlrect bear!ng on this case, ' . ¢ °°

ARTHUR BROWN, EfQ.

Bald his view of the case was, that’
the power to appeal did not rest with
the Court from which the appeal
was taken; tirat an act of Congress
ve the right of appeal not to the
sourt but to the party conceiving
himeelf to ba injured; and whether
be was right in conceiving himszelf
injured or not, was for the Coart
above to determine. The right of
appenl vested in the individual; and
all that remained for the Court be-
low to do in the premfres was, to
determine a8 to what wouald ba an
appropriate bond for the perzon ap-
pesling to give., That In the teeth
and notice of appesal, for the Court
below to [exccnte its judgment
would be a violation of Justice, and
those execnting the Jndgment wouid
beaeting in thelr own wrong with-
out aythority, as though ne judg-
ment had been given. Referring to
the argument of opposing counsel,
who held that-appeal would not lie
in this partieular case of mezndam-
us, on the - ground - that the
amount or value: of the offlcs
involved was not shown to be a
thonsand dollars or more, he replied
that that was not a competent gues-
tion for the lower Court to decide,
but for the Bupreme Courtof the
United Blatez, when that quoestion
should be brought before it; and he
repeated unhesitatipgly tha: that
Counrt, and that Court alone, was
competent to decide that question,
Affidavits had been filed setting
forth that the value of the Probate
Judgeship of Weber County was

over one thousand doilars,

By the Conrt: “Should it not ap-
pesr that the sum in controversy is
& thousand dollara or more?”

Answer—-¢No,alr, not neceszarily;
that wonld bs a question for the
Supreme Courl.” For instance, he
gald, lere was the affldavit of the
party, with 290 others added to it,
setting forth that the value of the
office was $1,000, and counsel for
the other side produced affidavig
to the same number, claiming that
the office was onily worth nine bun-
dred doliare; that, he said, would
invaolve a guestion of fact to be de-
termined, by whom?—by your Hon-
org, or by the higher Court? By the
higher Court, as that Court alone
conld determine the limit of its own
Juriediotion, comperatively on the
same principle that the Distriot
Court could not limit the juoriedie-
tion of this Court. Therefore,
whether this office was wortha
thourand dollara or not wazs, so far
ag this Court was concerned, imma-
terial. All that counsel tor respon-
dent asked by thls wae, that this
Court stay its,hand until the higher
Court determined that question,
whether it be a guestion of law o
fact. It was not remitted to them;
it was a Jurlsdictional question be-
Jonging to the higher Court alone.
Bot while it belonged to such Court
alono—and he never yel conceded
that thla Court bad the right to
decide it, or that fits mandate
would be worth the paper it was
written on—he could not agree with
the couneel on the other side; as he
thought he could convince thelr
Honore, were they the Bupreme
Court of the Ublted Biates, that
thjs was one of the caces in which
appeal would lie, because of the fact
that the amonnt in controversy was
over one thouesnd dollars, They
argue that there could not be any
question-of value on the proof of a
mere bond turned over by the ¢lerk
of a county court, that it was ap-
parent that the value was not a
thousand dollars, In tsking this
ground they reversed the argument
made In their behalf & few weeks
ago; it was argued there that there
wss no question involved but the
question of turning over aimply a
connty elerk’s bond, and that that
conld not be turned gver ns againat
an office de facfo, Now they ar-
gne that wa were an oflicer de
facto, and it was a4 mere turn~
ipg over of & county clerk’s bond
which does not enter into the gues-
tion as 1o who was Probate Judge.
Their Honors could not have held
that we were Probate.Judge, and
sorae one else bas the rizght to that
bond. If your Honors have degided
that Kimball is not the rightful P’ro-
bate Judge and that Riceards is,then
indeed there would be no money
value in discossion.But the other side
ciaim Kimball is decided Judge to be
Probate. If 80, then there iz a
money value, ¥iz: that which the
Judge of Probate receives. If the
Coutt has decided Kimball is Judge
of Probate we have tharight of
appeal. We have Lot asked that

the value of Weber County be esti- | b

mated here. This man (Richards)
was to be the Judge of Weber Coun-
ty and ita estates; but becanse of

that,we ¢id not ask that thri should

be the estimate; but we did ashsd] |
the money that passed intoun
hands for his own useshonldje]
fair value teat. This was not ]
in which another case might |
oided from estoppel, a8 in the aye 1
a promissory note, referredir
but was & question of amei]
involved in this isame, fter
ing by this issue that the :lt
was  demanded. It  was |
a case uf eJectment from a by
piece of land the rent of wms
might not be worth more la]
dollar a year--in that case d¢
would bLe the test of appeals
valueof rent or the valae of the
The judgment muet be for thej
entitled to possession and the©
alwaye was the value of the 3t
Indirectly a party sued for treg
832y, 8 man waiked on his gras;
ing him really no injury, bal a
claimed to be injured to the am;
of six cente; he gets the judgm
and by that judgment the tit:
his land would be established
perhaps, to him millions of doif*;
It wan directly within the® suif .
cause it wasdirectly within th:db-
and ihe valoe of the land wo
the (exionappeal, Counzel then
ed if 1t would be contended tual)
office had not been decided?pi
underatood when defeated ‘i:[q
case It was decided his client :
the Probate Jadge of Weber (48
ty; or wm3 it, he asked, thaipyal
other fellow should carry sromus
bond. If it was decided that }Im;
ball was the Judge of Probate, ¢
the emolnments of that office fil
involved in it. And what wemb:
emoluments, and how should #i¢
be determined? It wes argoed ©)
it was not n salaried offlce, thy
WES mere guess-work as to wk
wonld bring,
mined like any other fact Invol
the value of property, on the estifi}
tlon of competent witnessea. Bt
who shotld decide whether orr,}i"

d

n.

the estimate was weli taken? [vill
body but the Sopreme Couort of! 58
United Btates. beag
Cases having 2 fixed salay fe)
been submitted to the Cousl
which the Bupreme Court of [t
United Btates had decided thatas
peals could lie, and was it copf ¢
ent to say that cuses worth t
much by fees were barred n
Councel eclaimed that this (s
had done sll within its power 4!
in the case at bar; that whethds
&  supersedess i
proper thing remained withf/l
Court above, Relieving the mu
of this Court to be an error, cet,’
for respondent asked to be ail®
to appeal, filing & bond to po
the relator during the time theM}
ghould be determined by the hifci
Court, and that no action be =
by this Court.

By the Courl: Your
that yon have the right of af
independent of any action ofie
Court, or any refusal of this ¢!
to grent it? ]

Mr. Brown. Yes, sir. by

The Court: Does mnot tbat Et
this Court in the sole ]urlsdllf.
and authority of the matter#i?
stands at this time? oy

Mr, Brown: Ithink not. BRC
your Honors will bear with mel'®U
illustrate my position. The | %
8ays the Justice of the Peage 1l
appeal; but whether he perfects’!
appeal or not is". a guestion ¥
must alwaye be left to the g*
late Court, And when an ap ¢
is taken, the court below s atri:
of any jurladlction to enforel
own ordsr. I concede, of ool
that the Court wmight do it; L‘q
would be the order of a mzan, [ |
Judge. A

The Court: Then your argus?
is, that this Court has nothing #
to do with this case from the P
the judgment or decialon 1eas mit
Is it not the rfact that the orﬁ‘ﬂ_
the Judge rests entirely with LFif
court without reference to an)‘.‘j&
tion that may be made? 'f

Mr.Brown: Bo far as the;udgnﬁ
i3 concerned it rests with this Glj
but when s party has appealed £t
this Court, then he has put apl &
as be has a right to do, to the JFF|
digtion of ~ thls  Court, V:
that ending of the Jurlsdide]
ls an  ableolate right gives™
the snitor—a right to shut oftt
Juriadiction by a sirople noti
appeal or hy writ of
or other remedy of revd
Ourl round is not tol apg this
to ailow us to s , the sui
the judge whethpaxi'e:e sha!l appd
not; but we ask this Court to d¥ -
mine how much shail be deemd
upp:&opriate bond, and to scceptE:

end,

Judge McBride: Is not ofa
Court the Judge of its own jil
diction?

T
I

Mr, Brown; Yes, but not of




