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missionmissionersnerserbera vs gormangerman this last
was not a certain ealarbaiarsalariedled office but
the compensation wasway uncertain de
pending on the number of days
service beesee revised laws of idaho
p section 21

that the incumbent hashaa a proper-
ty in the office and its emoluments
laisnownow a legally ascertained fact
then is it susceptible of valuation in
money 2

and thiathib immediate and direct
question came before the united
bastes supreme court in 1822 in
the case of the columbia insurance
company vsva wheelwright et aljal 7

Wheat ons reports which was
a peremptory mandamus to admit
the defendantdefend anUnin error to the offices
of directors of the insurance com-
pany the court held that it hadbad
jurisdiction if the matter in contro-
versy was of sufficient value and
directed Jonesthe appellants coun-
sel to produce affidavits of valtaivalue
and he having failed to show uebby
affidavits that the matter in contro-
versy was of the valuewalue of one thous-
and dollars the writ of error waswaa
dismissed now what was in con-
troversytroversy it was the office of di-
rector in said company if he could
have shownbbown that the office was of
the value of one thousand dollars
his writ would not haveboenbeen dismis-
sed this casacase does decide that the
value otof the office could be shown
in the case of sparrow vs stronstronggs
3 wallace the supreme court
of the united states allowed affida-
vits to show the value of a meremore
possessory right to a mining claim
in nevada before the land had been
brought in market and before either
party had title thereto because it
was a species of proper recognizedty
by miners it is true the court said
it could not say that the appellant
had not a mexican claim but the
court did not put its decision on
that but on the value if thothe possess-
ory right under miners customs
the only diffiedifferenceroncerence between salaried
offices and fee offices is in thothe proof
of value feeeee offices are asaa much
property asaa salaried offices and as
much entitled to the protection of
the law and the courts where a
salary isia fixed by law that js decla-
ive

decis-
ive of itself of the value if no sal-
ary bobe fixed then thetho fees and
emoluments become a matter of
proof but the one hashaa a money
value as much as the other but may
not be worth as much hence the
proof must show its value or that it
Is over the requisite bumsum it is as
susceptible of proof however as
land or any other property A
tract of land situated in a populous
county or near a large city may be
moremona valuable than a tract of greater
fertility and more area situated iniaina
sparsely populated region and tthehe
supreme court might have jurisdic-
tion

c
of the one on account of itsis

proven value but not of the other
if in dispute so of offices the same
office is much more valuable in
some places than in others in all
such cases the value depends on the
proof

to baysay that a fee office has no
money value is to ignore the every
day observation of the courts
every court knows that the ollicesoffices
of clerk sheriffekeriff marshal etc have
a largelarge money value but what
that value is when in dispute
mustmusts like all other property in dis-
pute appear elthereither in the pleadings
or in the proof ininthisthis case it ap-
pearspe in the record and in the only
proof in the casebcasecabe the affidavit of
judge richards and both show its
value to exceed 1000 and about
this there Is no conflicting evidence

hence there is no escape from the
legal conclusion that this appellant
is entitled to have the bond tender-
ed approved to operate as a
deas
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continued the argument in favor of
mr richardyrichardsricBichardyhards he did notnoi wish to
argue this matter at any great
length he simply desired in addi-
tion to what had been saidsald by judge
Williawilliamsmey to cite several authora ties
he first of all referred to section
of the revised statutes of the
united states which designatedesignates3 the
amount to be involved ina a case
pepealablelabie to the supreme court of the
united states he also referred to
the CMcase of callin vs may in 2ndand
black page which went to
show that the allowance of an appeal
was always provisional and was not
binding on the court or the judge
who mademada the ardef it was the duty
df courts even infil a case of doubt
even although the judges might be
inclined to think that no appeal
would llesileslielle to grant an appeal and fix
a bond in order that the question
shall be decided by the higher tri
bunal this court in passing upon
this question did not decide whether

aror not an appeal would liehe it simply
granted the appeal provisionally
this same principle waawas laid down
in phillips practice page 49 and
counsel took it that there wassefwas buteuf
ficflolentinlontin this case to at least move
their honors whatever their im-
pressionspres might be to grant thisthia
appeal and to refrain from issuing a
writ to execute the judgment which
this court had pronounced so asaa not
to render of non effect perhaps the
final decision of the supreme court
of the united states the casocabo
itself was admitted on all hands to
be of public importance it had a
general and permanent interest
attached to it it involv-
ed a great many important
questions which had been dladiadiscussedumedat the bar before their honors in
the different cases which had been
brought with great deliberation and
with all the ability and learning
which the ablo bar of utah could
bring upon the subject their hon-
or knewfenew it was a case of great im-
portance and involved many deep
questions extending cvenetan to the
constitutional laws of congress and
to the powers which had been grant-
ed to the governor of this territory
A case of this kindhind therefore in-
volving soBO many questions was
really deserving to be consideredand passed upon by the highest
authority of the statesstata itseemed to him that whatever mightt
beba the impressions of this tribunal
it would grant thisthia appeal and re-
frain from issuing a writ which
might render the consideration of
the subject by the supreme court of
the united states of no value
counsel then proceeded to cite
authorities to show that the right of
mandamus was an important right
and by the higher court
mandamus waawas an action in which
many great rights might hebe deter-
mined in this case forfon instance
they were called upon to decide theright to an office and incidentally
consider and construe laws of con-
gress and many important and vari-
ous questions saen this proceeding by
mandamus butbat supbupsupposebe a casesuppose that the couratocourt belowelow should
by a proceeding in mandamus grant
a peremptory writ or order against
some public functionary say thetreasurer of a county or of a terri-tory compelling him to pay out a
large amount of money to the rela-
tor in some case and suppose
that there was an appeal taken from
that decdeedecisionlalon was it possible that
that decision in the first place was
not and if
could the court below issue its per

writ for the paying out of alargelargo amount of public funds whichmight nelver be recoverable andyet the decision of the court belowmight be reversed after it was too
late to do any good having sup-posed this case counsel asked itif the
same consideration would not apply
to this court in its relation to thesupreme court of the united states
because the supreme court of the
united states was the appelappellatelato
trltribunalbunalbunai the tribunal which ren-
dered the final adjudication conn
selsei cited several authorities to buseussus-
tain hlahib proposition all of whichwent to showsh that all such ques-
tions were cdaketawa finally determined
in thethi supsupremeree 0 court of the united
Statestates3

JUDGE BR HAharkness
endorsed the line of argument pur-
sued by the gentleman who hadprecededpreceded him and simply desired
now to state the conclusion he hadbad
arrived at the dimple question be-
fore the court was this would anappeal lie in any mandamusmanda mua case
it was not a question asaa to whether
it would lie in the specific case of
kimball vs richards but the ques-
tion wagwa is a mandamus case span
peapes were many cases
which sustained this position
and thoiho court being Vsatisfied orof

waswaa its duty to allow
thetUe appeal and leave it to thesupreme court of the united states
to decide whether there were any f

special circumstances in the casethat an appeal would not lieile theallowance afanof an appeal by this court
did not determine at all whether
this special cayacata was appeal ablaabia
that was a question for the supreme
court of the united states to de-
cide all this court had to do was
to inquire if there was a prima
facia case here if there was then
tha whole thing must bobe remittedto the higher tribunal which was
the proper court to decide as to the
value of the offles and everything
else pertaining to the question
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in hishla own behalf as res
eald hishib proposition in the cas

was that there was nothing upon
thothe record to show that the amount
involved in the suit was sufficient
to appeal it to the jurisdiction of thesupreme court of the united state
that if this cause were appealed
the appeal should be taken regard-
less of the action of thisthia court
claiming under thothe laws of the
territory that hohe was entitled to a
remittitur to the court below andarid
if appealed while the supreme court
would decide whether or not the
case was at the samebamo
time in resistingrestating the issue of the
procesaprocess of this court counsel for spap

must show to the satisfaction
of the court what the jurisdiction
of the supreme court of the united
states is the question in this ac-
tion wasvas the right to certain books
and papers appertaining to the pro-
bate judgeship of
forfonarthethothe time being heha would say
that the questiontion was not involved
in that transaction and ithac were
true there was no estimated value
shown eoleo that the court might
judge whether it waswat
and if the case were not appealabe
then they were entitled to thothe re
milt another point to which
mr kimball called the notice ortheofthe
court was that the compensation
of the probate judge was not flood
by stipulated salary the value of
the office dependdependedad upon the work
to be done in the future thereby
rendering it impossible to tell what
the office was worth
hohe heldheid that it was not a proper
casecage in which to introduce affidavits
setting forth the value of the office
to support which hohe cited

JUDGE J ER MCBRIDE

in behalf of mr kimbailKimbalialJ referred
the court to the judgment of thetho
court below which judgment had
been affirmed by this court the re-
sult of that judgment would be he
contended that mrMrKrichichardsards should
deliver over to mr kimball all the
books paperapapers and property pertain
ing to the office of probate judge of
weber county of course they proP ro
posed to proceed upon the idea thathatt
mrhir kimball was the probate judge
of that county by reason of that
judgment butnut what was there in
thatthad judgment that implied that the
office was worth anything take
the affidavit which had been pre-
sented by the other side and it
showed whatwhatwhal simply that the fees
and emoluments of ealdsald office
amounted to more than 1000 but
the judgment did not profess to pass
upon the question as to the right of
mr kimball to the office it simply
passed upon thothe questionquestlintn of the pos
session of certain records but in
order to show that the case came
within the meaning of the act of
congress and that there was the
right of appeal the other side must
show that the matter adjudicated
uronupon was worth 1000 this mr
mcbride contended they did not
attempt to show AsAA a matter of
tactfast the value of the office was not
capable of being estimated inas-
much as the fees and emoluments
were uncertainuncertonertAn the court would
not allow a man to lumplamp things to
gether and auses at what an office
was worth no probate judge
of this or any otherother county
could tell what the fees
othisof his office would be worth he
might as well attempt to assume
the damage income contingent case
or assume that the loss would be so
much if certain payments were not
made that were expected to be
made before a case could le ap-
pealed the compensation of the office
must be a fixed thing and it must
be 1000 counsel contended that
in this case there was no pecuniary
value involved that therethoro was
nothing involved but the right to

were ofno pecuniary value
papers

itit would
notnoi answer to say that the feesfoes and
emoluments of the office were more
than 1000 the fees and emolu-
ments to be derived from the office
referred to services to beba rendered in
the future which might never be
rendered thothe office might be
worth that sum and it might not
in this casecue it waswag mere guenguessguessworkwork
that would not do when a party
was permitted to come in and show
money value it must bobe property or
maney therefore upon these
grounds they contended there was
no pecuniary value involved in this
controversy the record did not
show that there was a dollar in-
volved except the right to certain
fees and emoluments counsel
asked that the court execute its own
judgment and grant thetho motion for
remittitur and referred in conclu-
sion to a recent decision in mon-
tana which it was contended hadbadh a
direct bearing on this case

artnurARTHUR BBOWNBROWN
saidbald his view of the case was that
thetho power to appeal did not rest with
the court from which the appeal
was taken that an act of congress
gave the right of appeal not to the
court but to the party conceiving
himself to beba injured and whether
he was right in conceiving himself
injured or not was for the court
above to determine the right of
appeal vested in the individual and
all that remained for the court be-
low to do in the prepremisesmires was to
determine as to what would be an
appropriate bond for thetho person ap-
pealing to give that in the teeth
and notice of appeal for the court
below to execute its judgment
would be a violation of justice and
those executing the judgment would
bo acting in their own wrong with-
out authority asaa though no jujudg-
ment

dg
had been given referring to

the argument of opposing counsel
who held that appeal would not lie
in this particular case of mandam-
us on the ground that the
amount or value of the office
involved was not shown to be a
thousand dollars or more hohe replied
that that was not a campecompetenttent ques-
tion for the lower court to decide
but for the supreme court of the
united states when that question
should be brought before it and he
repeated unhesitatingly that that
court and that court alone was
competent to decide that question
affidavits had been filed setting
forth that the value of the probate
judgeship otof weber county was
over one thousand dollars

by the court should it not ap-
pear that the sum in controversy is
a thousand dollars or more

answer Ignosir not necessarily
that would be a question for the
supreme court for instance he
baldbaid here was the affidavit of the
partyY with 29 others added to it
settingng forth that the value of thehe
office waswaa 1000 and counsel for
the other side produced amtaMiaffidavitlavit
to the same number claiming that
the office was only worth nine hun-
dred dollar that he saidBaid would
involve a question of fact to bobe de-
terminedtermined doyidy whom by your hon-
ors or by thetho higher court by the
higher court as that court alone
could determine the limit of I1itsta own
jurisdiction comparatively on the
same principle that the district
court could not limit the jurisdic-
tion of this court therefore
whether this office was worthaworth a
thousandthou sandnand dollars or not was soBO far
as this court was concerned imma-
terial all that counsel for respon-
dent asked by this wagwasl that this
court stay itshand until thetho higher
court determined that questionquestions
whether it be a question of law or
fact it was not remitted to them
it16 was a jurisdictional question be-
longing to the higher court alone
but while it tebelongedloDged to such court
alone and he never yet conceded
that this court had the right to
decide it or that its mandate
would be worth the paper it was
writ tenonon he could not agree with
the counsel on the other side as he
thought he could convince their
honors were they the supreme
court of the united states that
this was one of thothe cases in which
I1appeal would alejlielle because of the fact
that the amount in controversy was
over one thousand dollars they
argue thatthal there could not be any
questionof value onoa the proof of a
mere bond turned over by the clerk
of a courtycounty court that it was ap-
parent that the valuevaire waswaa not a
thousand dollars in taking this
ground they reversed the argument
made in their behalf a few weeks
ago it was argued there that there
was no question involved but the
question of turning over simply a
county clerks bond and that that

over naas
an office debeacofactoaco now thoythey aar-
gue

r
that we were an officer ddee

ficetoaco and it was a mere turn-
ing over of a county clerks bond
which does not enter into the ques-
tion as to who was probate judge
their honors could not have held
that we were probate judge and
some one elsoeiso has the right to that
bond if your honors have decided
that kimball is not the rightful pro-
bate judge and that RiceElcardsearda esthen
indeed there would bobe no money
value in discus slonsion but the otherothen sidebide
claim kimballkimbill is decided judge tobe
probate if soeo then there is a
money value viz that which the
judge of probate receives if the
court has decided kimball is judge
of probate we have thetha right of
appeal we have not asked that
the value of weber county be esti-
mated herehero this man richards
was to be the judge of weber coun-
ty and its estates but because of

did not as that thatthal should

be the estimate butcobut wadiddid asio
the money hatthat passed intop
hands for his own ueeuse shoulddirir
fair value test this was not aaasi8

in which another case might falsaz
aided from estoppel as in the caegceacee
a promissory note
but was a question of affett
involved iuin this issueisane it orpra

ang by this issue that the atttbt
was demanded it was I1

a case of ejectment from a buerbuen
piece of land the rent ofofiaukio
might not be worth moremorettaualeav
dollar a that case 10I it
would bobe the testteai of appealappeaaalac
value of rent or the value otor theethey
the judgment must bedfor therthe appp
entitled to possessionsionslon and theuthi
always was the value of the i t
indirectly a party sued forrfor tresi a
say a man walked onoa hhisIs grasgrassykbinghaming him really no injury butbatbutedclaimed to be injured to the amariami
of six cente he gets the j
and by that judgment the titi
his land would be established W
perhaps to him millions of dordora
it waswab directly within the sullsulk
cause it was directly within thethen
and ihotho value of thebe land
the oltelt on appeal counsel then
ed if it would be contended tbatAl
office had not been decided 4
understood when defeated looino
cagecase it wa decided his client waevaewak1

the probate judge of weber aeaoes
ty or vwaaas it he asked thatappp2z
other fellow should carry aram
bond ifftif it was decided that iiball was the judge of probate
the emoluments of that office i

involved in it and what wermwere
emolumentsemolumentag and how should iglloliol
be determined it was arguedargue dile

it was not a salaried office tbtbdabdadiadtod I
was mere guessworkguess work as to vt lleile I1

would bring it would be d K
mined allio any other factfilet iivolidllidi

deedek

the value of property on the esestevi M
tion of competent witnesswitnessesea E

who should decide whether or
the estimate was well taken K
body but the supreme court oakof I1 piftc

united states ac11
cases having a fixed salarysalay tagteget

been submitted to the iowahquitt 5

which thetho supreme court of0 otlis
united states had decided thatthai
pealspesla could lie and was it cort c
ententoto say that cases worth twite1

1

much by fees were barred apanaanina
counsel claimed that this aif t
had done all within its power Vtauraw
in thetha case at bar that whethaAhah
not a supersedeas was Is31

proper thing remained
court above believing the riun
of thisthib court to be an error corficordi 1

for respondent asked to be aldip
to appeal filing a bond to
the relator during the time thet
should be determined by the hlohio
court and that no action be att
by this court RM
by the court your

that you have the right of SMa
independent of any action ofopleeiee
court or any refusal of this CP

to gradtgrodt it 8 K
mr brown yes sirbir tw
the court does not that

this court in thetha sole jurlsjuris dilim
and authority of the matter fiad I1

stands at this time fm
mr brown I1 think not bedbcdyour honors will bear withwl th melmeime itact

illustrate my position the v-
asaysbaysay a the justice of the peace intheqa
appeal but whether he perfectperfecU
appeal or not leifleef a question P 11i
must always bobe left to the apail aa

late court and when an apall L
is taken the court below is
of any jurisdiction to enforce hrs
own order I1 concede of oolcoi
that the court might do it bellbeil
would be the order of a man ri afP
judge balli1

the court then your argufy
is that this court has nothing laeslael
to do with this case from the ttthe judgment or decision was fiatt
Is not the fact that the
tho judge rests entirely with tnthv

court without reference to arbyl1915

tion that may beba made jete
mcbrownMr Brown 80 far as the judges s

is concerned it rests with thisthib
but when a party has appealedannirufru
this court then he has put anak12

as hebe has a right to do to the bifjr
diction of this court fiF

that ending of the
is18 an absolute right givegivancnerk
thothe suitor a right to shut
jurisdiction by a simple notinotionatef
appeal or by writ otof th
or other remedy of rerev 3

our ground ignotis not to wkah thi aidltd

to allow us to appeal the suitsult 00
thothe judge whether we shall appel 40

netnot but we ask this court to dod az8
minemino how much shall beba deem I1
appropriate bond and to accept

elvokbond EN

judge mcbride Is not ei
Ccourtourt the judge of its 0ownwa ji
diction w

mrhr brown yes but not offoftof

J


