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Appeal from Third District Court.

Lowe,Chief Justice,delivered the
opinion of the Court.

The plaintiff sued the defendants
above named and three others for
the malicious destructien ef goods
and chattels, and verdiet and judg-
ment were rendered for plaintiff
against the above named defend-
ants, whoap

1. The ehallenge by the defend-
ants to the array of the petit jury
was properly overruled. For aught
that appears the list from which
they were drawn was constituted
in accordance with the law.

2. In the impanelling of the jury
Geo. W. Scott was challenged for
cause by the defendants, and the
challenge denied, which is assign-
ed for error. It appears, however,
that he was su uently cbal-
lenged peremptorily by the same

rty, and was not sworn as a juror.

hether, therefore, the challenge
was properly denied or not, as he
did not serve as a juror, the defend-
ant was not prejudiced by the
ru:ing, and the assignment of error
cannot be sustain (Mimms vs.
the State, Ohio State reports, 221.)

2. On the examination ef Orlan-
do Crowell, a jurer, he testified
upon his voir dire that he was not
the owner of taxable property at
that time; that he was the owner
of taxable property at the time of
makiog the jury list in the preced-
ing August, but had not paid taxes,
and did mot know that he was as-
sessed. The defendant chnllun’gad
for eause, which was denied. The
163d section of the Practice Act pro-
vides that challenges for cause may
be taken on the following grounds:

‘“1st. A want of any of the quali-
fications prescribed by statute to
render a n competent as a
juror,” By section 4th of the Aect
of January 21st, 1859, it is provided
that ‘“A person is not eligible to
serve, and therefore shall not serve

nn*any grand or petit jury unless * |

* he owns taxable property
and pays taxes in this Territory.”
The provision that a person shall
not serve as a Potil juror, unless he
is the owner of taxable property, is
express and cannot be ed.
The qualification must exist at the
time he is offered, and it does not
satisfy the statute that he had the
qualification when the jury list was
prepared, The necessity

ct of Congress of June 23, 1874.
That Aect does mot profess to pre-
scribe all the qualifieations of jurors

|

I don’t know anything about it
only what was spoken of on the
streets, and read about in the pa-
pers.

Q. Then the opinion you formed
is an oplnion based upon that ru-
mor? A. Yes, sin
Q. Do you say that that opinion
is an unqualified one? A. It is
qualified by what I have heard.

. Q. Have you any bias or preju-
dice for or against either of the
parties? A. No, sir.

Q. Is there anfthing to prevent
you from rendering an impartial
verdiet? No, sir.

Q. Have you any business rela-
tions with either of the parties?

any.

Q. You reside in town? A. Yes,
sir. _
Q. Did you in August, 18727 A.

Yes; sir. ;
Q. You think you could render
an impartial verdiect? A. I could

from the testimony.

Q. What did I understand you to
say in reply, in regard to an un-
qualified opinien? A. At the time

of this
nalification is not ebviated by the

when I heard of the ease I formed
an opinion; it was only based on
the rumors.

Passed by plaintiff.

Defendants.—I understood you,
Mr. Lowe, that at the time you
heard the rumors and had formed
an opinion? A. Yes, sir

Q. And at that time it was an
uil:qunliﬂed opinion? A. Yes,
sir.

Q. Then it would take evidence
to remove that opinion? A. Yes,
it would take evidence to remove

Q. How far did you live from the
place where it happened? A. I
lived in the Seventh Ward at the
time.

Q. I understand you formed the
unqualified opinion from the re-
ports? A. Yes, sir.

Q. You did not talk with any
Perﬂnn that . knew anything about
t? A. No, sir.

Q. Would not these reports bias
your mind still, unless it was re-
moved by testimony? A. It would.

Upon this examination the de-
fen t challenged for eause under
the sixth subdivision of the 163rd

|

challenge where the jurorhas form-

action. The challenge was denied
and the juror sworn in the cause.
We can see no reason for disallow-

in this Territory, but only pre-
scribes the qualifications of those
who shall be placed on the general
list frem which jurors are drawn.
It provides that the officers who

prepare the list shall “alternately | Y

select the name of a male citizen of
the United States who has resided
in the district for the period of six
meonths next preceding, and who
can read and write the English
language.” Jurors must therefore
have the qualifications thus indi-
cated, but they are not exclusive of
other qualifications. If the statute
were to be regarded as defining all
the requisite qualificationsof jurors,
it would result in allowing jurors to
serve whoare in consanguinity with
parties, who are debtor or creditor
to the parties,” or in relation of
guardian or ward, or had formed or
expressed opinions, or who had
been convicted of an infawous

crime—all of which are subjects of | PAT

chalienge by express territorial
statute. This cannot for amoment
be admitted to be the intent or
effect of the act. So far as the Act
of Congress prescribes a new quali-
fication, or so far as it covers and
embraces a qualification of the
same kind as any contained in the
territorial laws, it su
controls the latter., Thus it adds a
new qualification that the juror
must be able to read and write the
English language, and it authorizes
a jurer who bas been a resident of
six months, thus superseding the
twelve months qualification of the
territorial aect; but the subject of
ownership of taxable property is
not embraced in the Act, and no-
thing in the Aect is inconsistent
with the territorial law on that
subject, and the latter must be
held to be in forece. It results that
the Court erred in denying the
challenge of Mr. Crowell.

4. Mr. James Lowe wasalso cals

rsedes and |

ing this challenge. The juror says
emphatically that he has formed
an unqualified opinion, and though
in one answer he says he thinks he
could render an impartial verdict,
et in the conclusion of his exam-
ination he repeats that he had

that it would bias his mind unless
removed by testimony. To ajurer
whose mind is thus freighted with
definite opinions of the merits of
a case, the law justly interposes
the rigflt of a challenge

intends, and it is the

A. I guess not; I don’t kKnow of

edor expressed an unqualified opin-
ionor belief us to the merits of the

J.

——

An objection to the question was
sustained by the Codrt, which is
assigned for error. The fact sought
to be elicited, as implied by the
question, was immaterial to the
issue; and had it been material,
could only be proved by the pro-
duction of the record of conviction.
Doubtless, however, the question
was asked with a view to disparage
the witness and aflect her eredibil-
ity. A just and reasonable latitude
may be allowed in eress-examina-
tion of a witness with a view to as-
certain the measure of reliance to
be placed upon a witness’s testimo-
ny; but it is well settled that a wit-
ness is not bound to answer, nor a
court to eompel answer to an in-
uiry to disgrace a wituness unless
?l::e evidence is material to the issue
being tried. Lohman vs.the People,
1 Comstock, 879; G. W. Turnpike
Company vs. Loomis, 32 N. Y., 127.
The Court, in its discretion, may
permit disparaging questions to be
asked, but when they areirrelevant
to the issue it is not error to exclude
them. In Rex wvs. Piteher, 1 Carr
& Payne, 85, the English rule is
stated to be that ‘‘in practice the
asking of questions to degrade the
witness is regulated by the discre-
tion of the learned judge in each
particular case.” here was neo
error in excluding the questien.

6. William Hyde, one of the de-
fendants, being a witness, was ask-
ed by defendants’ counsel: *‘State
what motive you had, if any other
than to obey the writ, in deing the
act complained of in this case at
No. 41 Commercial street, when
you went to execute the writ now
in your hands.”  Also; “State
whether at that time you had any

these questions plaintiff objected,
and the Court sustained the objec-
tion. One of the issues of the case

The witness, as defendant, was
charged with maliciously and wan-
tonly destroying the goods of the
plaintiff. It was incumbent upon
the plaiutiff Lo prove, and the right
of the defendant to disprove, that
the acts were done maliciously,
Where the motive of a party is thus
in issue, he may testify to it bim-

self. If he should say his motives

section of the code,,which gives a \WEIE maliclous, it would properly

inure to the advantage of the plain-
tiff, and it is none the less compet-
ent for him to disclaim the malice.
Doubtless, a witness in thus speak-
ing of his own motives may state
as a fact that which no other wit

ness can directly and eategorically
mony is for the jury to determine.

This question has n directly so

| decided in New York ana Ohio.

McKown vs..Hunter, 30 N. Y., 625;
White w»s. Tuckery 16 O. State, 468,

formed an unqualified opinion, and | In the former case Hogeboom, J.,

giving the opinion of the Court of
Appeals, and speaking of several
cases previously decided embracing
the same principle, says: “These
cases go very far to establish the

The law |general principle that where the
parties’ right, | motive of a witness in performing

to have jurors who aie impartial |a particular act or making a parti-
and whose minds are not embar- | cular declaration becomes material

ed opinions of the case. Nor is it
material upon what his opiniens
are founded, whether upon rumor
or fact. It is the unbiased state of
mind that is requisite, so asto en-
able the juror with eandor and im-
tiality to decide upon the rights
of litigants submitted te his con-
gideration.

It is suggested that the defend-
ants did not make use of their per-
emptory challenges, and as they

dicial. If the doctrine thus stated
were to be regarded as correct, of
which we are not satisfied, still it
would not work a cure of the error;
for it appears that the defendants
exercised two peremptory challen-
ges and eould not therefore have
had but one left, while two incom-
petent jurors were sworn. Butb it
should be further observed that
while it appears that the defend-
ants used two peremptory challen-
ges, it does not affirmatively appear
that they did not use more, nor
that all their challenges were not

| credit te which

|

might have challenged thesejurors | D. T. McAllister, Wm. Hyde an
}Jeraimpturily and did not, the ob- | Charles Crow, have admitted by
ection

rassed with unqualified preconceiv- | issue in a cause, or reflects import-

ant light upen such issue, he may
himself be swern in regard to it,
nﬂtwithatandini the diminished

is testimony may
be entitled as coming from the
mouth of an interested witness.”
We are of the opinion that the
guestions were properand that they
should have been allowed.

7. It appears from the record that
the court charged the jury, “that
the defendants, Jeter Clinton, John

should be regarded as|fourteen of their answers in this
waived, and the error as not preju-|case that they destroyed the prop-

erty of the plaintiff, and in order
to escape liability therefor they
must show that their acts in des-
troying were lawful,”” and this is
designed for error. No such express
admission is found in any of the
answerg, Upon inspection of the
answer of Jeter Clinton we find
this denial: **He,this defendant,fur-
ther denies that he, this defendant,
on the 29th day of August, 1872, or
at any other time, at No. 17 Com-
mercial street, in Salt Lake City,
in said County and Territory, or at

any other place, wantonly or jmali- V8
exhausted. When error appears ciu{lsly of otherwise, destroyed or | P ap s SLINTON b

upon the record, {o avoid its effec’s | took and carried away the personal

ill-will against the plaintiff.’”’ To|

was the malice of the defendants. }

f

upon the theory that the matter
attempted to be set up by way of
justification and avoidance was in-
consistent with the denials, and
should be regarded Jas an admission
of the destruction of the property.
But this theory is untenable. If
inconsistent defenses are set up in
an answer, advantage of it must be
taken by motion or demurrer,
otherwise the defect is waived, and
at the ftrial the party may rely
upon both defenses. See Klink vs.
Cohen, 13 Cal. 623; and Uvidias vs.
Morrell, 25 Cal. 21, where this point
is directly ruled. Also Bell vs.
Brown, 22 (Cal. 671; and Stiles vs.
Comsteck, 9th Howard 48. The
instruction was erroneous.

8. The defendants asked this in-
struction—*‘The pleadings contain
no admission of the value of the
property in question, and there
can be no recovery in any event
beyond the amount of damages ac-
tually proved,” which instruction
was refused and the refusal is as-
signed for error. An examination
of the answers shews that the de-
nials of value were simply a denial
of the value alleged, $6,457, without
any words of denial as to any less
value, excepting that the value of
a diamond ring was specificall

ut in issue. Under rules of plead-
ng like Jour own it is held by the
supreme Court of California that a
denial of value, or of damage in the
precise amount alleged without
more, raises no issue. Houston vs,
F. &,C. C.T. R. Co., 45 Cal., 550;
Higgins wvs. Mortel, 18 Cal., 330;
Patterson vs. Ely, 19 Cal., 28, The

Co. was an action of tort in which
damages were alleged in eight
hundred dollars, and the defend-
ants denied in these words: ‘““They
deny that plaintiff has suffered
damages in the sum of eight hun-
dred dollars.” No proof of damages
was given, and the plaintiff had
judgment for $800. An appeal to
the Supreme Court said: ‘“No proof
of damages was required as no issue
was made on that point. A denial

that the plaintiff’ has suffered dam-
age in the exact sum claimed by
him is insufficient.”” There was no
error in refusing the instruction.

9. The instruection of the Court to
the effect that the warrant issued by
Clinton to McAllister was no justi-
fication for the destruction of the
property was correct. The suppos-
ed writ was void on its face. It di-
rected the destruction of property
which was not authorized by any
valid law or ordinance, The de-

deny, but the weight of the testi- |claration of magna charta incor-

porated as part of the fundamental

law of the land by the sixth article [P

of amendment to the Constitution,
that ‘““no person shall be deprived
of life, liberty or property without
due process of law,” was clearly
violated. Baying nothing of the
right under proper statutes and due
modes of adjudication to destroy
the immediate instruments and
devices of gambling, the pri-
vate household goods ef a erim-
inal eannot e deemed to
be affected by the crimes or mis-
conduct of their ewner, and erimin-
als as well as honest men are en-
titled to the protection of the law
in their rights of person and pro-
perty.

10. It is suggested that the de-
fendants cannot have been preiju-
diced by the errors referred to, and
therefore the verdict should not be
disturbed; but we do not know
and cannot ascertain from the rec-
ord that the errors are not prejudi-
cial, for the record nowhere shows:

that the evidence contained in the | P
d | statement was all the evidence in-

troduced in the trial. When error
intervenes it follows that there is
prejudice unless the contrary is aiso
shown from the record.

We have thus adverted to those
questions presented by the record
most likely to be of importance on
a re-trial of the cause; and for the
errors referred to the judgment is
reversed, the verdict set aside and
the cause remanded for trial de

novo.
Dissenting Opinioa,

In the Supreme Court of Utah Territory,
June Term, 1875.

case of Houston vs. T. & C. C. T. R. |

|
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CORA CONWAY,
al. Appellants. ;

Respondent
Appeal from Third District Court.

ion as he orany one would act upon in
the usual aflairs of life. People vs. Rey-
nolds 16 ,Cal. 123. "The other challenge
(the one to Crowell) may be good. Butif
we consider both of these challenges good,
yet the defendants waived all their objee-
tions to these jurymen by not trying to
get elear of them by peremptory challenge.
The Record does not show that appellants
had exhausted their perecmptory chal-
lenges and until thev do this they have no
right to complain. Graham & Waterman
on New Trials p. 463. Whitaker vs. Car-
ter, 4, Iredell 461. See also Fish vs. the
State, 6, No. 426. This is a civilaction and
a party may weive more than in a erimi-
nal case.

A third crror is sald to be the refusal of
the Court below to allow wiiness Hyde to
be asked In referencc to wlkether he had
any malice in destroying the property. I
can not sce that this refusal was improper.
Hyde had admitted that he had done the
acts complained of, then if such acts of
destruction be not lawful, the law conclu-
sively presumes malice. (1 Greenleaf on
Evidence §18 and §2¢ and notes.) This
being true, Hyde had no right te state that
he had no malice.

The other and last error referred to, is
that the first instruction given on behalf
of the respondent was wrong. That in-
stroction reads as follows:; *“That the de-
fendants Jeter Clinton, John D. T. McAl-
lister, William Hyde and Charles Crow,
bave admitted, by their answers in this
case, that they destroyed the property of
the plaintiff, and, in order to escape lia-
bility therefor, they must show that their
acts in destroying it were lawful.”

The defendaants all plead justification,
and, to sustain that plea, necessarily ad-
mit of the doing of the act complained
of. Some of the appellants elsewhere in
their answera deny the doing of the acts
complained of. Although some kind of
Justification might be pleaded and would

» | not be inconsistent with this denial, yet

this justification cannot stand in connee-
tion with this denial. One of them must
be false. This is a sworn answer and in
California it is sald in one case, that ‘*a
sworn answcer should be consistent in it-
self, and should not deny in one sentence
what it admits to be true in the next,”
and “the object of sworn pleadings is to
elicit the truth, and this object must be
entirely defeated if the same fact may be
denied and admitted in the same pleads
ing.”” Hensley vs. Tartar 14 Cal. B5O0R,
And in the case of Fremont v3- Seals (18
Cal. 438) it is held that where the admis-
sions in an answer negative its gencral
denials, the latter may be disregarded,
where the answer is verified. This wounld
be, to my mind, sufficient authority for
susfaining the court below upon this
point. But we can go further and say
that the answers (except Crow’s) ex-
pressly say that they did do the acts com-
plained of and say so in their pleas of
Justification, and he in effect says so, or
elee his plea of justification is worth'ess.
McAllister and Hyde say that they were
commanded by a writ to destroy the pro-
perty and that they executed the command
as they had a right and it was their duty:
to do. Jeter Clinton says that he issued
the writ “‘as it was his duty to do’’—to
abate sald housc—and ‘“‘that the wrongs
and injuries herein justificd are the same
wrongs and injuries complalned of by the
laintiff.”” These are in my mind express
admissions. Here then we flnd inconsis-
tent positions taken in the cause of de~
fence. Both positions taken by defend-
ants cannot be true, and a pleading should
always be taken most strongly against
the pleader. This is a long settled rule,
Upon the whole case, therefore,for the rea-
sons given above, 1 am unable to unite
with the majority of the court in revers-
ing the judgment of the court below.
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How It Happened.—J. M, Ferrin,
of Eden, Weber County, writes to
the Junctiont he details of a severe
accident which lately occurred to
his son in that locality. When de-
scending the canyon with a load of
lumber,by one of his horses spring-
ing forward the young man was
suddenly thrown down behind the

animal and in front of the single-
tree. The horses ran and he was
dragged under and both wheels
assed over the body. When freeq
from the wagon he got upon his
feet and immediately fell into the
creek, which was nearly dry, when
his younger brother, who accompa-
nied him, rushed to his assistance,
and the young man who was hurt
having become insensible, he took
what measures he could under the
circumstances, and he finally
showed signs of life. After he was
conveyed homas it was discovered
that the only bones broken weze
some of his ribs, and he is now in a
fair way for recovery.
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July 6th, by Elder W. Woodrufl, Mr. BEN-
JAMIN JUDSON, engineer of thisoffice, 10
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