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theme appealapical case erconway vs clin-ton et blal lleversedverseaseused

f Ccoraora conway
vaw

jeter clinton john D
T mcallister chas
crow and Wm Hyde

appeal fromthird district court
chierchief the

opinion of the court
the plaintiff sued the defendants

above named and three others for
the malicious destruction of goods
and chattels and verdict and judg-
ment were rendered for plaintiff
against the above named defend-
ants who appeal

1 the challenge by the defend-
ants to the arrayarmy of the petit jury
was properly overruled for aught
that appears the list from which
they were drawn was constituted
in accordance with the law

2 in the impanelling of the jurygeo W scott was challenged for
cause by the defendants and the
challenge denied which is assign-
ed for error it appears however
that he was subsequently chal-
lenged peremptorily by the same
party and was not sworn as a juror
whether therefore thothe challenge
was properly denied or not as hebe
did not serve as a juror the defend-
ant was not prejudiced by the
rurulinglaing and the assignment of error
cannot be sustained mimmsmimms vs
the state ohio state reports 9

3 on the examination efof orlan-
do crowell a juror hebe testified
upon his voir dire that he was not
the owner of taxable property at
that time that he was the owner
of taxable property at the time of
making the juryjuny list in the preced-
ing august but had taxes
and did not know that hohe was as-
sessed the defendant challenged
for cause which was denied the2

section of the practice act pro-
vides thalthat challenges for cause may
be taken on the following grounds

gisheistflat A want of any of the quali-
ficationsfications prescribed by statute to
render a person competent as a
juror by section ath of the act
of january 1859 it is provided
that A person is not eligible to
serve and therefore shall not serve
on any grand or petit jury unless

he owns taxable property
and pays taxes in this territory
the provision that a person shall
not serve as a petit juror unless he
is the owner of taxable property is
express and cannot be disregarded
the qualification must exist at the
time he is offered and it does not
satisfy the statute that he had the
qualification when the jury list was
prepared the necessity of akisthis
ququalification3 is not obviated by the
act of congress of june 23 1874
that act does notsot profess to pre-
scribe all the qualifications ofjurors
in this territory but only pre-
scribes the qualifications of those
who shall be placed on the general
list from which jurors are drawn
itift provides that the officers who
prepare the list shall alternately
select the name of a male citizen of
the united states who has resided
in the district for the period of six
months next preceding and who
can read and write the english
language jurors must therethereforefoiefore
have the qualifications thus indi-
cated but they are not exclusive of
other qualifications if the statute
were to be regarded as deninidefinidefiningng all
the requisite qualifications ofjurors
it would result in allowing jurors to
serve who are in consanguinity witwith
parties who are debtordebtondebtorton or creditor
to the parties or in relation of
guardian or ward or had formed or
expressed opinions or who had
been convicted of an infamous
crimecrimo all of which are subjects of
challenge by express territorial
statute this cannot for
be admitted to be the intent or
effect of the act sogo far as the act
of congress prescribes a new quali-
ficationfi or so far as it covers and
embraces a qualification of the
same kind as any contained in the
territorial laws it supersedes and
controls the latter thus it adds a
new qualification that the juror
must be able to read and write the
english language and it authorizes
a juror who has been a resident of
six months thus superseding tilethe
twelve months qualification ofif the
territorial act but the subject of
ownership of taxable property is
not embraced in the act and no-
thing in the act Is inconsistent
with the territorial law on that
subject and the latter must be
heldhold to be in force it results that
the court erred in denying the
challenge of mrhir crowell

4 mr james lowe waswd9 also calcat

led as5 a juroruror and being examined
as tto hishia qualifications testified as
follows

plaintiff do you know anything
about this case A I1 do I1 have
heard it spoken of

Q from what you have heard
have you formed or expressed an
unqualified opinion A I1 have

Q did you hear what purported
to be the facts A no I1 have not
I1 dont know anything about it
only what was spoken of on the
streets and read about in the pa-
pers

Q then the opinion you formed
is an opinion based upon that ru-
mor A yes sirair

Q do you say that that opinion
is an unqualified one A it is
qualified by what I1 have heard

Q have you any bias or preju-
dice for or against either of thetile
parties A no ainsir

Q Is there anything to prevent
you from rendering an impartial
verdict no sirair

Q have you any business rela-
tions with either of the partiesartiesartles
A I1 guess not I1 dont know of
any

Q you reside in town A yes
sirsinor

Q pidriddid you in august 1872 Ayes sirair
Q you think jouyou could render

an impartial verdict A I1 could
from the testimony

Q what did I1 understand you to
say in reply in regard to an un-
qualified opinionopinion A at the time
when I1 heard of the easecase I1 formed
an opinion it was only based on
the rumors

passed by plaintiff
defendants I1 understood you

mr lowe that at the time you
heard thetho rumors and had formed
an opinion A yes sirair

Q and at that time it waswaa an
unqualified opinion A yes
sir

Q then itift would take evidence
to remove that opinion A yes
it would take evidence to remove
it

Q how far did you live from the
place where it happened A I1
lived in the seventh ward at the
time

Q I1 understand you formed the
unqualified opinion from the re-
portspor ts A yes sirair

Q you did not talk with any
person that knew anything about
it A no sirair

Q woulawould not these reports bias
your mind still unless it was re-
moved by testimony A it would

upon this examination the de-
fendantfondant challenged for cause under
the sixth subdivision of the
section otof the code which gives a
challenge where the jurorjuror haslim tormform
edor expressed an unqualified
lonor beliefbellef asto the merits of the11 e
action the challenge was denied
and the juror sworn lain the cause
we can see no reason for disallow-
ing this challenge the juror says
emphatically that he has formed
an unqualified opinion and though
in one answer he says hohe thinks he
could render an impartial verdict
yet in the conclusion of his exam-
ination he repeats that he had
formed an unqualified opinion and
that it would bias his mind unless
removed by testimony to adjurer
whosewhoa mind is thus freighted with
definite opinions of the merits of
a case the law justly interposes
the right of a challenge the law
intends and it is the parties right
to have jurors who aie impartial
and whose minds are not embar-
rassed with unqualified preconceiv-
ed opinions of the case nor is it
material upon what his opinions
are founded whether uponudon rumortumor
or fact it is the unbiased state of
mind that is requisite so as to en-
able thetho juror with candor and im-
partiality to decide upon the rights
of litigants submitted to his con-
siderationaldaidaerationera tion

nishisis suggested that the defend-
ants did not makemaue use of their per-
emptory ehaebachallengeslenges and as they
might have challenged these jurors
peremptorily and did not the ob-
jection should be regarded0 as
waived and the error as not preju-
dicial if the doctrine thus stated
were to be regarded as correct of
which we nrcarc not satisfied still itift
would not work a cure of the error
for it appears that the defendants
exercised two peremptory challen-
ges and could not therefore have
had but one left while two incom-
petent jurors sworn but it
should bo further observed that
while itift appears that thetho defend-
ants used two peremptory challen-
gesges it does not affirmatively appear
that they did not use more nor
that all their challenges

1 were not
exhausted whenwhoa

1

error appears
upon thetho record to avoid its exeosexecseuecaeoa

resort cannot be had to prepresumesunia
tooh but can only be removed by
matter affirmatively shown by the
record we think the challenges
were erroneously demdefdeniedfled

5 the plaintiff being a witness
in her own behalf was asked on
cross examination this question

were you not convicted at this
time of keeping a heuse of prostitu-
tion on this of august 1872
Aan 0objection to the question was
sustained by the courtcouri which is
assigned for error the fact sought
to bebe elicited as implied by the
quequestion8 on was immaterial to tilethe
issuebissue and had it been material
could only be proved by the pro-
duction of the record of conviction
doubtless however the question
was asked with a view to disparage
the witness and affect lierher credibil-
ity ajustA just and reasonable latitude
may be allowed in cresseror s examina
tion of a witness with a view to as-
certain the measure of reliance to
be placed upon a witnesses testimo-
ny but it is well settled that a wit-
ness is not bound to answer nor a
court to compel answer to an in-
quiry to disgrace a witness unlesstzettethe evidence is material to the issue
being tried lohmanlohmanvs thetho people
1 comstock G W turnpike
company vs loomis 32 N Y
the court in its discretion may
permit disparaging questions to be
asked but when they are irrelevant
to the issue it is not error to exclude
them in rexbex vs Plpitcherfehericher 1 carr

payne 85 the english rule is
stated to be that in practice the
asking of questions to degrade the
witness is regulated by the discdiscre-
tion

re
of the learned judge in each

particular case there was no
error in excluding the questionquestien

6 william hyde one of thetho de-
fendantsfendants being a witness was ask-
ed by defendants counsel state
what motive you hadbad if any other
than to obey the writ in doing the
act complained of in this casocase at
no 41 commercial street when
you went to execute the writ now
in your hands alsopalsoaiso state
whether at that time you had any
ill will against the plaintiff to
these questions plaintiff objected
and the court sustained the objec-
tion one of the issues of the case
was the malice of thewe defendants
the witness as defendant was
charged with maliciously and wan-
tonly destroying the goods of the
plaintiff it was incumbent upon
the plaintiff to prove and the righttight
of the defendant to disprove that
the acts were done maliciously
where the motive of a party is thus
in issue he may testify to it him-
self if he should say his motives

i were malicious it would properly
inurelaure to the advantage of the plain-
tiffI1 and it is none the lessleaa compet-
ent for him to disclaim thethe malice
doubtless a witness in thus speak
ing of his own motives may state
as a fact that which no other wit
ness can directly and categorically
deny but the weight of the testi-
mony is for the jury to determine
this questquestionlonion has been directly so
decided in new york and ohio
mckown 30 N Y
white vs Tucker 16 0 state
in the former caecafe hogeboom J
giving the opinion of the court of
appeals and speaking of several
cases previously decided embracing
the same principle says these
cases go very far to establish the
general principle that where the
motive of a witness in performing
a particular act or making a parti-
cular declaration becomes material
issue in a cause or reflects import-
ant light such issue hee may
himself be sworn in regard to it
notwithstanding the diminisheddiminished
credit to which hishia testimony may
be entitled as coming from the
mouth of an interested witness 11

wowe are of the opinion that the
questions were prproperoperandand that they
should havehaye been allowed

7 it appears from the record that
the court charged the jury that
the defendants jeter clinton john
D T mcallister wm hyde and
charles crow have admitted by
fourteen of their answers in this
case that thethothoy destroyed the prop-
erty of the plaintiff andeind in order
to escape liabilityliability they
must show that ttheirtheinir acts in des-
troying were lawful and this is
designed for error no such express
admission is found in any of the
answers upon inspection of the
answer of jeter clinton we find
this denial lethisHeHet thishii
therthyr denies that he this defendant
on the day of anaugustu t 1872 or
at any other time at giono 17 com-
mercial street in salt lake oltycity
in said county and territory or at
any other place wantonly or mallmailmali-
ciously or otherwise destroyed or
took and carried away thetho personal

goods of the plaintiff described in
the complaint or any part there-
of similar language iaIs used in
denying that he employed or assist-
ed the otherjiller defendants to do the
acts complained of this denial is
full and explicit and surely puts in
issue the avermentsaverments of the com-
plaint to which they were directed
it is probable however that tithe0
instruction was asked and given
upon the theory that the matter
attempted to bobe set up by way of
justification and avoidance was in-
consistent with the denials and
should be regardeddedasas an admission
of the destruction of the property
but this theory is untenable if
inconsistent defenses are set up in
an answer advantage of it must be
taken by motion or demurrer
otherwise the defect is waived and
ati the trial the party may rely
upon both defenses seebee klink vs
cohen 13 cal and vs
morrell 25 cal 21 where this point
iais directly ruled aisoalso bell vs
brown 222 cal and stiles vs
comstock ath howard 48 the
instruction was erroneous

8 the defendants asked this in-
structionstruction the pleadings contain
no admission of thetile value of the
property in question and there
can bobe no recovery in any event
beyond the amount of damages ac-
tually proved which instruction
was refused and the refusal is as-
signed for error an examination
of the answers shows that the de-
nials of value were simply a denial
of the value alleged without
any words of denial as to any less
value excepting that the value of
a diamond ring was specifically
put in issue under rules of plead-
ing ligeourlikeilke our own it is held by the
supreme court of california that a
denial of value or of damage in the
precise amount alleged without
more0re raises no issue houston vs
F C C T IL co 45 cal
higgins vs mortel 18 cal
patterson vs ely 19 cal 28 the
cascasea of houston vs T C C T BR
co was an action of tort in which
damages were alleged 1inn egeightf
hundred dollars and the defend-
ants denied in these words thethey
deny that plaintplaintifflift hashaa suffered
damages in the sum of eight hun-
dred dollars no proof of damages
was given and the plaintiff had
judgment for an appeal to
the supreme court said no proof
of damages was required as no issue
was made on that point A denial
that the plaintiff has summeredsuffered dam-
age in tilethe exact sum claimed by
him is insufficient 11 there was no
errorerron in refusing the instruction

9 the instruction of the court to
the effect that the warranwarrant issued by
clinton to mcallister was no justi-
ficationfi for the destruction of the
property was correct the asuppos-
ed

os
writ was void on its face UPit di-

rected the destruction of property
which was not authorized by any
valid law or ordinance the de-
clarationcl of magna charta incor-
porated as part of thetho fundamental
law of the land by the sixth article
of amendment to the constitution
that no ppersonerson shall be deprived
of life liberty or property without
duedud process of aselawair was clearly
violated saying nothing of the
right under proper statutes and due
modes of adjudication to destroy
thel immediate instruments and
devices of gambling the pri-
vate household goods of a crim-
inal cannot be deemed to
be affected by the crimes or mis-
conduct of their owner and crimin-
als as well as honest men are en-
titled to the protection of the law
in their rights of person and pro-
perty

10 it is suggested that the de-
fendantsfendants cannot have been preju-
diced by the errors referred to and
therefore the verdict should not be
disturbed but we do not know
and cannot ascertain from the rec-
ord that the errors are not prejudi-
cial for the record nowhere shows
that the evidence contained in the
statement was all the evidence in-
troducedtrod in the trial when error
intervenes it follows that there isis
prejudice unless the contrary is also
shown from the record

we have thus adverted to those
questions presented by the record
most likely to be of importance on
a retrialre trial of the cause and for the
errors referred to the judgment is
reverreversedsedi the verdict set asidoand
the cause remanded for trial de
novo I1

dissenting ioufou

in the supreme court of atadifrah Territerritorytoty
junejuno term 1875
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Bdoremanboreman justice delivered the follow-
ing opinion dissenting from a majmaimajoritycrity of
the court

in the opinion just read it is held f hat
the court below committed four enors
for which its judgment should be reversed

two of the errors have reference to
thaithalchallengeslenges to jurymenjuryman crowell and lowe
the challenge of lowe was not in my
opinion good and thetha court committed
no error in overruling it the juryman
had no definitedefinite opinionn andaudaud not 8buchsuchuch opin-
ion as hebe or any one would act upon in
the usual sifllefaIrsaffairs of life people vs rey-
nolds ag calcai thetho other chalenchallengec
the onoone to crowell maybemay be good batiabut if

we consider both of these chalewchallenges good
yet the defendants waived all their objec-
tions to these jurymenjuryman by not trying to
getact clear of them by peremptory challenge
Tho Record does not show thatthai appellants
had exhausted their peremptory chal-
lenges and until chev do this they have no
right to complain grahamgrahamm waterman
on new trials p whitakervs car-
ter 4 iredelledelledcil see also fish vs the
statstate 6 no 42G this Is a civil action and
a party may waive more than in a crimi-
nal ccasccase

A third error is said to bobe the refusal of
the court below to allow witness alyde to
be asked in reference to whether he had
any malice in destroying the property I1
cannotcan not secsee that this refusal was improper
hyde had admitted that he had done the
acts complained of then if such acts of
destruction be not lawful the law conclu-
sively presumespre malice 1I1 greenleaf on
evidence ils18 and 21 and notes this
being true hyde had no righthight to state that
he had no malice

the other and last error referred to Is
that the first instruction given on behalf
of the restonrespondentdent was wrong that in-
structionst reads as follows that the de-
fendantsfend ants jeter clinton john D T mcal-
lister william hyde aandnd charles crow
hayehava admitted by their answers in this
case that they destroyed the property of
the plaintiff and in order to escape lia-
bility they must show that their
acts in destroying it were lawful

the defendants allill plead justification
and to sustain that plea necessarily ad-
mit of the doing of the act complaincomplainereI
of some of the appellants elsewhere in
their answers deny the doing of the acts
complained of although some kind ofor
justification might be pleaded and would
not be inconsistent wath this denial yet
this justification cannot stand in connec-
tion with this denial oneono of them must
be falsefaise thesisthis Is a sworn answer and in
californiait Is said in one case that a
sworn answer should be consistent in it-
self and should not deny in one sentence
what it admits to be true in the next
and the object of sworn pleadings is to
elicit the truth audand this object must bobe
entirely defeated if the samebame fact may bobe
denied and admitted in the same plead
ing 11 hensley vs tartar 14 cal 50
andad in the case of fremont ve seals 18
cal it Is held thit where the admis-
sions in an answer its general
denials the latter may bobe disregarded
where the answer is verified this would
be to my mind suMbumsufficientclent authority for
sustaining thothe court below upon this
point but we can go further and say
that thothe answers except crows ex
pressly sayeay that they did do the actsaels com-
plained of and say so in their pleas otat
justification and he in effect says so or
else hishia plea otof Is worthless
mcallisterMcAll istenlster andaud hyde say that they were
commanded by a writ to destroy the pro
perty and that they executed the command
as they had a right and it was their duty
to do jeter clinton says that he issued
thetile writ as it was his duty to do to
abate said house and that the wrongs
and injuries herein Jusjustillia are the samesamo
wrongs and injuries complained of by thoplaintplaintiffifflff 11 these are in my mind express
admissions nerohero then we find incon sis
tent positions taken in the cause of dcac
fenfence both positions taken by defend
antsnuts cannot be true and ait pleading should
always be taken most strongly against
the pleader this is a long settled rulerulesupon the whole case therefore for the rea-
sons givengiren above I1 am unable to uniteunits
with the majority of the court in reveresrevers
ing the judgment of the court below

hownow it happened J Mf Ferrferreiiiiiill
of eden weber county writes to
the junctions he details of a severe
accident which lately occurred to
his son in that locality when de
seesc endinganding thetho canyon with a load of
lumberrylumberby one of his horses springsprings4

ing forward the young man was
suddenly thrown down behind the
animal and in frontfront of the dinglo
treotree the horses ran and he waswa
dragged under and both wheels
paspassedikoverover the body when freetfreed
from the wagon liehe got upon his
feet and immediately fell into tatho
creek which was nearly dry when
his younger brother who accompa-
nied him rushed to his assiassistancestanco
and the young man who was hurt
having become insensible heh took
what measures hohe could under the
circumstances and hohe finally
showed signs of life after holie waswaa
conveyed honiohomo it waswash discodiscovered
that the only bones broken wooawro
some of hishia ribs and bohe isnow in a
fair way for lecoverecoveryry
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