
AMUSK3IKNTS.KEENING NEWS. The Instruction was that it coulduKivnu wj tor jury in me evidence ailthe fact to show and illustratem. diUy and nightly habit of livingaid conduct with and towards the

"hall" and through a few interveningseta of cdnnectea houses.
Uut mark the loose cohabitation

the.wtme house.
But wfc r willing to suppose the par

fusal of this specific instruction had
the eflevt to deprive iiiinof that i.em'tlt.
Other part of the iusti tu iicni lui l i.'ie
effect substantially to reverse Uie pro-
position, and the iteneral conces--iio:- i

that the law presumes ir.tiwceiioe was a
leal platitude "uii.liiiK brass or a AFTER THE FIRE.

papular definition to cohabits Heart
every male in tho . country has been
guilty every day since the act was
passed. .

, It is a role ot conatraction (that
where the words of a statute are eae-r- al

It is the duty of the court to so In-
terpret and apply them feat the statute
shall not lead to unjust or absurd

K'rby 1 Wall 4St-- 7
Alvord vs. Lent 23 Mich 271-- 2. Therecan be no doubt that the law was in-
tended to be solely prospective. It is
equally clear that it applies only to
males old enough to come within
moral and legal regulation in respectto- - intercourse with the other sex.

oc- -
cur by language or bv conduct.

There was no coutfuct after the pas- -
sage of this Jaw, but that of living in '

the same house and eati-js- ; at the same
Uble.

Dili the Court intend to leave it to
the Jury to ay whether, these facts
amounted to aholdiui out? I can not
belive it. Cohabitation in' the luil
sexual sense is not of itself A holding
out of the woman cohabited with as a '

wife. This is manifest from the au-
thorities which have been rend. !So, of
course, there could not bu such a hold-
ing one iu the more equivocal facts of
Iivin.ir i:l the same house iu nou-soxna- .1

relations and eating at the same.table.
It may be said that these women were
the defendant's wives. That is true;but they became such a ldwjr time'Be- -
fore this Edmunds Act was passed.That iinarria:4e llxcd a status of the
parties which continued uatil after tne
uassaje of that act. DM the Court '

below intend that the Jury should Infer
that the contixuianuu of 'that --relation,because the defendant had taken no
effectual step to divorce himself, was a
continuing holding out of these women
us his wives? If this was the luten-ilo- u

or effect of the instruction tt was
clearly erroneous, tor it would make
t he aot ex post facto as to thin case. No
act doue before the passage of the act
can be made by that act the basis of a
criminal uharge.

Nor can subsequent legislation make
a prior act conduce to a conviction, for
It would then alter the situation of the
defendant to his disadvantage:Krimr vs. Missouri, 107 U.S., Ml,

L'. t. vs. Hall, 2 Wash., 8(56.
It is probable that the Court intend-

ed the jury to understand that 11 a
polygamist lives in the same house
with two of his wives, and takes turn
in eating at their tables as stated in
the instructions, that shall be deemed
cohablution, without regard to
whether their relations were sexual
or not. Not that such facts should go
to the Jury as evidence of a sexual

but tli-- ; presumption that
it is so is so violent that the Court will
declare the conclusion as a matter. of
law! That makes the previous rair-rlas- e,

for which therj was hj puulsh-uifc- ut

In the case of this defendant,
Conduce to his conviction for au of-
ten ) subsequently created and which
was uot an offense at ail when the mar-- ';
ria-,- was contracted.

Ttve Court did not express this view,
but if, WiW'left to the Jury to infer It.
Ha.-- I the Court tuteuded to advance that'
doctrine to the Jury, or that they should
act upon it, why were thev not told j

to inquire wacther upon th a evidence j

the delendaut at some time had mar
ried these worueai as piural wives? Why
were they not Informed that if so, in
the absence of proof that the relation
had beu dissolved, the law would pre-na-

Its continuance, aad It tti-- j tie- -
ieudaut lived in the same house and j

aU' at the same table, he was guilty? '
I have treated the charge to tho Jury 'as equivalent to thisas directing

Ttleiu to convict the defendant If these
wonieu were his piural wives and the
Urst two facts stated In the Instiue- -
ttoaa were fou ud.

If ths prior "inarrlavs were treated
only a an evidentiary tact aurt tendingto make It more probible that the de- - I

fendant stsmiios In saeti exiattua rela-
tions would maintain sexual relations
aud did maintain soca rexarjoos as
would amount to cohsbiuttoa.thccaaa
mUrlit be different. The offeiwe thev ,

would consist of acts) since the pas-
sage of the law, aud they would be
open to trial, not oa appearances, but
actual facts, But when the prior mar-
riage under the name of holding out
the women as wives or otherwise la
made an Ingredient of the offense, mj
UmfejooMso. two otbar Innocent acta.

tm. , f r n.JmZm ifutt. mm n T

'-
-'.

-- J - . .
There were no acts, as l nave before

aald, tending to show a. holding out o
these women as wives siuce the statute
was pass?d.There was uo holding out by language.
The proof discloses none. There is
evidence by ('tara C. Cannou and Geo.
M. t'anuou that at some time the de-
fendant said Amajida was his wife.
Hut no witness testified that the de-
lendaut ever spoke of Clara C. Cannon
as such. She testllh?d that shu had
been bis wife, that he married her ten
years ago.

There has-bee- no holding out as to
her since this law uassed none during
'the period of time tueutioned In the
indictment.

If the defendant had openly and re-

peatedly aiuioanced that these women
were his plural wives, he would only
have stated what the Supreme Court
of tno United States have decided is
his actual sta-t- from the mere tact of
his marry'ins tnern, and not havingtaken any effectual step to dissolve !

The relation. The continuance of that
atatus is declared by that Court to be
no offense.

There was no proof whatever of any
holding out either by language or by
couduct, and tne court was requested ;

w . t. tin. j ury . .
Nee lw aud 2U r. m.

The Court was auked to Instruct the I

Jury to acquit it they snonid nnd that j

tne ueienuant uau uo neiii out viar
( ;. Cannou as a wife since the enact
meat of theKdinuuds bill. Kventhls
wa refused

20 Reouest.' This indicates that the Court Intend-
ed that this ingredient ot tho offense
might be committed before the offense
waa created, or else that the defendant
waa not to be acquitted though the jury
negatived the facta on tha finding of
which the instructions made convic-
tion to depend. There was no such
word as fail on the "late ot the pros-
ecution.

The Supreme Court of the United
States has ruled on the effect ot con-

tinuing the polygamous status.
Murphy vs. Ramsey, 14 U. S., 14.

The Court aay : "He can only cease to
be such when he has finally and folly
dissolved In some effective manner,
which we are not culled on to point
out, the very relation of husband to
several wives which constitute the for
bidden status he has previously as
aumed. Cohablution is only one of
many Incidents of the marriage rela- - !

Hon. - rhe statute
makes an express dlsHnctlon between j
biaamlsts aud polyeamists on the one
hand, and those who cohabit - with
more than one woman on the other;
whereas, if cohabitation with several
wives was essential to the description
of those who are btpiinlsts or polyga-mist- s,

these words In-- the statute wonld
be superfluous and.unnecessary,"

s ''Coutinulm: to live in that
state afterwards is not an offense, but !

cohabitation witii more than one
woman is. 15ut aa uuo inav oe llv- -
iuc la a bitramoua or polvzanr.ona
state without cohabitation with more I

than one woman, he is in that sense a
bliramlst or a polyKaurist,and yet guilty i

ot no criminal offense.
These extracts show that cohablta-- ,

tlon with more than one woman and I

the existence of the relation of "hus-
band to several wives," U very clearly
distinguished in ttte law. The status
once assumed continues, and lt con-
tinuance Is no offeLse. A holding out
ot such wives which Is a mere ac-

knowledgment ot the relation and
identifying the parties, Is as innocent
as the fact Itself. It --continuing id a
polygamous state Is uo offense, it caa
be none for the parties to mention that
status and who are- - concerned . lu It.
Buctiau admission or announcement
does uot add to orchauge that status,
or convert It into cohabitation.
' Hence, we say the Court corn nil ted a

.double error 1 cnargeu we jury so to 1
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JUDGE SUTHKBIiAXD'S
AEGUMRNT.

We surrender our editorial spac to
Uy,and jflso necessarily leave oat some

Interesting news items, to find space
i-- r tno able argument ot Judxe
tnitherland in the case of A
;uunon on appeal before (Die

Siipreme Court oi the Territory. It
vill be found well worthy of perusal,
I ii the lauguaage of one of the legal
liiiutlemen' wao liateaMi to Uf delivery,
"It does' nQt leave the Court from
vuilch the appeal Is taken a lecto stand
II pod." The decision of the Supreme

ourt in this case Is awaited WtU in-

terest.

TIIK CANNON AND MCSSEU
CASES.

TH AROUXKXT BBFOKK THE
8UPRKMB COCBT.

The appeal on the motions for new
trials In the cases of President A. si.

miuon and Elder A. M. Masser, came
nil lor hearing before the Territorial
S.i pre me Court this moraine Chief
Justice Zane presiding, Aasoctalafctfraaw
tices Powers and Boremau preeeaw
The defendants were also ui cottrt.

District Attorney Dickson objeoietfc
to tho hearing of the MusSer cae. ba-vtiu- de

one or two points had been
raided therein that were sat iuvolved
la the Cannon case, and he was a tip re-pa- red

to proceed with- the argumentuntil next week. - .

Mr. Brown said thai the particular
point referred to we- - Mr. Varlan's
argument, and due notice had been
given to tho District Attorney.; The
flense had done everything In reason

to have all prepared In tlins, and ob-
jected to the continuance as a great
iuju-Stlce- .

Ttie District Attorney instated on
haviug rive days' notice: he was also
very anxious to have Mr. Varlan pres-
ent at the time of hearing.

Mr. Brown then said he must insist
0:1 having the case set for Saturday,but .Mr. Dickson stated that ha could
not be present on that day, and

to a suggestion of Judge Kirk-patric- x,

that until Thursday, the lit
last., be allowed the prosecution, to,
nle a brief in reply, if they so detailed

Judge Sutherland asked thai there
uo restriction as to the Une oi tm-nie- ut,

and that he be allayed, th& whojaof the rooming session,.
Mr. Dickson said tUa kv that ease be

would desire to uso tojs aitarooon, a
his family war gal n east In the morn-tns- r,

and he desired, to accompany them
to Oden, l(iiU. arrangement was ac-
cordingly mado,nd Judge Sutherland
delivered hJa argument as follows :

"
I.

Zte iiulictrnent is had for the rtasou that
it does not state a case, includirw all the
element of the offense defined in ffathird section 0 tlu, K'dmuucit act.
We Invoke thexulo, which la settledhovrtriii all rrnt m camu .e

ment; tnnst allege all te, facta necs--
to ttU iat tm 1 a b Isary every of the sat- -

ucory or common aw uennitlou of theoffense sought to be charred, yAm. Cr. L. Sees. SWi, 2aS
1 iilsh. on Cr. lr., Seca, 3.tL Z

JIT, 621.

1 Arch. Cr. PI and pt., ua pte.SUte vs. McKenzi 42 !i,Koster vs. Psopl'., 8 liiQU,43i. '
Kader vs. lole, IJftitU 23.Calmer vs. People. 4frid"4J7.
iVoci vi. peoplQ.o3 X, Y ill. .

People vs. Allea, r JenIo. T.
Brown v. Cwnruionwoalthft AIsjs..

65. t
The rule la elementary, and it would

be a waste of Umuj to collect the case
which atHrm.l.

The section of the statute on whlctt
th Uidlctment is founded prorides,
'Xhai If any nwle. pemni in a Territory.hereafter cohabit:

TKith more than one woman, he shall
he deoraed xullty of a misdemaauor."
The ladlcttoenr states that the "Grand
Jurors . find aikl
present that Angut M. Camnon -

ou the ilrnt day of Junj,
A. D. ISS-i- , and on divers other days,
unci continuously between the said
ilMt day of June, A. D. ISSJ, aud tht
first day of February, A. D. 13i5', at tut
county of Salt Lake aud Territory ui
Utah, did unlawfully cohabit .w&h
more thau one woman,
Amanda Cannon. and CWa C.
Mason, sometimes known, as CJaa. C.
Cannou, against the form ot tie at&tuto
oi the said United States In, such. cm
niide aud provided.. "

Under the head first ataed w rely
ou two de facts ot the lnrifctroin.t,,

l. It fails to allege or- - ahpsv- - th.t the
defendant Is a "rnale frm.'

The rule of pleading Just adverted to
requires that the tuaictment should
allege that the idefendant Is "a male
person," for in no other way could the
statutory offense be fully stated.

Where the offense consists of , an act
done by a person of a particular des-

cription, the indictment must allege
that the defendant is a person of that
description.

feople vs. Allen, 6 Denk,79, '
Kx parte Hedley.31 Cal., 106. '

Commonwealth vs. Ltbby, 11 Met.,
W

King vs. John, 8 M. and US.
2 Tlie indictment does .Hot allege

that the defendant pot forth any pre-
tense of marital relation to tha woamn
therein mentioned.

The third section denounce fcU co-
habitation of a male person with, more
than one woman. To coatta 1 to a
cohabitation with tneni. lender a. daim
of marriage, the court, must, interpo-
late words which the lawmaker has not
inserted. This court hfl held, that It
U not competent ao to interpret and
change a statute.

Lozan City va. BuoIk Uuh, Ml,
). -

Leonl ts. Taylor Mlch
Tynan vs. Walker, 85 Cl., a, .

But the prosecution advocate thw
restrictive coostructlonn4 the charge
of the court to-- the jury - apparently
adopted the aiuna view, for otherwise
holding oat the women s wive
would have been immaterial.

While we controvert theeonetruc-tio- n

cooteuded for Oy the prosecution,
aud lnUt that the section applies to
all males who cohabit with a plarallty
of women, we contend that the Indiet-rue- nt

is uot framwl on that reading of
tne etatute, which the court below
seemed to adopt. It la fatally, defective
If tht e utrjctloa U the correct one.
It does not state a ease with-l- a

section three If ii refera only
to matrimouial cohablution.

It must contain ailegaUous of fact
filling every particular, In the descrip-
tion of tbsi offansa as defined by con-

struction of the statute.
Bite vs. SUte, SI Ind.,
Schmidt vs. SUte, 7S Id.,

' Commonwealth vs. Slack, l rick.,
Commonwealth vs. Bean, 11 Onab.,

Commonwealth v. Stout, 7 B.
Mon., 249.

The Mary Ann, 8 Waeat., 8.
This Indictment should have aliened

that tne defendant cohabited with the
womea a mrt. . . .

11. .

below erred in th rOJ Of
,tSence Ik deUUi as
wllM U "instruction to tfu jury.
The Indictment Is founded on the rd-

stloaof the Edmunds Act. - UaUer It
ibiUtlon by a male with
re than one woman U an pXTeoe.

Tne words ol the autaUjire very
and require constractlottAThl-- .nral from the first rtUdlng, Ac- -

hrdlne to the letter of thAtatate, it
Tpurportsto sj&f tirtf to

CohablUn? at the time the fc:Ctased,
not even, tor that reaftokin its

I ar ? iri.itlve act. On'elemen- -
?aVv MiccipTe. to be suca4t must not

. Li. orthe SrStent. but
look wholly to the future.

.nnii l icaiw w ww- cohabit is properly tBtarpratea m

of puberty, but old
WTtS oV Swbi. of criminal In- -

might be held within thasUtuLe
yfP?f.ny-i- th hn mother and sister,

liVk. iTin h.. a fotare

STtlonln successive period lu lawful
Siatrlmony with two wooipn would be

letter of tho statute.. Ftuxth.
jlUUhe court applies th;iatitudlnary

women with whoiafleri chafed"wlth
cohabiting. . - - j , yJ.

.1" x1-11- ! ainrms, precisiry,that the defendant is au adult utale
person, and thatw-durin- a the uerlod"
mentioned in the iudicnisui he;. co-
habited with thoe women, The'ver-dl- ct

attlrms thd law. and the fat; tlie
law as the Court has eflued it.and-the- '
fact as they find it from the evidence,
which the Court p rm them to hear.
If the Court has erred Ta dctinbig the
law, the Jory haw been led wroujj to
afiinu ho law involved in the aiHrin
ativ oi tho in.sue. If the Court has
ewed la the retection of evidence, the
jury have aftlrnied tiio fact loyoireiLia
formatiou which t was the duty of the
prosocutiou to offer, tho duty of the
Court to submit to the iury, and,thadefendant's right to have them con-s- it

ler.
T& error of the Court or. htrtar--'

consisted in the rejection ot evidence
necessary to uch lull intacnaatlott. to
the Jury aud lu the inhtrctg-tioa-s alveu
them for the law of the casA. The lattermust ehere considered with referenco
to what the learned Jjortge said and
what he refused, on. eiaost, to sav.

I. It was neither alleged in the In-
dictment, nor 'Uaftda tlie, subject of,
inquiry on tha trial, nor submitted to.
the Jury to flaA. that the defendant was
a male-peraM-

The "Couft expressly refuses! to in-
struct the-Jury- , that the ingredients. of
tho ogenae included, aoion other
thlivsj, that tha person charged be a
uthvpersou.

Trans, p. 21, &th request. .
J. The court refuel to allow 'bv

Tftvol full Information to the jury..manor was oireroa pertinent in it-
self to tho iSHue. arid ou
atlon of Clara C. Cannon. It was verv
material, for it tended, to show .what
were the defendant's practical relations
to the worn on uainva. and during the.
Ssriod of time mentioned In the

It tended to snow, first: an intention
not to violate lata sUtute. Secoud,that the defeaJant did uot live with
those won.eu tot the intimacy of hus
band aua wife; that he did aot occupyuor viit their private rooms, nor have
seaui luurcouxse w;ta them

Admit, if you please, that tue.se facts j

a uot ausoiutelv .decisive;: tbev are
Vdrtloeut to the inquiry whether there
waaeobabiution under a rule that co-
habitation is the dwelling together In
tiM Intimacy usual between husband
as wtte, conceded to Incrrtdc In fact
oa by neecsaary presumption, the op
PdTtuaity and.. iaKi of sexual Inter-C04TH- e.

It caxinot plaualbjy le ques-
tioned that 1 1 was proper to sliuw that
lu the sleeping apartments of each uf
thu women were children, stmt mumtm of
thenu of auxtlt age, who habitually
lodged thi;re with the women named,
precluutn any opportunity of wrlvato
Literccexrse between them and the de--
ieuclaut. That he did uot visit their';
apartneats, nor occupy or Irequent
any other with fthem for such inter-
course; that lu fact he had no such in-
tercourse.

In snort we insist that ou those facts
it would appear there was neither the
form nor the substance of cohablution.
The facts rejected would show his In-

nocence, or at least, and that is enoag--
for our purpose tended to show it.

The matter offered to be provedshowed an actual separation from
theeo women, except In particulars o
living aud conduct, which, are. whollv
tanucent, and would be lu line witn
correct deportment, oi host or guestla a hows will latltea,Itaa inUmaey idea thatbet weehaa f
band aal wlfo la Iaqutri Aw. antt Bl
the gist of the Inquiry, would not such
tacts naturally lnrtneuc" tho Jodgiuaut.
would they not have some weight and
be entitled to soma weight? Those
lact would enlighten the understand-
ing as to the verv elements of cohabi
tation. The first inquiry that would!
occur iodine .impartial investigatorwould ite how they daliy-an- nigh tlr
conducted towards each otlter. Did
They sleep together? Did taey private-
ly occupy any room habitually:' Did.
they have sexual iiitimaeyr It told in
answer to such question that he never
nought or had access to the prl-- J
vaie rooms 01 tne lemaies; - mat
he neither had opportunity, uor
intercourse ;.that be htvlno such intsr--jcourse, and that in all bis: actual and'J
appareut conduct- to war I them m;

was done, which-woul- not be
consistent with the strictest proprietyand the utmost oersonal Indifference.
would not such information help him
to decide whether ho was living like a
iuisoauo with them 1

This Information was all withheld
and withheld on the ' express . 11 roil nd
that it was irrelevant,inriaterUtl atvX in-- A

com felent.
It the Jury had been Instructed that

they could not convict uuless theyfound from the evidence that the de- -
feaduat cohaolted with these women
as a husband cohabits with his wife, j

the absenco of such deUlls would in
cline a fair Jury to acquit: Therefora
I call attention to the instructions.

3. The Court erred In not giving tba
proper Instructions.

Tn Court did not define the wont
cohabit at all. The Jury were not

that the leal aubitance of tho
charge was that 'the ddfehdahL-aad- '
lived with these women iu the? inti-
macy usual between husband arxl wife,'
and that It davolved' on the Jary to
find on the evidence, whether
that charted was true.- - Moreover, the
court refused to Instruct- - tbo Jur-td- at

the .Indictment was fonnded oo the
third section ot the Kdinnndfk Ait.
Trans, p 5W, I Request. The court re-
fused to charge that that section wa
applicable to Utah, orprovlded that If
any male person bre sluee Marc'i 1J J, '

lias cohabited with more thau
one woman be shall' be deemerf gjility
of a ndftdenieanor. 3d, Request :.

The ctjurt rernset to instruct the
Jury according to the 4th, .1th, 8th, 7th,
8th and 9th requests, all of whlcti con-- :
tain a correct exposition, of "cohabit",
and the statute. - .

These Instructloui were rfused.and
no other equivalent instructions were- -

given. This is error. Brief p 12.
The learned Jndge sUtes correctly

the charge conUlned in the indictment,out the Jury's attention was ot once
diverted from that charge without any
explanation ot it by a positive direc-
tion to convict on three things belnic
found to be true on the evidence.
Trans. p 19.

There Is no reference to the sUtu
no explanation of the elements of um
offense, no analysis of the testtaronyto point out to the Jury what port u
ot the evidence Was addressed to acti
part of the charge. 1 JlUh. la.Cr. lr13978. , W

The Court not only omitted atuS re-

fused to Instruct that to tcohabi t was
to live with the women cwi the terms
that s husband lives with his wr, but
expressly informed them that the prin-
cipal paru ot what Is concedf id to be
in this law, cohabiUtlon, weru uanec-asaar- y.

The Jury .were ..(lir'scted to
convict if they found froui the evidence
that "he lived la - theame house and
ate at their respective Uole oi e-th- lrd

of his time or thereabout, and that tu
held them out to the Tiorkl by hia
language or his conductor by, both,
as bis wives." '

Let ine discuss tha ' epustltueata of.
the offense aathaa ntafal : "

First, The Court refers to the defen-
dant aa a male byiaalag "the mascuUna
proooan. The nuUUi, age and sex-wer- e

ass urn eU. uxtf r Is apparent to;
this court except aa, uisclOsed by; tha
record,. 1 "; - j

' i

The evld ncSDfUcuiaUy shows both.5
the agt and aex, but the subject, wa
not submivteu to-th- e Jury. The learned
Judge ileclUert the age and sex' him
self, r ! I

Second.' Aa to his living In the same
house:, it tbjere is auv dlffereaceoe- -
t ween oue house and another as to tho'
applicability Of that brancn of tho
chargex.it was ignored .in what waa
said to the Jury. fThe Court must 4

have rvirarded anvi such difference
as imxtutterial in the deliberation of tho:
Jury --l'he dimensions ot the inous
are not stated nut the relative posl- -
tions if room were; ex plains by tne (
testlinlmy. The Court determined th;
Importance oi 'tnat-ui.icripno- j.u
learneil Judge must have' regarded

- the
nvidenfa a9 addressed to the bench
and not to the t Jury -- box This .we .
double house. Kach of these women
were mothers. One had lour children,
the other nineThey had separate
suits of apartments anal tnalauioed
Independent and dlstlncchousetaottls
There were doofs'for. Interior coni-munlcat- lon

between these sets of rap
artmeitts. If the Court tneanc to may,
should, the Jury Hud that the defendant
lived ia this house where these moth- -'

er. aUo lived, then." all matters ;

bi actual difference between that
heuse and any other were disposed of.
In the Judges mind 1, and tha effect ot
living In the same house waa the affect-o- f

living la such a&ioas as he.Judging
of the tacts, found, this house to be.
To that extent be trenched on the
functions ofjthetury bw'the language
was irenerai. ' now wouiu it oe u. tne
ame roof covered a row of

a dozen or - wore houses divided
by solid t; Interior wall. The
defendant ? occnpvtng ?one:, at one
end of the row, and the women two at
the otherf end,- - would, they be living
lathe same house? . Yes,' nnless the
law make a difference on account ' of
the disparity of distance across a

tien llealij tds same family.:, That was
iia after the tirst detinltion
Jiof cohabttation. . It is uo more tlau

Jiviug Jn'compttny. If no other fact is
insisted npoti to Wing ute parties into
jiearer relatloa.feis not necessary to
Cohabitation ujider tliatderlnitUia that
they should get so near each other as
to live Ui tlifc amc house it would be
enough that they live In the same citv,or In the same country. ,!

I.ivip ,ih the same honse Is not a
eliminating fact. Tho.se who cohabit
in the e of thisjtotitte. mar be ex
pected to live lu the same house, but

Lall wao -- iive- th- - the mum house
'do uot Other facta
make all the difference between
those who, living in the same house,
cohabit, aud thosonvho do not cohabit
thouKh,residing lis tha same .domicile.
Ldvjpsin the same kouae has uo eixuitl-can- ce

whateverto show cohabitation ;
tne proof must go further; it must
appear that the defendant not onlylived in the same bouse, but lived
with the ' women in the Inti-
macy of husband and wife. lie
might live in the same house, under
supposabiectrcaoasunces, a'uo not
even be acqoalnted with other who
also Hived jrtwro , AcqualnUnce aad
residenctj under ttfa same too! are at
most but living in the same family.Third He eaU at their respectivetables one third of tha time or there-abauts- r--

SfThere Is nothing Immoral or scandal-
ous in that. Thero is no complaintthat he did not behave well at the
table. It lacertain that it Is uot a sexual
Interview. Husbands aud wives eat
together, , so do others. Eating to-

gether does not even prove good fel-
lowship. Itisanoirtraifuct UTespectto cooabiUtiou.

Klimiuating - frow his Intercourse
with the women named the Intimacy
of itu&haud and. Wife, conilnlBg him-
self to the course ot conduct apecltled
ln-ta- Uefentiant's-iafte- r of proof, be
had a right to occupy the south-ea- st

room on the necoud floor, and take the
whole ot hb. meals alternately with

.tlmu.!-wnie- u and their families, if ho
chose to do so. Could not another
man Uo those acts without being
cdirrrcAble with unlawful enhabiution?
("oiud not another mau do toei acu
aciiMatevenlti susoected of any inti
macy, sexual,or etuerwise, with the
women!; Xbe. Vastaacos ar'tloo-iiumer- -

ous tn all decent society to leave any
queatiou. for discussion; '

tne ueieuuant naa a rigutto oe mere,
lie Lad duties to, perform. Ttre evi-
dence shows tha; thctio were the de-
fendant's . families. Tbejr wefe

oia him for nouie and
tiupport. He married. Amauda Cannon
prior to tStU. She had borne hi in nine
chliffrin aud they lived with her in a

this house. -- lie married Clararrtof over tea years ago. She
ha.t borae hint thrae children, only one
ot waosa wa. ttviagr dartn the time
meutioued la th laUJCtmeat, She had
an older daughter by a fonuer husbaod,
and two orphan children not bw ovi,and these four children coutitutet her
family residing iu thla bouse.

These wives had been married ac-

cording to- - the., prevalent, practice
among the Mormons." These1 fami-
lies and the defendant !were "Mor-
mons." . .

These children were legitimated by
the Edmuuds law, and legitimated of
course as the children of tuelr parentv.
The defendant wa trader a moral If
not a legal obligation to support the
children and the luotheca. lie had a
rutht to hold au r Intercourse with then
afeortttf, cobetbUaMoa wrU t,benMtkers.raera la mmOMmtLUamr t aaooanoii.
la social appsoaca to plaxai wtwst. If
the 'defemiaot did-- not ohabiB wltst
thom ho U not guilty of any qffense.

1 have, said he had a ftkbt t be there.
Jle had a right to carry the necessaries
of life to th jse whom lie was bound or
or permitted to support. Lie had a
rlc ht to ba with nU chiaireu aud t co
operate with the motbtfi-- s in their home
nurture and training. He bad a righttu confer with the soothers a Ire-tjuon- tlv

a he pleased. He had a rightto mainuln pleasant social relations
wl'li thesej mother. They may rwfoiee
toifetber over whatecr U good In
their offspring, ait tliey may pray and
weep toirethe rover such as go astray.
These acts are uo.. Ingredients of

;

(,'oufrrens ta!.sumd toliave krtown
t&e peculiar situation lu this Territory,
and the Court lso'must take Judicial
uottcoot theaaino situation; that

here for forty years
by the" snffMraiRce of the government.
The fruit of this social and domestic
system uSer aisoleinn subject, not only
for the . auteimau, but the ma'ls-trat- ot

Tb children. ' many thousands in
num'jer, Lave had their reproach taken
awf.y--tn- ey a'ro made legitimate but
tnUr mothers have no statm In theaaw
t'2Xtpc that they are mothers ot legiti
mate caildreu. y'vhvrj have acceptedtheir conJugal.Mtate according totiudr
laith. aud that .must content thorn
before the law as it does In tjielr
church.

This law puu no restraint on the
performance of friendly offices to them
by tho fathers of their children, nor on
the free discharge of parenUi duties;
iu puU no eaioarpo on the cultivation
of pleasant and famlllat relations be-

twoeu children and both parenU. it
thows no Intention to - separate the
parent In their ministrations to their
chlklroat nor iu enjoyment of the so-

ciety of these children during the years
6 their growth.for obvious reasons there Us a su-

preme necessity that ths parents be at
liberty to co-a- ct in their support and
training. . . r t -

With the. zeal to ttforc this law
there must be som practical aud hu-
mane consideration of the future wel-
fare of those affected by tfc'.-T- he act Is
remedial as jvella penal, ft there is
steru 2 determination In one aspect
thero la tender coaimleeratlon la an-
other; If one, hand carries a scourge,
in tttw other there is a healing balm.
"This law is not Intended to extin-
guish iiaivntal and filial Affection. Nor
can It be overlooked that there is a
lond between the parenu which no
law can wholly sever. While it must
cease to be a marital bond. It Is a tie
which will survive cohablution ; It will
be an InrporUnt factor in the perform-
ance of ensuing obligations, public and
private.'
7 The duties that parties to plural
marriages owe to their children, and to
each other, and the existence of com'
raon interest and hopes ta their off-

spring will JastUy and furnish a war-
rant fur, such familiar intercourse as
is properly ' incident to the per- -

of aucb duties and socialermance gfenerally,
Beyond the sphere of their useful ac-

tivities there Is another to them as well
as to others, of enjoyment. Alter their
work la done and in the Intervals of
their common work they may pause in
each others company. The govern --

ineut will not dlcUto what they shall
Ijsay to each other, nor assume to regu- -
late.tueir emotions.

It restralos them from beating each'
other, and it will not suffer thent to
cohabit: .' '

To make the presence of the defend-
ant la the hablUtion of his legitimate
children and theliv moCher, and ' his

them th their meals at regulartolnlug, without other Intimacy, not evi-
dence onlv as tending to show a sexual
cohablution,' but the offense Itself, to
be declared by the court, as a matter,
of law. Li to err la the (expbsloo ftf
the statotei It i a coaciustou whldi
makes mere probatlveifacu the baslif It
an lrrebutUblo presumption of 'guilt,

The C'ourt wonld thus abridge the
right 6f iiraocent intercourse, aad
hamper the performance ot daties
which it ought to be Inferred that aha
iroVernment Is Wlllkur that all narenU.
even fin suah anapam&loiis poalttui,1
, bee 13, 17 and 18 Requests, Trans.

p.p. 23 and 24. ,.r : o
. Ttie Court refused In the language of
the 13th; Request or otherwise to say to
thaiury that:,

? "This law does not command poly ga-mo- us

fathers to abandon their children,nor to breakoff all coinmnnicattou with'
their mothers - 9uch fathers are. at
liberty and under thee strongest redral
obligation to support both. ' He may
hold any friendly and faqr1! iar relations,-othe-r

toan sexaal.'.natucally lneldeat to
the proper discharge of such duties."

. The continuance of the polygamous!
Status' with these wives was evidently
considered by the Jury under the chargeas alio wrtnc that the defendant u One of
he wicked .accord ingto this act, and,

therefore, that his laudable conduct lu
fulfilling his duties to his families had
a.baneful ttavori on the hard principlethat" even-'Th- e plovghbmj ot the
wicked.ls an abomination." f' Fourth lloldlng out these women as
skives. j '

It Is not very clear what Idea was In-
tended to be conveyed to the Jury by the
few words spoken on this subject,This feature of- - the' chance waa not
.elaborated, ,The Singh remark made
was vague, un tne tesuuony the juryeonld inakA ranch or UtLlfe of le. It wu

fatill more vague, to the defence In view
or reiusais to cnarge. xne "uotuingotH was required to be found, how-
ever; from, the evidence, iq --addition to
the'otner two facu whch -- were men-
tioned a necessary touonviction. This
required holding out waa. euppi-.eto- ry

fact needed to interpret nod give
' criminal significance to the . others.

tinkling eviuoal,' c )iivr in :io a
whatever. i'hi.t 1: :i ppan nt
from what has on tin-

point of holding women
as wives. ln-ti-- : l.f 1 svsu ptin '

a cesatiiui l

forbade, th:; iilir;' r.N ot i.v v'v-effe- cl
j

famous ft!itu3 was :. . ;.! ;:i to
raise a yresun:ptio: thai 'ii' lelelK::i;it
continues to reeotU''.e aud tn'at l!:e
women practically -. v. : 'i':!:- -

appears bv the ri !i:.-a- l o: t '1 -- !:h
quet. Though tl.j uiairU twOU

place years ueiore i.u- - a.j.at;,! of i:i;s
act, held to lne ne ettei't ol a
holding out ot the oau.u a ivesai-terwar- ds

so as to lr one ot t he three
facts on which a coin ictiou was dirt-.t-cd- .

No other hoiOin out alter li..
raw-passe- was neces-arj- -.

This could ouly be true in t'.n
the presumption stated in the

15th reouest.
Thejast half .ol ti;. lath reiiut ii

based on the same sound .iloctrliie tni-bodie- d

iu the 15th lrquest. Tin- - : --

lusal of it shows the intrnilon to de-

prive thejiiefcndant ot aii beiielit fnmi
the legal presumption of iauocencu.
Tho Court thus icfusedji to say tiiat,"All his social with the
mothers of uch estabdin--
prior to the passant- - ot said act, not
.shown to include alt the partk-nlir- s of
cohabitation as the Court h is detlned !

It, shoulil be conslden-- by ! l irv
with tho legal presumption of inu,)-cenc- e,

and the failure to eststMisii stu' i

cohabitation entitle.-- the defendant ;

acquittal."In the charge tivi ii, t!,e f'.nirt di-

rected tho Jurv tn '.Hivtrl on tlndiii'A
cerUlu facts. Thejiirv were :;ot, iiu.v-eve- r,

directed to acquit if those f!u :s
were not lound. in effect, the Couil
refused so lo charge. Th..' refusal d
the foregoing request has ti: l signifi-
cance; so has the retasal ot the twen-
tieth reques:.

The general efTect oi the :M.tru('ilo!is
given, and the refusals, was that th.;
law generatlt presumes l;i!io-en'.-- un-
til guilt is proved, i'lit one ,vl'.o was s
polysamlst at the pissa;,'e d lhi law
Will not brt presumed to Uisco'Ulnii'-cohctbltat.i.j-

then und thereby nmJi-unlawful- .

I6t& Keqtiest, Trans., tfi.
His conduct afterwards will M.i

looked upon with Kiasplclou. It
Qe Kt.t, nt.ar euouli to his pilig.tiuuswJve8 jor practical cohabitation, ihsi
u enough, the law wilt presume it. To
appear to cohabit Is not Minpiy

for the Jury to weigh ; it is in law
cohabitation, whether it is true iu fact
or not.

Is this reversal of presumption cor-
rect? Can it be Justified oil the sus-
picion that if appearances are submit-
ted to a Jury tliey mav be explained
away and acqnltal follow?

District Attorney Dickson nia.le h'n
argument this afternoon, taking as a
baso that the "habit a;id repute" ot
man luge was sufficient, h?; t no pro'd
of actual living together w:s
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t TKaXClSCO, 11 --- To.astona.
Ariaona, apeelaJ: This aorniuit JoBn
kllSl,...--"5"' 7. ".'r,., 1 J. I'atten who arrive J
to-d- ay from lsshcims, ri thi.t
Apaches killed four soldiers beJotuib
to.Capt. Lowden's conmiaud, on Tues-
day last, in Goadaloupe Caiiou. A
Mexican named Oehoa was Uliled last
nlffht by another baud of Apaches, sis
miles south of Bisbel.Ia the W hetstone
mountains. '

Republican M'enventfost.

Sprivgiiei.I). Ohio. 11. remib- - I:

llcan state couveution wa (Ailed to
order at 10 o clocii. Delegations of
counties of Htatt) all full .and over four (

thouaud pei Hon packed in the wlit- -
wa!u Couuultt(;3 were appoi itted t
and the convention took ree- - until
after dinner.

F OKEI ii X.
tircvr TRA.-Arfan- c iih-aT'irr- s.

. Tfae Cbalcrn MprfMtlnjf.
w Madrid, 11. The rholera In Soain
Is spreading, and an inr;r'ae iu the
number of eases l. now iiaiiv reported.!
caualng great alarm anions the people.'
casesreported Hiuce the last (previousreturns of yesterday.The Castile announces l i cases in the
province ot Murcia, and there are ;

cases resembling cholera. This mini
ber Includes 28 cases In the city of
Murcia.

A Canfei-e- Willi lhe Qnea.
London,' 11. 0.3) p. in. Nearly

every hour briuirs fresii rumors cou-cerni- ng

the ministerial question. Th
latest of thewe rumors Is that the Mar-
quis of llartlngton. Secretary of hcate
for War, will be ask ail by thw Queen ti
reconstruct tha Liberal ministry, Clad --

stone to retire. - Nothing' reliable,
however, has transpired to --oay up to
this hour. -

Latkr. The Quoen h& made an ap-
pointment to coaler with Gladstone on
the p.reafeivt crisis in British political
affairs. The conference will take
place oext Thursday at Balmoral cas-tl- o.

The Queen has arranired to return
to vVindsor Castle on tho 2Uth instant.
TIm ta4ler of f Uo Airr ol ASxUtn.

latan.
Sx- - pkTEKBuro, ll.-T- he' Xotosti

confirms Its statement that the Ameer
Gj Afghanistan is dead. It says rumors
are nig received. . . continually. . , both. .
irom Caucasus ana tne aiu&u ironner
of the assassination ot the Ameer. The
Jiovosti adds that the people of Af-

ghanistan ar ia a. state of (treat
excitement. Ituojors oflthe death of the
Amyer haviuir reached thcrn.thcy were
'toll wed by tnother rumor that Ayoub
Khan, former a roe ?r, now in rersia,
will take the d1scj of tlie murdered
a ,- -r thn.nirii tha uiachinattous ot
Russia.

JH The Union 1'aclflc nave attached
new rallwuy signal to their teles rapln
building at Chey eude, and are subctl-- i

tutlnjf tbe name for all stationary siw

nalsaloiifc the line of their road. The
signals are worked Inside the building,
and show the white a&d red color. It
Is so corstructed that should it by
carelesMiesB or accident i;et reset, It
will always show red, the dauber sltr-na- l,

which, calls tha engineer to halt
for Instructions.

rue uaen orass oaca has uecidea
to Join with the flromen in their excur-
sion which wlll left vc Oitdea tor Logaa
on the 22nd of thla month.. It is also
expected thai tha shooting clubs o
Oxden aod Salt Lake will attend. There

bs two dances on consecutive
nights I u tha tacue Valley capital,
Numerous games will be provide.! and
lota of fan is expected The committee
will meet In Ogden next Monday to per-
fect their arrangements.
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TWO NIGHTS ONLY!
'

.
'

JlfOJVjDjt I" & TUJ2SIAY.
. ' JUNE Wth 4 10th.

) 17 V A

UU1 JIYu. .
THOMPSON

.

. f

JTArii,0911 lift Whitcomba

ii
UMCLE JOSHI'
Supported by MU om Qri&ttaf

Company

SECURE YOUR 8EJLT3. --fcai

fieterred Seats for Sale at Bos Offloai,
Uaoal Theatre rates.
Doors open at 8 o'elock; Vrtr Aitibaaeomtnenctt at 8 :.1o

. t;i Mi;' lM !'. in INFORM
Ii u .i l li e mil'lic generallr.

tm l l.or Kloro wrl l.' p c on Sidurday
i.ion.'HK, l 'l!i ii. !., ;n ll io Ih rnl.l I U llilllln.

iu Mock v. o.--t el t!u- - l(.i'i-e- t ntloiml
bauU, v. lu'i-- will l.o f,iml .) Ktock of

; :iil.u('U il- - - .uul l'onui U. vv liloh Will l8
.!.,f.o.l ...n

hww. aiess ot cost.
Alr,i oho liundied l(.it t lo (iven Away,

Any l;uly llint u .il die tioglile to rail,
an ui one j;r.itij. a
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By Thy Merits Thou
Art Known!

DR. HENLEY'S nci.ERT, 3 !i K t
AND IRON

Qim cnrin.j ltd reputation tlnourfU it
purltj ot the compound and the Clf.ut
of which this tonic Is POSSCS400
Merit lias paved the wav for It tb'.g
every household of California, whern
people have been few urdid with k"a.J
results by Its use. The people of Hll
Lake City, i; la!;-- , au.t ad)ofn?Ti? Tern-to- i

led, will find

DR. HENLEY'S CELERY, BEEr

km IRON

v!n.Ot treat vuluo as a Tonic and
The"ai3lstinco It glv. s to Vex NttX'
and Poor Blodd,u wed as
KldaiTs. caui:ol be o jualed

ottS' For sale bv all l
ajBtl Lkuur at Owe V a bwtl,e'

"Mi- tan smu! k "tthtn. C --a-

butU.

J)r.FOflTE,Sanior,
(rf ii I h:k'ji Avenue, Nw York,

cauilons t? patU XOT Ut

Ultb au .njlov or Communl,(
ta.n HjlliU
without mnklcij l is liiilfj1.

IrXloTK Of Mi'.V tei-ii-
. iun u..

apecialltt. ai lTr Lake Cityvita A mtnms cim- - into

tyllUl wl ..f ihrt Known l'w' lri
Ory, ll .av ni x k.h y ;cma .m

ahectovy busiuj-s)- , vnoi' ami
l l.ii;,i. ' I l U'l, MUl till.' !OJI. .VUKAM

WaKV.a. fur iii'vi iu.it 1 nitium"ir m
Saw oitMi uMo Mii-vyo- vr vdj i .ti
cv tlieir .iSl-1:- it!-- , .t ut llitr re U' otni--r

ooiio,-- i in .Now Vi'ik bv i'io niinte o

ibe uutl.or. f ".McI chI Cominoii SuuMa."
etc , find h : w . mm,, l r K. 1! hi)TK; JR ,

Od lr. ISCHK T I I MOfi. Ilie iteuUluO
Hi. hn,fA. Ji .v '.i realtor ujivayo em
uloy die IuKim). K. it . iu Ue' ..ntUng &lj.. . . . i. .. i ....... i. ....... .....
tikUia llM!OJlM- - Il liWWM uwv

only nt hci.ie r. v.hd.'-.o- r !.n pubtn.-atiun- l

l,(v't ben ojr.icUmJ, 'lid i.aiuo cf In
iOOIK. Jr. Uri'St- - r .:e Kill htf laktU
hercarter. in vi'iw oi '.'--i ra; '.uut n- -

fereoii lirt to prontEriiirtplcu. fAthcrV
'l lictu ileii-i:ii- fiiiiru.1 uu l iiu:
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It is no less maniiest that Congresshad no intention to restrict tha privi-
lege of a man who has lost hU w:fo to
marry andxohablt again.The word cohabit also needs on

a restrictive construction.Webster and other lexicographers sub-
stantially agree in two djetfcdtlons :
"1 to dwell with, to Inhafett or residein company, or lu tho same ploe or
country. 2 To dwell or live- - togetheras husband and U,U If the Courtwere to adopt the first aa evincing theintention of Couzre9a it wonld Ua?l to
the most absurd: consequences. That
definition mast be wholly rejected as
having no application to the word as
used in this statute, it IhidIIcs no in
timacyno relation requiring legal
regulation certainly do restriction on
account of difference of sex.

The other definition implies inti
macy sexual lntimacT and a deiree
of It Illustrated by toe dwelling to-

gether of husband and wife. This
statute is intended to prevent the living
together of an adult niie person witn
more than one wo ma a in. the same
Intimacy as is usual between 'husband
and wife. The aUUte means an
habitual living intiiwiry requiring nu
riaz? to tustifv it. Ift--the- r word. U
forbids a man and two women to so
live together as to amount to cohabita
tion ccauso both women ca,a not be.
hlit lawful wives.

This statute not only ain.s to vindi
cate the iustlttttion of monozamlo
warrlace by prescribing a penalty for
polygamy, ou it eutoxiM a cor respon-deat practise It will not allow a man
to live iiktf-- humaud with more than
one woman. Nut only shall a man not
njaxry-raor- e than aa.e. but ho shall not
Uk$ v Ulmwelf practically more than
am watasALaUve. with hint without
marcie.

No luttubuey of that smxan
to tho public, nor criminal under tbU
statute, unless it ritcludettln fcLor by
accessary presumption, fwltr ffyaV

All cohabitation which the lat.dJsAwith is a sexual cohahlUtloti. irha r
law regulates and draws lutaftact
from It became It Import lit to.-geth-

In the h&bltnal praefcict). of,sexual intercourse. Tt has. been, tlij
subject of Judicial conaWocaiioA tui'several purposes. Toes dearve a
moments notlcv-Vl- rst aa evidao of
marriage or U consawiiaUcn To be
evidence of raarrUveel the coiiabltatiqnesublishes tho ntvrlg habit, and
need3 inuttuUreeosnUion ot a marital
relation to. ttivo the repute of murrlajre.

Yftrciley Est., 73 pa. St. ;

ll'ul;r v. Badger, ft! X. Y.. 5il-- 2.

Tyler Sweet, Am. Dec. UBi.
b4vnson llelra va. Mclie&ry, &l

id., 113.
Haynes vs. McDennott, 01 N. Y..

4.VJ.

lirlnk'.ey rs. Brlnkler, .) fct W.
Whart.Ev., f 12UT.

That copulctioj Is parlv rt marital
cohabitation la roawu by h comioou
law requiring it tor cttumiaUon of
marriage.

4 W.Coa-tefc.ai- i '
Sututes u'e marriage oontpleta bya ceremony, uut at common law tc waa

a contract per 'vorbe In Trieotl cum
eopula. The coutzact ltaeli producedwhat wart sometime called marriagude factor to tltstlnsnlsh it Groin a com-

plete and. perfect marrlagt. As a con-
tract, de fiksmU, it wa executory. Un-
til co$aja.t.i0n no earnest was paid;
tliere. was no. part performance, aud

lacking.so that If oneSihTrtTe imti sexual intercourse
w&h a.tnljrd person, It was not atl til -

8;Bac. Abr., 434.
Inproceedlnga In the Kcclaslastleal

ourts In England--, either to annul a
marriage or for to entorvement ol
conjugal rljchtA, the right ot husband
and wife to have sexual intercourse is
fully acknowledged1.

Dr.Lnshlngtou in J- - o s. A sc. 1

Root. It. 298,-sa-
y: 'l apprehend ttiat

we are all ftgreeil that, lu order to con-
stitute the marriage bond between
young persoina, there must be power,
present and; to couio, ot sexual Inter-
course. Without that power, neither
of the two-- principal emU ot matrimonycan be attained, tiamely, a lawful

of the passions to prevent
UttKicUMiJtuess, and the of
chHUTen."

He annulled the marriage in that
case, tmcause tie female, on account of
an incurable malformation of tha
vagina, was incapable of complete
coition.

Impotence was recognised as groirod
for aooulllax the luarrtagtt though sol-
emnized lit church. It ibe parties live
together tnree vears, and there U no

laaxual Intercourse by reason of the
tmpoteace of tha m-tle- , the court
would declare tht marriage null and
void.

Sparrow vs. Harrison, 8 Curt, lti,
7 Kng. E. K. 3.VJ.

Vollard vs. Wybouru, 3 id, .

A right to copulated recognUel,
though there Is no legal process for
compelling specitlu performance.

In Ornie vs. Oriue ti Addaaw, 882, 2

Eng. E. R. 3i4,) tho wife who lived
with her , husband but , was not
admitted to hU bd sued for
relief from this exclusion. Sir Chris-
topher Koolnson said: "I think the
objection taken to this libel is well
founded it sets up a case either alto-
gether tciUtovt the Ju Indlctiou of the
Court, or one, at least,' very far trans --

frressing those bound of Interferencn
to which it has restricted itself In,
njodern practice.""Matrunonlal Intercourse may te
broken off ou considerations (of
health for InsUnce. and there may le
others) with which It Is quite incompe-
tent to this Court to Interfere."

Cohatitatien betwoeu husbaod and
wife Is a condonation ot matrimonial
wrongs. . .1

'

Johnson vs. Johnson, 4 Paige.
Porrtvnesa bv a wife for matrimo

nial wrong cannot be inferred from the
parties living together, nor even irotn
their occupying the same l, If copu-
lation 11 In fact disproved.

II.
r?ohabtution Is inclusive of sexual

relations that it suffices to prove adul-
tery when the other necessary condi-
tions exist, or continuous lewdness la
the absence of marriage.

In all modes of the cohabitation un-

der discussion sexual JuUrcotrso is
la whole or In part tthe motive;
in matrimony lawful, out ot It, unlaw-
ful. .

It is a form and habit of association
under which such Intercourse Is hab-
itual, according to the pleasure of the
parties. '
It is true that cohabitation may contin-

ue after this motive has lost lu force or
wholly ceased, especially between hus-
band and wife, ft does notcomoience,
however, where that nietlve Is absent;
It does uot continue between parties
who have Joined themselves without
marriage, or bv a mere lascivious tie,
alter the sexual desire between them
baa died out. It always has tu Incep-
tion la whole or in part for this purpose.-and-

,

Its continuance U always proof of
the practice. In short, cohablution U
evidence ot habitual sexual Intimacy .

It there!) s no copulation tor any period
durln? cohablution It rs exceptional,
and therefore does not miliute a gainst
the rule; consequently cohablution .Is
only tolerated where such Intimacy is
lawful. It is naver proper to formulate
a general rule on what Is merely ex-

ceptional. Cohablution should be ac-

cepted for what it generally or univer-
sally implies.

Any habitual association or persons
of opposite sex which does not ap-
proach in habit to such, familiarity as
to be proof ot sexual Intercourse Is
not cohablution. They may excite
suspicion by their mutual conduct, aud
It may.be shown that by stealth they
have made opportunities ior lascivious
Intercourse, and still there be, no

- . ";

Cohablution, which requires mar-
riage to commend and Justify It, is pe-
culiar, it U pUlnly distinguishable
where the parties and. the particulars
of their mode ot living as far as they
ever come under general observation
are seen aad understood. . It is sui
aenerisud net likely ta be confounded
with any other living together,

Xo exDlanatloa of toe. relation Is so
expressive and complete as the one we
nave Insisted upon, a dceW0 togeiAer

Tiy.tle and female advit' versvn ' the
intimacy ofhnsband aitd wife.

The defendant, therefore, should not
have oeen convicted if he did not live
in such intimacy with-bo- th of the
women mentioned la the' Indictment.
This ta the legal rule or Instruction
which tha court should hare given the
turv. and It was matter of fact for
them to determine whether the de-
fendant was an adult male person, and
so live, or dwelt with, t&ose women as
that rule requires to constitute coha-
bitation, - -

uabU tha lory , to oaclde the
question la issue. It was tha primary
duty of the prosecution ana tn aoao-lu- ts

right of the. defendant,, to have

lalslead them to Had a holding outJ,wm
When tnere was no evidence 01 iv, anu
la making It a corlmluauug fact when
the bupreme Court of the United States
have declared that It Is not.

lu U.S. vs. Breutlng 20 How, 254,tha
Court lay: "It Is clearly .error lu a
court to charge a Jury upon a supposed
or conjectural state ot tacts, ot wulcn,
ao evidence has been offered. The In- -,

structlon presupposes that there" Is
some evidence before the Jury which
they nay think sufficient to , establish
tha facts hypothetlcally assumed In the
Opinion Ot VUC vvuit, uu 11 uiu t; is u j .

evidence which they have a right to ;

consider, then the charge does sttrt aid '

them In coming to correct conclusions , i
but its tendency la to embarrass and 7

mislead thetu. Itmay induce taem to f

lndulite la conjectures 1; Instead of
wirhlnthe testimonv.n

This Is qawted an affirmed In Ins. Co., 7

narlnsr. SO' Wall. 161-- 2. In that case
the court add with reference to aa In- -
structlon depeDdliiK oa facts ot which
no evkleade had been given :fit wilt I

as a general rule be regarded as error ;

In thte: courti' for-th- e reason that. Us ;

tendency may be, and of ten Is, to nils- -'

lead the lory by withdrawing tBelr at- - i
tentlon from tne legitimate points oi
inquiry-involve- d In the issue:" ; ctt-Id- V

Goodman va. Simons, 80 How, 359.
Fifth Thw Co art belo w refused , the

request to charge the Jury that' ; ;

'"Tho law.preKuraeJ luooconce, ,'aud
therefore tha all persona who were
cohabiting when tha -- Edmunds law
took ; effect, contrary to. the pro-
visions of that act, thca ceased to do
ao." U Bequest, Trans, p. 23.

lbe correctness of this proposition
canuot be controverted. The refusal
la error. The general statement of the
(resumption of . Innocence contained

?a the last paragraph
: of the.

tnatructlona does not cure the error.
The defendant' waa entitled to the!
tnfitof the resumption la the par-- . 1

tlcular predicament stated. Tha reJ

2
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