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tled by law, peirhaps additional leg-
islation would be desirable,

From a review of the entire past
legislation of Congress on the sub-
ject under consideration, our con-
clusion is, that the practfae, lead-
ings, and forms and modes of
proceeding of the Territorial courts,
as well as their respective jurisdic-
tions, subject, as before said, toa
few express or implied conditions
in the Organic act itself, were in-
tended to be left to the legislative
action of the Territorial assemblies,
and to the regulations which might
be adopted by the courts them-
selves. Of course, in case of any
difficulties arising out of this state
of things, Congress has it in its
power at any time to establish such
regulations on this, as well as on
any other sabject of legislation,
as it shall deem expedient and
proper.

The judgment is affirmed.

Chief Justice Waite did not sit

in this case aud took no part in the
decision.

Hornbuckle A Davis L
V8. N Os VS, o. 14
Toombs, Bﬂsland.}
Hirshfield
vS. }Nu. 8.
G riffith.

Davis and Strong, JJ/.—We dis-
sent from the judgments in these
cases for the reason that this esurt
has several times decided that

claims at Jaw and claims in equity |

cannot be united in one action
even in the Territorial courts. And
we think, if a change in the rule

is to be made, it should be made by
Congress.

—
WASHINCTON NOTES.

WASHINGTON, May 15.—The Sen-
ate Committee on Civil Service and
Retrenchment this morning con-
sidered Mr. Wright’s bill, which
proposes to reduce the pay of the
subordinates and employes of the
Senate and to ap

tive Department elerkships among
the various Congressional districts
of the United States. No vote was
taken on the bill, but it was evi-

. dent from the discussion that the

committee unanimously disapprove
of its provisions.—, Y. Herald.

Somebody, at a little kettledrum,
the other afternoon, said that the
House was going to investigate the
honorable gentleman’s morality, at
which innocent idea Crossbones
burst into such a roar of laughter
that it took nearly a gallon of lem-
onade to restore his strength. He
says morality is such a delieate
question for the House, and besides
it would be such a shame to hurt
the honerable Cannon’s feelings;
and Miss Prim, severe of aspect as
Minerva, wonders if the four wives
will insist upon being presented to
Washington society.—Washingéon
Capital, May 1T7.

——— - D -~ —

MR. NEWMAN’S BROTHER-IN -
LAw.—Frequent mention has been
made in these columns of the Rev,
Major Ensign, a brother-in-law of
Chaplain Newman, who has com-
bined missionary efforts among the
Blackfeet Indians with the labors
appertaining to an Indian Agent
under government pay. Some time
ago he left his field of labor in Mon-
tana, as it was reported in the Ter-
ritory, in order to give an account
of missionary efforts among the
savages. Wae regret to say that the
reverend gentleman’s absence is
likely to prove expensive to some
of his friends, as they will be com-
pelled to pay $2,500 dollars for his
non-appearance at court to stand
trial upon an indictment found
against him for defrauding the
rovernment and the Indians con-
fided to his care. It will, doubtless,
gratify the friends of the Rev. Ma-
jor to know that President Grant
promptly removed from office the
United States Attorney who
brought his frauds to the attention
of the grand jury.—N. Y. Sun.

Montana Cattle.—The time was
when cattle used to be driven from
this Territory to Montana and sold
in the latter market. 1t seemsnow
that the tables are turned in that
respect and that Montana is send-
ing cattle to Balt Lake and dispos-
ing of them in the beef market
here. A large herd of animals
from Montana were in town to-day,
and considering the distance they
had traveled, they looked remark-
ably well, as a general thing.

|

|

portion the Execu- |

SUPREME COURT DEC)SION.

Guarantees to Pay the Debts of
Oihers,

Opinion of Associate Justice P. I,
Emerson, Chief Juslice James B.
MeKean and Assoe Justice J.
S. Boreman concurring.

First National Bank
of Utah,
A Corporation, Supreme Court
Plaintiff, of
T vs. Utah Territory.
M. Kinner,
Defendant.
Marshal and Royle for Plaintiff,

Robertson and Me¢Bride for Defend-
ant.
OPINION OF EMERSON, J.

This case comes up on appeal on
the part of the defendant from a
judgment of the Third District Court
overuling the demurrer to the com-
plaint. + '

As shown by the record the case is
substantially as follows: On the 20t.
of March, 1872, Nounnan and Gil-
mer mude their joint promissory note
by whbich, for value reeeived, they

romised to pay to the order of A.

odbe, cashier of the plaintiff corpor-
ation, fiftéen hundred dollars, on the
first day of September, A. D. 1872,
with Interest at two per cent. per
month,

This note was delivered to and dis-
counted by the bank, and on the 7th
of May following, and before matur-
ity, was taken up by Nounnan, one
of the makers. On the succeeding
7th of June, and when nearly three
months of the current time of the note
remained unspent, Nounnan repro-
duced it to the bank, and at his re-
quest they re-discounte | it. When it
became due and payable according to
its tenor; Nounnan applied to the
bank for an extension until the 1st of
January, A, D. 1873. The extension
was agreed upon, but as a part of this
arrangement the defendant was to
guarantee the payment of the note at
the expiration of the time agreed up-
on. The complaint states that the
defendant, with full knowledge of
such agreement, ‘“and for a valuable
consideration to him moving, as well
as in further cousideration of the said
extension of time, did guarantee the
payment of said note,’’ in the follow-
ing terms—‘‘For value received I
hereby guarantee the payment of the
within note.”’ ; ;

The complaint sets up the carrying
out of the agreement on the part of
the bank, and the failuré of the pay-
ment. The suit is on the guaranty.
The defendant demurs, and the
only matter of consequence arising on
the demurrer is the wyalidity of the
guaranty, Upon the fa®e of the com-
plaint the written undertaking does
not specify the time when the pay-
ment was to be made, and does not
explain the consideration. If the

should be offered that the agreement
was for payment on the 1st day of
January, A. D, 1873, there would be
'some ground for the objection that it
was proposed to vary the legal eflect
of the writing by parol—since, as the
note was part due, the written guar-
anty would import an agreement to
y in a reasonable time, and not on
the 1st day of January, A. D. 1873.
There 18 a peculiarity about this
proceeding that impressed me (rom
the very outset, and which was not
removed at the close of - the eluborate
argument of counsel.

Taking 1t for granted that the de-
fendant intended to go upon the idea
that the doctrine applicable, where
the statute of frauds prevails, should
be administered, I am unable to see
hew he can raise the question sup-
aneﬂto be aimed at, bly resorting to a

emurrer, to the complaint. When-

ever the statute of frauds is recog-
nized, or in force, so far as I know,
the plaintiff is not required to set
forth that the y was In writ-

as a matter of evidence, and the want
of it as a matter ol defence,

If the defendantdemurs he thereb
confesses that the agreement was in
writing and he precludes the plaintiff
from giving legal evidence. (Gould’s
Plead, chp. 4, ss. 45; 2 Saunder’s
Plead. and Ev. 546; Campbell vs,
Wileox, 10 Wall. 421,

Waiving this consideration how
ought the case to be viewed.

The demurrer is understood as im-
plyiog two general propositions. The
first is that the essential portion of
that branch of the statute of frauds
which relates to guarantees is in force
in this Territory as common law. The

case was on trial and verbal evidence |

' would come within it.

one to pay the subsisting debt of

ing and signed, etc. It is considered |

second 1s, that by force of that law
the defendant's undertaking as set
forth was not binding. The second
proposition may be first considered.
Sapposing the principles of the stat-
ute to be law in this Territory, it is
requisite to ascertain what they are
so far as they could be held to bear
on this case. |

It may be assumed that the opera-
tion of the statute, admitting it to be
recognized as common law, is to save

promise to answer for the debt, de-
fault or miscarriage of another, unless
the agreement to so answer . 1s In
writing signed by the guarantor or by
his authority. This statement is in-
tended to lIecogunize the statute as
most stringently framed and ex-
pounded. -

In somo of the States, Michigan
among the number, the consideration
is not required to be expressed in the
writing. In England and in the
State of New York it must be in it.
According to the exposition of the
statute in some States, where it is
most rigidly applied, it has been held
that if the object of the guaranty 1s a
benefit to the guarantor which he did
not before , @ benefit acrueing
immediately to himself, and the basis
fer his undertaking is a consideration
going direetly to him, the case is not
within the statute. This doctrine is
stated with great precision by Chief
Justice Savage in Farly vs. Cleveland
4 Cow. 432; and 8. C. in error 9 Cow.
639. Referring to those cases which
he says do not fall within the statute,
and are within the third class of
cases, as this branch of the statute of
frauds was divided and classified by
Chiet Justice Kent, in Leonard vs.
Bredenburg, (8 John 29), he observes,
“In all those cases founded on a new
and original consideration of benefit
to the defendant, or harm to the
plaintiff, moving to the party making
the promise, either from the plainuff
or original debtor, the subsisting lia-

bility of the original debtor is no ob- |

jection to a recovery.”” . In the case
just referred to (S. C. in error 9 Cow.
639, ) the reporter’s note expresses the
doctrine of the decision in very clear
and concise language. It is as fol-
lows: ‘“Where promise to pay
the debt of a third person arises out ol
some new consideration of benefit to
the promisor, or harm to
the promisee, moving to the
promisor either from the promisee
or the original debtor, such promise
18 not within the statute of frauds, al- |
though the original debt still subsists
and remains entirely unaffected by
the new agreement. See Mallory vs,
Gillett, 21 N. Y., 412; Fusbush vs,
Goodnow, 98 Mass, 296; Nelson vs,
Boynton, 3 Met., 396; where the

doctrine is much considered. In
as much as upon a fair
construction  of this complaint,

1t must be held that it alleges
a benefit to the defendant, and a new
consideration going to him, as a
basis for his promise. 1 was at first
inclined  to the opinion that the
doctrine as above stated applied to
the case made by the complaint.
Buat upon a more careful study of the
cases referred to, with a more exten-
sive comparison with other decided
cases. 1 am satisfied, that, admit-
ting the statute of frauds to bein
force, the case made by the compaint

In all the above cases the plaintiff
surrendered and the defendant re-
ceived, a fund or security charged
with the payment of the plaintifi’s
debt, and all come within the class
ot Williams vs. Leper 3 Bun. 1886,
which is thestarting point in all this
class of cases; and Castling vs.Aubert
2 East. 325, which followed it, and-
npon the same ground with them,
were no doubt properly held not to
fall within the statute. I bave found
no case where the parol promise of

another, has been sustained by the
courts upon any other consideration
than the receipt of some fund or se-
curity either from the debtor or
creditor char%?)d with the payment
of the debt. that in making the
payment of the debt he was really
fulfilling an obligation of his own.

It seems to methat to carry the
doctrine so far as to apply it to the
case made by the complaint,and that
it 18 not within the stutute,would be
virtually a repeal of the statute.
Donnan, C. J. in in Green vs. Cress-
well 10 Ad. and Ellis 453.

In regard to the promise to pay
money, which goes 1in discharge of
the subsisting debt of another, the
the true test, whether within the
statute or not, is that it is made and

any one from being charged upon a |

iginal undertaking and not merely
as subsidiary to that of another. In
the present case I regard the defen-
dant's promise as one for the pay-
ment of a preexistiug and still sub-
sisting debt of another, and there-
fore within the terms of the statute.
If the effect of the promise or con-
tract of thedefendant had been to dis-
charge the original debt and he be-
come the sole debtor, and there was
no debt ot another to which his prom-
1se was collateral, then the contract
was not witkin the purpose and
spirit of the statute and it need not
have been in writing. The com-
plaint, as before said, alleges the
contract to have been in writing, and
the demurrer admits it. Even where
the statute is most stringently applied
it 18 held that the words ‘‘value re-
ceved’’ sufficiently expiain the con-
sideration going to the guarantor.
Douglas vs. Howland 24 Word 35,
Miller vs. Cook 23 N. Y. 495, But
however this may be, what opinion
ought to be found of the proposition,

frauds is in substance a part of the
Territorial laws.

In American Insurance Co. vs
Canter (1 Pet. 511) the court by
Judge Marshal, say substantially that
the %aws of Florida as they were when
the Territory was ceded, so far as not
inconsistent with the constitution and
laws of the United  States, continued
in force until altered by the newly
created power of the State. See also
Uunited States vs. Powers (11 How.

70), Strathers vs. Lucas (12 Pet.
410, 426). This appears to be the
settled doctrine in regard to conquer-
ed and ceded territory, in the ab-
sence of special treaty stipulations.
It applies to territory acquired from
Mexico,since the treaty of Gunaduloupe

made no special provision on the sub-
ject, Utah was embraced in that
acquisition. As in Florida, the pre-
existing law was Spanish, so in Utah
it was Mexican; and in both cases
the laws were derived mainly from
the laws of Rome. Inneitherdid the
English common law or the statute of
frauds prevail. Congress made no
gpecial change, and the Territorial

conferred, have made no express
enactment upon the subject.

This Territory was first settled in
1847, and from that time up to the
acquisition and treaty in 1848, the
settlers were comparatively few in

usages and customs among them,
They came here as American citizens,
under the flag and claiming the pro-
protection of the United States goy-
ernment.

entire, bulk of emigrants claim to
have furnished troops from among
ernment in its war against Mexico.
At the time of the acquisition and

citizenship, and have never adopted
its laws and customs.

ty by the treaty, emigrants in large
numbers flocked fromn the States and
surrounding Territories, and for many
years there has been an organized
community.

When we turn to the communi-
ties from whence these emigrants
proceeded, we find that they differed
one from another more or less in re-

No two are alike. In the most it is
true, many common law principles
and doctrines were in force. Still the
body of the common law in each was
peculiar to the particular state, and it
was rather the common law of the
state than the English common law.
In some the English statutes had
been received as common law, In
others not.

These diversities make it impossible
to assume that any specific body of
the common law was transplanted to
the Territory by the fact of emigration.
But one course was open, and that
was for the whole body of the people
to agree expressly or tacitly upon a
common measure. It was to be ex-
pected that the emigrants would not
be contented with the loose and alien
institutions of an outlying Mexican
department, and they have not
been.

They have ta.:itl%( agreed upon
maxims and principles of the com-
mon law suited to their mnghtzqns
and consistent with the constitation
and laws of the United States. And
these only wait recognition by the
courts to become the common law of

they are laws as certainly as if ex-
pressly adopted by the law making

accepted by the creditor as an or-|

power,

that this branch of the statute of|

The judgement of the court !elow
is affirmed, and a remittiter ordered
to issue forthwith to the Third Dis-
trict Court, the defendant to have ten
days after notice served upon him or
his attorney of ths filing of the re-
mittiter in that court to arswer the
complaint.

McKEAN AND BoreMAN, J. J.,
concurred.

GRAEFENBERG MARSHALL'S UTERINE
CATHOLICON.—This world-renowned

medicine has performed some of
the most startling cures on record
of cases of Female complaints of
long standing. It has the endorse-
ment of leading members of the
fauultﬁ, and should be im every
household to relieve and perman-
ently cure the diseases te which the
female sex are peculiarly liable.

GRAEFENBERG CHILDREN'S PANACEA

is the only safe and reliable medi-

cine for children. 1t is purely vege-
table.

GRAEFENBERG VEGETABLE PILLS are
milder than any others. They cure
Headache, Biliousness and all dis-
eases of dfgestiun.

The above medicines are sold by
Zion’s Co-operative Mercantile In-
stitution and by all druggists
throughout the country. w4 6m

Tlu-i’:vnriu Route East
Running from Omaha to Chicago,
you will find the CHICAGO and
NORTH-WESTERN RAILROAD
It i3 the oldest, shortest, quickest
and dest route. No changes of cars.
All its passenger trains are run on
express time. TEmigrants are car-

legislature, upon whom authority was |

number. There were nosettled laws 4

The particular class of [, @ S0\
persons formirg the greater, 1f not | BRSO 2 U] &

their own numbers to assist this gov-| B

gard to their laws and institutions. |.

ried on express trains only. FPull
man Palace Cars, Steel Rails, Air
Brakes, Miller Platforms, no dust,
speed, comfort and safety are as-
sured. Ask for tickets viag this
route aud take none other.
W. H. BTENNETT,
Gen. Pass. Agent.
Tickets for sale at White & Me-

Cermick’s Bank, Salt Lake City.
wl 1y

GRAND MEDAL

O Merxit!

VIENNA WORLDS FAIR!
1873,

AWARDED TOTHE

treaty they could not claim Mexican | £ _-;_'-;", .

Soon after the change of sovereign- | (g=ack

TRADEMARK. -

FORCOAL & WOOD!

THE BEST BITUMINOUS COAL

UO0RING  STOVE

n the World.

THR MONITOR has gained & far-famed
reputation. No higher encemium can
be bestowed upon a Cook Stove than ta
say that every house-wife who usesitspeaks
in its praise and recommends it to her
neighbors and friends, for economy, clean-
liness and reliability in all its operations

34537 MONITORS
Now in Use.
Also the Celebrated

Santa Claus

COOKING STOVE,

ood. WHICH HAS
For Coal and Wo%'. THEOUGH
TAE TERRIT RY, FOR BEAUTY

AN EXCELLENCE, CANNOT
BE SURPASSED.

All our STOVES are
kept For Sale by Z. C.
JH. F. and all its Branch
Stores; also by all the Co-
eperative stores im the

the Territory. When so recognized [ Territory.
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MANUFACTURED by WM. RESCOR & CO

ATI, OHIO.
CINOIRN 24 560 wds 0m oa



