
junes rweler ijes V nSrewe aenmen
tied pybylawlaw perhaps additional leg-
islation would be desirable

from a review of the entireendre past
legislation of congress on the sub-
jectJ under consideration our con-
clusion is that the practice plead-
ings and forms and modes of
proceeding of the territorial courts
asaa well as their respective jurisdic-
tions subject as before said to a
few express or implied conditions
in the organic act itself were in-
tended to bebb left to the legislative
action of the territorial assemblies
and to the regulations which might
be adopted by the courts them
selves of course in case of any
difficulties arising out orof this state
of things congress has it in its
power at any time to establish such
regulations on thithisq asa well as on
any other subject of legislation
as it shall deem expedient and
proper

the judgment is affirmed

chief justice waltewaite did not sit
lain this case aud took no part in the
decision t
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hornbuckle davis
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davis and strong JJgrm we dis-
sent from the judgments in thesethesie
cases for the reason that this court
has several times decided that
claims at law and claims in equity
cannot be united in one action
oveneven in the territorial courts and
we think if a change in the rule
is to be made it should be made bycongress

washington NOTES
washington mayiray 15 the sen-

ate committee on civil service and
retrenchment this morning con-
sidered mr wrights bill which
proposes to reduce the pay of the
subordinates and employedemployes of the
senate and to apportion the execu-
tive department clerkshipsclerkships among
the various congressional districts
of the united states no vote was
taken on the bill but it was evi-
dent from the discussion that the
committee unanimously disapprove
of its provisions ZV Y herald

somebody at a little kettledrum
the other afternoon said that the
house was going to investigate the
honorable gentlemans morality at
which innocent idea crossbones
burst into suehbuch a roar of laughter
that it took nearly a gallon of lem-
onade

em
to restore his strength he

says morality is such ita delicate
question for the house and besides
it would be such a shame to hurt
the honorable cannons feelings
and miss prim severe of aspect as
minerva 2 wonders if the four wives
will insist upon being presented to
washington society washingtonwashing
capital may 17

MRnir NEWMANS ixlaylar frequent mention has been
i made in these columns orof the revbev

major ensign a brother in law of
chaplainChaplalh awmanNewnlan who has com-
bined missionary efforts among the
BlaekBlack feetdeet indians with the labors
appertaining to an indian agent
under government pay some timtimee
ago he left illshis field of labor in mon-
tana as it was reported in the ter-
ritory in order to give inan account
of missionary efforts among the
savages we regret to say that the
reverend gentlemans absence is
likely to prprove0ve expensive to some
of illshis friefriendsds as they will be com-
pelled to pay 260025000 goo dollars for his
nonappearancenon appearance at court to stand
trial upon hnan indictment found
nnainagainstalnainst him for defrauding the

i government and the indians con
glidedfaded to his care it will doubtless

I1 gratify thethe friends of thetho rev ma-
jor to know that president grant
promptly removed from office theVunited states attorney who
brought his frauds to the attention
of the grand juryjurs ZVIV VY sun

montana cattieoattie thearbe time was
when cattle used to be driven from

i this territory to montana and sold
in the latter market it seems now
that the tables nrcaro turned in that
respect and that montana is send-
ing cattle to salt lake and dispos-
inging of them in the beef market

I1 here A large herd of animals
from montana were in town todayto day
and considering the distance they
had traveled they looked remark-
ably well as a general thing

SUPREME COURT DECISION
gnaraGuaraguarantees to raypayyaygay the debts orof

others
opinion of associate justice jpP jrU

endersonJSEnmetsonterson chief justice james B
mckean and associate justice J
S borentinBorembintin concurring

first national bank
of0 utah

A corporationlodiod
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vs utah Teriitelliterritorytory

M kinner
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marshalmarshai and royieroyle for plaintiff j

robertsonEobertson and mcbride
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ormokt orOFesoEMERSONT j
this case comes up on appeal on

the part of the dedefendant from a
judgment of the third districtDistrict court
oveoydrulinruling the demurrer

I1
to the com-

plaint
As shown by the record the case is

substantially as follows on the a
of march 1872 and gigil-
mer

1

madeinide their joint promissory note
by which for value received they
promised to pay to the order of A
godbe cashier of the plaintiff corpor-
ation fifteen hundred dollars on the
first day of september A D 1872
with interest at two per cent per
month

this note was delivered to and dis-
counted by the bank and on the fth
of may following and before matur
ity was taken up by NOurman one
otof tlethe makers on thethie succeeding
ath of june aniand when nearly three
months ofthe current timotime of the note
remained unspent repro-
duced it to the bankbanh and at his re-
questt they re I1 it when it
became due and payable according to
its tenor applied to the
bank for an extension until the of
january A D 1873 the extension
was agreed upon but as a part of this
arrangement thetho defendant was to
guarantee the payment of the note at
the expiration of the time agreed up-
on the complaint states that the
defendant with full linowknowledgeledge of
such agreement and for a valuable
consideration to him moving as well
as in further consideration of the said
extension of time did guarantee the
payment of said note in the follow
ingmg terms for value received I1
hereby guarantee the payment of the
within note

the complaint sets up the carrying
out of tilethe agreement on the part of
the bank and the the pay-
ment the suit is on the guaranty
the defendant demursdemus and the
only matter of consequence arising on
the demurrer is the validity of the
guaranty upon thetho face of the com-
plaint the written undertaking does
totnotlot spspecifyedify the time when the pay-
ment was to bobe made and does not
explain the consideration if the
case waswaiwas on trial and verbal evidence
should be offered that the agreement
was for paymentent on the dayay of
january A D 1873 there wowouldid be
some ground for the objection tthatat it
was proposed to vary the lelegalal effect
of the writing bybv parol since as the
note was part due the written guar-
anty would import an agreement to
pay inin a reasonable time and not on
the day of january A D 1873

there is a peculiarity about this
proceeding that impressed me from
thetho very outset and which was not
removed at the close of the elaborate
argument of counsel

taking it for granted thaithat the dedc
fondant intended to go upon the idea
that the doctrine applicable where
the statute of frauds prevails should
be administered I1 am unable to see
hewhow he can raisetaise the question sup-
posed to be aimedalmed at by resorting to a
demurrer to the complaintomplaint when-
ever the statute of fraudfrauds is recog-
nized orr iin force so far as I1 know
the plaintiffai t is not required to set
fortrortferthforth that tthee guaranty was in writ-
ing andnd sisigned etc it is considered
as a matteratterafter of evidence and the want
of it as a matter olof defence

if the defenddefendantant demurs he thereby
confesses that the agreement was inin
writing and he precludes the plaintiff
from giving legal evidence goulds
plead clip 4 ss 45 2 saunders
plead and ev campbell vs
wilwllwilcoxcox 10 wall

wawaivinging this consideration how
ought ththeeccasease to bobe viewed

the demurrer is understood as im-
plying two general propositions the
first is that the essential portion of
that branch of the statute of frauds
which relates to guarantees is in force
in this territory asaa common law thetho

second is that by force of that law
the defendantsJ undertaking as set
forth was not binding the second
proposition may be first considered
supposing the principles of the stat-
ute to be law in this territory it isia
requisite to ascertain what they are
so far as they could be held to bear
on this case

it may be assumed that thetho opera
tion of the statuteite admitting it to be
recognized as common law isis to save
anyoneany one from being charged upon a
prompromiseiseiiset to answer for the debt de-
fault or miscarriage of another unless
thathe agreement to so answer t is in
writing signed by the guarantor or by
his authority this statement is in-
tended to aecognizerecognize the statute as
mosmostt stringently framed and ex-
pounded

in somesoma of the states Mimichiganelligan
among the number the consideration
is not required to be expressed in the
writing in england and in the
state otof new york it must bo- in it
according to the exposition of the
statute in some statesstatts where it isi

most rigidly applied it has been held
that if thetho object of theuuie guaranty is a
benefit to the guarantor which he did
not before possess a benefit
immediately to himself and the basis
harfar hishla undertaking izis a consideration
going directly to him the caseease is not
within the statute this doctrine is
stated with great precision by chief
justice savage in earlyfarly vs cleveland
4 cow undand S 0 in error 9 cow

referring to those cases which
liehe sayssaya do not fall within the statute
and are within the third class of
cases as this branch of the statute of
frauds was divided and classified by
chiet justice kent in leonardleonardovs
bredenburg 8 john 29 hebe observes

in all those cases founded on a new
and original consideration of benefit
to the defendant or harm to tilethe
plaintiff moving ioto thetile party making
tilethe promise either from the plaintiff
or original debtor the subsisting lia-
bility of the original debtor is no ob-
jection to a recovery 1 I in the case
just referred to S C in error 9 cow

the reporters note expresses the
doctrine of the decision in very clear
and concise language it is as fol-
lows where promise to pay
the debt ofa third person arises out of
some new consideration of benefit to
the or harm to
the moving to the

either from the
or the ororiginalginalnai debtor such promise
is not witwithinhin the statute of frauds al-
though the original debt still subsists
and remains entirely unaffected by
thetile new agreement see mallory vs
gillett 21 NNYY furbushFusbushivs
goodnow 98 mass nelson vs
boynton 3 met where the
doctrine is much considered in
as much as upon a fair
construction of this complaint
it inmustmusi be held that it alleges
a benefit to the defendant and a newnow
consideration going to him as a
basis for hlahis promise I1 waswaa at first
inclined to the opinion that the
doctrine as above stated applied to
the case made by thotile cocomplaintilaine
but upon s more careful study of the
cases referred to with a more exten-
sive comparison with other decided
cases I1 am satisfied that admit-
ting tho statute of frauds to be in
forcelorce the case made by thothe compainecom paint
would come within it

in all the above cases the plaintiff
surrendered and the defendant re

a fund or security charged
with the payment of the plaintiffs
debt and all come within the class
otof vs leper 3 bun 1886
which is the starting point in all this
class of cases and castling vsvAubertAubert
2 east which followed it and
upon the same ground with them
were no doubt properly held not to
fall within the statute I1 haveohavo found
no case where the parol promise of
one to pay thetho subsisting debt of
another has been sustained by the
courts upon any other consideration
than the receipt of some fund or se-
curity either from thetha debtor or
creditor charged with the payment
of the debt so that in making the
payment of the debt he waswaa really
fulfilling an obligation of his own

it seems to me that to currycarry the
doctrine so far as to apply it to the
case made by the complaintand that
it is not within the statute would be
virtually a repeal of the statute
donnan 0 J in in green vs cress-
well 10 ad and ellis

in regard to the promise to pay
money which goes in discharge of
the subsisting debt of another the
the true test whether within the
statute or not is that it is made and
accabcacceptedapted by thethe creditor as anari or

undertaking aridand not merely
as subsidiary to that of another in
the present case I1 regard the defen-
dants promise as one for the pay-
ment of a preexisting and still sub-
sisting debt of another and there-
fore within the terms otof the statute

if the effect otof the promise or con-
tract of the defendant had been to dis-
charge the original debt and he be-
come the sole debtor and there was
no debt ot another to which hisbis prom-
ise was collateral then the contract
was not within the purpose anandd
spirit of the statute aandnd it nneedeedced not
have been in writing the com-
plaint as before said alleges the
contract to have been in writing and
the demurrer admits it even where
the statute is most stringstringentlyenily applied
it is held that the words value re
aceved sufficientlysufficient explain the con-
sideration going to the guarantor
douglas vs nowlandhowiand 24 word 35
miller vs cook 23 SN Y buibulbutbul
however this may be what opinion
oughtbuglt to be found of the proposition
that this branch of the statute otof
frauds is in substance a part of thothe
territorial laws

in american insurance co vs
canter 1 pet the court by
judge marshal say substantially that
the laws of florida as they were when
the territory was ceded so far as not
inconsistent with the constitution and
laws of the united states continued
in force until altered by the newly
created power of the state see also
united states vs powers 11 how

Strathersbers vs lucas 12 pet
this appears to be the

settled doctrine in regard to conquer-
ed and ceded territory in the ab-
sence of special treaty stipulations
ltit applies to territory acquired from
Mexico since the treaty of
made no special provision on the sunbunsub-
ject utah was embraced in that
acquisition minlinAs in florida the pre-
existing law was panlspanishpanislisll so in utahtalifall
it was mexican and in both cases
the laws were derived mainly from
the lawslawa of rome in neither didaid the
english common law or the statute of
frauds prevail congress made no
special change and the territorial
legislature upon whom authority was
conferred have made no express
enactment upon the subject

this territory wai first settled inin
1847 and from that time up to the
acquisition and treattreatyyinin 1848 the
settlers were comparatively few in
number there were no settled laws
usages and customs among them
they came here as american citizens
under the flag and claiming the pro
protection of the united states gov-
ernmenternment the particular clasaclass of
pelenonspersons formick the greater if not
entire bulk 0of emigrants claim to
have furnifurnished troops from among
their own numbersabers to assist this gov-
ernment in its war against mexico
at the time of the acquisition and
treaty they could nonott claimm mexican
citizenship and have never adopted
its laws and customs

soon after the change of sovereign-
ty by thothe treaty emigrants in large
numbers flocked froiafrom the states and
surrounding territories and for many
yearsyeara there has been an organized
community

when wec turn to the communi-
ties from whence these emigrants
proceeded wowe find that they differed
one from another more or less in re-
gard to theintheir lawslawa and institutions
sono two are alike in the most it isis
true many common law principles
and doctrines were in force still the

0 the common law in each waslarpeculiarpecullaryi to the particular state and it
was rather the common law of the
state than the english common law
inn some the english statutes had
beenjeonjeen received as common law in
others nonot

these dtdiversities make it impossible
to assume that any specific body of
the common law was transplanted to
the territory by the fact ofemigration
but one course was open and that
was for the whole body of the people
to agree expressly or tacitly upon a
common measure it was to bobe ex-
pected that the emigrants would not
beie contented with the loose and alien
institutions of an outlying mexican
department and they have not
beenjeen

they have tatacitlyitly agreed upon
maxims and principles of the com-
mon law suited to their conditions
and consistent with the constitution
and laws of the united states and
these only wait recognition by tho
courts to become the common law of
thehe territory when so recognized

theymey are laws as certainly as if ex-
pressly adopted by tho law making

the judgementjud gement of the court lelowelow
is affirmed and a remittiturremit titer ordered
to issue forthwith to thothe third dis-
trict court the defendantdeiendant to have ten
days after notice served upon him or
his attorney of thatile filingel of the re
mit titer in that court to arister the
complaint

mckean AND BOREMAN J J
concurred

ghiGRAgraffenbergEFENBERG MARSHALLS UTERINE
C this world renowned
medmedicine1 clne has performed some of
the most startling cures on record
0off cases of female complaints of
long standing it hashag the endorse-
ment of leading members of the
faculty and should be iaill every
household to relieve and perman-
ently cure the diseases tote which thetho
female sexbex areure peculiarly liable

CRA EFENBERG CHILDRENS PANACEA

is the only safe and reliable medi-
cine for children it is purely vege-
table

GRAEFEN SERGbegg VEGETABLE PILLS aroare
milder than any others they cure
headache biliousness and all dis-
eases of digestion

the above medicines arearc sold by
zions operativecooperativeco mercantile in-
stitutionution and by all druggists
throughout the country wa am

triethe favorite route eastenst
running from omaha to chicago
you will find the CHICAGO and
northwesternNORTH WESTERN RAILROAD
it 13 the oldest shortest quickest
and befit route no changes of carsrs
all its passenger trains are run on
coptexpressess ttime1me- memigrantsE 1 9rants are ccar-
ried

ar
on express trains only pullpuli

man palace cars steel nallsnalis air
brakes amiller platforms no dust
speed comfort and safety are as-
sured ask for tickets via this
route andaud take none other

NV jril STEstennett
gen pass agent

tickets for salesaie at white airemc
cornicksCormicks bank salt lake city

1wlI ly
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thadeTRADE MARK

FOR COAL WOOD T

THE BEST bituminous COAL

aixdix YE
ynin the world

MONITOR has gained a tarar famed
XL reputation no higher encomium can
be bestowed upon a cooking stove than to
say that every housewifehouse wife who uses itspeaks
in its praise and recommends it to her
neighbors and friendfriendssp torfor economy clean-
liness and reliability in all its operations

MONITORS
nowhow in use

also the celebrated

santa claus
COOKINGCING STOVE

for coal giadand wood MUCHWHICH HAS
SUCH A 1DEMANDmand ALL THROUGH

THE FOR BEAUTY
ANDasi excellency CANNOT

BE SURPASSED

all our STORES are
vkept for sale by ZX C
aljMKI1 and all its bi
mormoistoresmoreses also by all hethe co
operativeilfererfemer yirerive stores in thiotho
territory

by WM fe CO
I1 cincinnati OHIO
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