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church body by whose members it was
elected

it then ibis true body of the church the
members of that congregation having
rights of useruber in the building have in ita
mode which is authorized by tbtthe canons of
the general church in this country elected
aridauld installed other elders it does liotnot seem
to us inconsistent or at variance with the
nature of the possession which we have
described and which the chancery court
ordersorden to be restored to the defendants
that they should be comcompelledpalled to recognize
these rights and permit those whywha are the
real beneficiaries of the trust held by them
to enjoy the uses to protect which that
trust was created undoubtedly if the
order of the chancery court had been exes
eluted and the marshaimarsdal had delivered the
key of the church to defendants andfind placed
them in the same position they were
before that suit waawax commenced they
could in any court having jurisdiction and
in a case properly made out leioe compelled
to respect the rights we have stated and be
controlled in their use of the possession by
the court BOklo far as to secure those rightsrighta

all that we have said in regard to the
possesionslon which the marshal is directed
to deliver to defendants is equally applica-
ble to the possession held by him pendingpendinedinu
the execution of that order his posspossessesz
siou isia a substitute for theirs and the
order under which he received that posses
slonsion which we have recited shows thisvery clearly

the decree wh ch wewa are now reviewing
seems to us to be carefully framed on this
view of the matter while the rights of
plaintiffs and those whom they sue for
are admitted and established the defen-
dants are still recognized as entitled to the
possession which we have described and
while they are not enjoined from receiving
that possession from the marshal and hebe
is not restrained from obeying the chan-
cery court by delivering it and while there
is no order made on the marshal at all to
interfere with hisills possession the defend-
ants are required by the decree to respect
the rights of plaintiffs and to soBO use the
eepossessionossession and control to which they may
be restored as not to hinder or obstruct the
true uses of the trust which that posses-
sion is intended to protect

we are next to inquire whether the
decree thus rendered is based upon an
equally just view of the law as applied to
the facts of this controversy thesethough making up a copious record of
matter by no means pleasant reading to
the sincere and thoughtful christian phil-
anthropistanthro may be stated with a reason-
able brevity so far as they bear upon the
principles which must decide the case

from the commencement of the late war
of tiiethie insurrection to its close the general
assembly of the presbyterian church at
its annual meetings expressed in declara-
tory statements or resolutions its sensebense of
the obligation of all good citizens to suprup
port the federal government in that
struggle and when by the proclamation
of president lincoln emancipation of the
slaves of the states in insurrection was
announced that body also expressed views
favorable to emancipation and adverse to
the institution of slavery and at its
mooting in pittsburg in may 1865 in-
structions were given to the presbyteriespresby teriesrlesries
the board of missions and to the sessions
of the churches that when any persons
from the southern states should make ap-
plication for employment as missionaries
or norfor ad missionadmission as mommembersbers or ministers
of churches inquiry should be made as to
their sentiments in regard to loyalty to the
governgovernmentment and on the subject of slavery
and if it was found that they had been
guilty of voluntarily aiding the war of the
rebellion or held the doctrine announced
by the large body of the churches in the
insurrectionary states which hadbad organized
a newnow general assembly that the system
of negro slavery I1in the south isia a divine
institution and that it is the peculiar mis-
sion of the southern church to conserve
that institution they should be required
to repent and forsake these sins before
they could be received

in the month of september thereafter the
presbytery of louisville under whose
immediate jurisdiction was the walnut
street church adopted and published in
pamphlet form what it called a declara-
tion and testimony against the eierroneousroneolis
and heretical doctrines and practices which
havebave obtained and been propagated in the
Presbypresbyteriantorianterlan church of the united states
during the last five yearsyeara 11 this declara-
tion denounced in the severest terms the
action of the general assembly in the
matters we have just mentioned declared
their intention to refuse to bobe governed by
that action and invited thothe cooperationoperationco of
all members of the presbyterian
church who shared the sentiments of
the declaration in a concerted resistancerosistancelatance
tuto what they called the usurpation otof
authority by the assembly

it is useless to pursue the history of thiscontroversy further with minutenessminutenessnees
the general assembly tfof 1666 denounc-

ed the declaration and testimony and de-
clared that everyevory presbytery which refused
to obey its order should be ipsoiPso facto dis-
solved and called to answer before the
next general assembly giving the louis-
ville presbytery an opportunity for repent-
ance and conformity the louisvillepresprospresbyterybatery divided and the adherents of
the declaration and testimony sought and
obtained admission in into the pres-
byterianby terian church of the confederate states
of which we have already spoken as bayinghaving

several yearsjears previously withdrawn from
the general assembly of the united states
and setupgetupset up aanewnew organization

we cannot better state the results ofthese proceedings upon the relations of the
church organic iriona and members to each
other and to this controversy than in thelanguage of the brief of appellants counselin this court

in january 1866 the congregation of thewalnut street church became divided inthe manner stated above each claiming to
constitute the church although the issueas to membership was not distinctly madein the chancery suit orof avery vs watsonwathon
both parties at this time recognized thesamesamo superior church judica torieson the june 1866 the synod of ken-tuckytucky became divided the opposing parties
in each claelaclaiming to constitute respectively
the true presbytery and the true synod
each meanwhile recognizing and claimingto adhere to the same general assembly
of these contesting bodies the appellants
adhere to one the appelleesappellessappellees to the otheron the of june 1867 the presbyteryand synod recognized by the appellants
were declared by the general assembly to
be in no sense a true and lawful synod
and presbytery in connection with andunder the care and authority of the general
assembly of the PreslypresbyterianPres terianterlan church in theunited states of america and were per
manently excluded from connection withor representation in the assembly by the
same resolution the synod and presbytery
adhered to by appelleesappellessapp ellees were declared to
be the true and lawful presbytery of louis-ville and synod of kentucky

the synod of kentucky thus excluded
by a resolution adopted the june 1867
declared that in its future action it will
be governed by this recognized sundering
of allalial its relations to the aforesaid revolu-
tionary body the general assembly by theacts of the body itself the presbytery
took substantially the same action

in this final severance of presbytery and
synod from the general assembly the ap-
pellantspel lants and appelleesappellessappellees continuedcontinaed to adhere
to those bodies at first recognized by them
respectively

in the earliest stages of this controversy
it was found that a majority of the mem
bers of the walnut street church concur-
red with the action of the general assembly
while watson and gault as ruling elders
and fulton and earleyparley as trustees consti-
tuting in each case a majority of the session
and of the trustees with mr mcelroy thepastor sympathized with the party of the
declaration and testimony oforthethe louisville
presbytery this led to efforts by e ehchparty to exclude the other from participa-
tion in the session of the church and the
useue of the property this conditionconditi of
affairs being drought before thetho synod of
kentucky before any separation that body
appointed a commission to hold an election
by the members of the walnut street
church of three additional ruling elders
watsonWatsonandnaudand gault refused to open the
church for the meeting to hold thisthia eleoelec
tion but the majority of the members of
the congregation meeting on toethe sidewalk
in fron of the church organized and eject-
ed avery leech and mcnaughton addi-
tional ruling elders who if lawful elders
constituted with mr hackney a majority
of the session gault and watson uarleyearley
and fultonpulton refused to recognize them as
such and hence the suit in the chancery
court of louisville which turned excle

on that question
the newly elected elders and the major-

ity of the congregation have adhered to
and been recognized by the general assem-
bly as the regular and lawful walnut street
church and ommofficomofficers and gaultGaul tandand watson
eultonpulton and earleyparley and a minority of the
members have cast their fortunes with
those who adhered to the declaration and
testimony party

the division andabd separatitimn finally ex-
tended to the presbytery of louisville exiexaandan
the synod of kentucky it is now com-
plete and apparently irreconcilable and
we are called upon to declare the beneficial
uses of the church property in this condi-
tion of tot between thothe mem-
bers of what was once a united and harmo-
nious of the presbyterian
church

the questions which have come belorobelore
the civil courts concerning the bightshights to
property heldheid by ecclesiastical bodies may
so far as we have been abloabio to examine
them be profitably classified under three
general heads which of course do not
include cases governed by considerations
applicable to a church established and
supported by law as thothe religion of the
state

1 the first of thosethese is when the property
which is the subject of controversy has
beenboon by the deed or will of the donor or
other instrument by which the property is
held by the express terms of the instru-
ment devoted to the teaching support or
preadspread orsomeof somebome specific form of religious
doctrinedoc trinetrino or belief

2 the second is when the property is
held by a religious congregation which by
the nature of its organizationglongion is strictly
independent of other ecclesiastical asso-
ciationsclatciatiionslonsons and so tarjar saas church government
Isig concerned owes no fealty or obligation
to advany higher authority

3 tho third Jsis where thothe religious con-
gregationgregationgaion or ecclesiastical body holding theproperty isia but a subordinate member of
homohome general church organization in which
there are superior ecclesiastical tribunals
with a general and ultimate power of con
troiirol more or less complete in some

supreme judicatory overover the whole mem
of that general organization

in regard to the first otof these classes itseems hardly to admit of a rational doubtthat an individual or an association of
individuals may dedicate property by way
of trust to the purpose of sustaining sup-
portingtrl and propagating definite religious
doctrinestri rlesries or principles provided that in
doing so they violate no law of morality
and give to the instrument by which theirpurpose is evidenced the formalities which
the laws require and it would seem alsoto be the obvious duty of the court in a
case properly made to see that the property
so dedicated is not diverted froinfrom the trustwhich is thus attached to its use so long
as there are persons qualified within themeaning of the original dedication and
who are also willing to teach the doctrinesor principles prescribed in the act of dedi-
cation and so long as there is any one soBO
interested in the execution of the trust as
to have a standing in court it must be that
they can prevent the diversion of theproperty or fund to other and differentuses this is the general doctrine of ooncoucourtsr ts
of equity as to charities and it seems
equally applicable to ecclesiastical mat-
ters

in such case if the trust is confided to a
religious congregation of the independent
or congregational form of church governsgovern
ment it is not in the power of the majority
of that congregation however dernderiant by reason of a change of views on
rellireligiousalousrious subjects to carry the property soao
confided to them to the support of newnow and
conflicting doctrine A pious man build-
ing and dedicating a housebouse of worship to
the sole and exclusive use of those who
believe in the doctrine of the holy trinity
and placing it under the control of a con-
gregationgretregationgatlon which at the time holds the same
beliefkieft has a right ta eexpect that the law
will prevent that property from being used
asaa a means of support and dissemination
of the unitarian doctrine and as a place orofunitarian worship Nnoror is the principle
varied wllwitwhenon the 0organization to which thetrust is confided is of the second or associ-
ated form ofchurch governgovernam ant thobrothe pro-
tection which the law throws around the
trust is the same

and though the task may be a delicate
one and a difficult one itif will be the duty
of the court in such cases when the doc-
trine to be taught or the form of worship to
be used isa definitely and clearly laid down
to inquire whether the party accused of
violating the trust is holding or teaching a
different doctrine or using a form of wor-
ship which is so far variant as to defeat the
declared objects of the trust in the lead
ing case on this subject in the english

of the attorney general vs pear-
son 3 merrivale lord eldon said I1
agree with the defendants that the religious
bellefbelief of the parties is irrelavent to the
matters in dispute except so far as the
kings court Isia called upon to execute the
trust that was a case in which the trust
deed declared the house which was erected
under it was for the worship aud service of
god and though we may not be satisfied
with the very artificial and elaborate argu-
ment by which the chancellor arrives at
the concconclusionluionlulon that because any other
view of the nature of0 the godhead than the
trinitarian view was heresy by the laws of
england and any one giving expression
to the unitarian alevieww waswaa liable to beba
severely punished for heresy by the secular
courts at the time the deed was mademado that
the trust was therefore forfon trinitarian
worship we may still accept the statement
that the court has a right to enforce a trust
clearly defined on such a subject

the case of miller vsva gable 2 denio
appears to have been decided in the

coart of errors ofner york on this prini
ciple so far as any ground of decision can
bobe gathered from the opinions otof the ma-
jorityborityJ of the court asaa reported

the second class of cases which we have
described has reference to thothe case of a
church of a strictly congregational or
independent organization governed solely
within itself either by a majority of its
members or by such other local organism
as it may have instituted for the purpose
of ecclesiastical government anndalid to pro-
pertype arty hoidheld by such a church either by way
of purchase or donation with no ototherlleriler
specific trust attached toltto it in the hands of
the church than that it is for the use of that
congregation as a religious society

in such cases where there is a schism
which leads to a separation into distinct
and conflicting bodies the rights of such
bodieshodies to the useuee of the property must be
determined by the ordinary principles
which govern voluntary associations if
the principleof government iuin such cases
is that the majority rules then wethe numer-
ical majority of members must control the
right to the use of the property if there
be within the congregation officers in whom
are vested the powers control then
those who adhere to the acknowledged or-
ganism by which the body Isia governed are
onentitledtitled to the use of the property

the minority in choosing to separate
themselves into a distinct body and re-
fusing to recognize the authority of the
governing body can claim no rights in the
property from the fact that they had once
been murnmernmembersbors of the church or congrega-
tiontin

this ruling admits of no inquiry into the
existing religious opinionsopinions of those who
comprise the legal or regular organizationorgan izA tion
foryfor if such was permitted a very small
minority without any officers of the church
among them might be found to bobe the

only faithful supporters of the religious
dogmas of thetho founders of the churchthere being no euch trust imposed upon
the property when purchased or given thecourt will not implyam ply one for the purpose ofexpelling from its use those who by regu-
lar succession and order constitute thechurch because they mayway have changed lainsome respect their views of religious truthof the cases in which this doctrine is ap-
plied no better representative can be found
than that of shannon vs frost monro

where ththe0 principle is ably supported
by the learned chief justice of the court ofappeals of kentucky

the case of smith vs nelson 18 ver-
mont asserts this doctrine in a caso
where a legkeglegacyI1ey was left to the associate
Coricorlcongregationgrewgreg on of ryegateRyegate the interest
whereof waswaa to be annually paid to their
minister forever in that case though theryegate congregation was one of a numberof presbyterian churches connected with
the generalgen oraieral preshypresbypresbyterian body at large thecourt held that the only inquiry was
whether thothe society still exists and whother they have a minister chosen and ap-
pointed by the majority and regularly or-
dained over the society agreeably to theusage of that denomination

audand though we may be of opinion that
the doctrine of matwat case needs
tion so far asaa it discusses the relation of
the ryegate congregation to the
catories odthe body to which it belongs itcertainly lays down the principle correct-
ly ifr that congregation was to be treated as
an independent one

but the third of these classes of caes is
the one which is onteonneoft enestnest found in the
courts and which with reference to the
number and difficulty of the questions
involved and to other considerations is
everydayevery way the most important

ititsis the casecasa of property acquired in any
of the usual modes for the general use ofof
a religious congregation which is itselfpart oraotaoia large and general organization of
some religious denomination with which
it is more or less intimately connected by
religious views and ecclesiastical govern
ment

the case before us is one of this class
growing outolt of a schism which has divid-
ed the congregation and its officers and
the presbytery and bynosynoddanddanaanaand which ap-
peals to the courts to determine the rightright
to the property so acquired lirahere
iiss no case of property devoted forever by
the which conveyed it or by
any specific declaration ofofletaits owner to the
support ofan v special religious dogmas or
any peculiar firm of worship but of pro-
perty purchased jortor the use of a religious
congregation and so long as any existing
religiousreligions congregation canoan be ascertained
totd be that congregation or its regular and
legitimate successor it is entitled to the
use olof the property in the case ofan inde-
pendentaident congregation wowe have pointed outtowgowhowbow this identity or succession isia to be as-
certainedcertained butbir in cases of this character wowe
are bound to look at the fact that the local
congregation is itself but a member of a
much larger and more important religious
organization and is under its government
and control and is bound by its orders
andaud judgments there are in the presby-
terian system of ecclesiastical government
iuin regular succession the presbyterypresbyprosbyjerytery over
the session or local church the enodsynod over
the presbytery andaud the general assembly
over all these are callecallol I1 in the language
of the church and they
entertain appeals from the dedeclaimclain of those
below and prescribeproscribe corrective measures
in other cases I1

in this class of casescacalesiesles we think the rule
which should govern the civil

courtsI1 founded in a broad and sound view
of the relations of church and state under
our system of laws and supported by a
preponderatingpreponderating weight ofjudicial authority
Is that whenever the questions orof
linelneine or of faith or ecclesiastical rule
custom or law haye been decided by the
highest of these church judicajudicatoriestories to
which the matter has been carried the
legal tribunaltribunals5 must accept such decisions
as ninalfinai and as binding on them in their
application to the caseease before them

we concede at the outset that the doctrine
of the englishEaglishadlish courts is otherwise ininthelathethe
case of the attorney general againstpearsonpeirsonpe irson cited before thetho proposition is
laid down by lord eldon and sustained
by the peers that it isia the duty of the court
in such cases to inquire and decide for
itself not only what waswag thothe nature and
power of thosethele church judicatoriesjudica torieslesies but
what is the true standard of faith in thetha
church organization and which odtheof the con-
tending parties before thothe court holds to
this standard and in the subsequent
case of Craigdallie vsva aikman 2 blight

the same learned judge expressexpressesei in
strong terms his chagrin that the court
of sessions of scotland from which the
case has been appealed had filled to nindfind
on thisthia latter suidsubjectact so that he could rest
the case on religious belief but badhad de
maredmarod that in this matter there was no
difference between the parties

and we can very well understand how
the lord chancellor of england who is in
his office iuin a large sense the head and
representative of the established church
who controls very largely the church pat-
ronage and whose judicialu decision may
be and not aly ii invoked in
cases of heresy and ecclesiastical contu-
macy should feelleei even in dealing with
a dissenting church but little delicacy in
grappling with the most abstruse problems

concluded on pagopaoo


