i"’”‘e; but I have concluded to give
b0 you ns the law of the case with
@ gualifieation which I shall now
: te. That if a sufficient time had
¢lnpred Letween the time of the
I{n%tlng between Pike and the de-
®ndant in Rush Valley nnd the
#looting {n Balt Lake Ciiy, for the
ion to cool, then the law would
Dot attribute the killing to heat of
lon, and it would pot be man-
Slaughter.
Of course, gentlemen of the jury,
¥°” arg to bear in mind that the
“gt: !?clll%show that the defendant,
A . Bpencer, in the county
!I)ir Bali Lake, at the time bofore the
Dding of this indictment, killed the
Tson mentioued in the indictinent
rgeant Pike, before you can
Sonvict him of any oflense. If the
gmof shall fuil to satisfy you of the
Tuth of these facts, you mneed
8 po further in your investi-
Kalion, byt return a verdict of not
%"'ltyv But if the proof shall satis-
You that the defendant, Howard
L Bpencer, fu the county of Balt
ai2ke, in the Territory of Utah, and
i A time before the finding of the
u“dlctmentln this case, did inflict
POD the Lody of said Pike a mortal
:':r‘imlld, whereby he died, then you
ti i procved to make the investiga-
a"" a8 to his guilt according to the
]"" that 1T hLave above given in
Clarge to you.
dep it gentlemen of the jury, the
®fendayt, by his counsel, says that
€18 not ruilty of murder in the
degree, nor in the seeond de-
I o2 DOT mapslaughter, voluntary or
[ﬂ&oluntary; but that whatever he
fo Wwas done in necessary self-de-
Dse, Tt therefore become my duty
Btate to you the Inw upon the sub-

tg

Ject of self~defense.

h I'*"Ury man,gentlemenof the jury,
ant the right to defend himself with
“llly menps his power, no matter
t t the means may be, against

€ asgault of another. when such
?a“ault shal] put his life in danger or
in;]tm Zreat bodily harm. I therefore
ber, ruct you that if at the time—noot

Ore or afterwards—but if at the

Il?d-'_\'illed Pike he was in danger of
Pi? life or of great bodily harm from
‘¢, or if he was snrrounded by a

of circymstances which led him
oy deve, and he did honestly be-
£ie that he was in danger of his
ne OF of great bodily harm, and act-
ﬂn'fi under that honest bwelief, fired
killed Pike, then there 8 no

b, and your verdict must be not

lr’,’i”i]lt'.\’- A man, gentleman, has a
Bef:& to fight, If necessary to his

iy qocfense, not only when actually
ang LDBer, but if the circumstances
ting,. . TToundings nre such as, at the
1¢ the shot was fired, to make it
'll’l“‘" to him, and it did appear to
bep, che defenda ¢, and he honestly
he ‘e"&d from the appenrnnces that
hodivlnﬂin danger of death or great
fire 1 harm, he had the right to
oy And glay his assailant. Bo, af-
to (M gentlomen. it comes back
"““'mm exact condition of things
(e ;_Jndiug the parties at the time
mam“““ shot was fired; for, no
Tore t.ll; what may have passed be-
t o shooting between the par-
t“_%or what niay have occurred be-
I them bhefore the shooting,

ime the defendant fired the pistol |
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{ there must have been at the time
the shot was fired some overt nct on
the part of the decensed townrds the
defendant, which put him in danger

i of his life or great bodily harm, or
which led him to believe, and he

did betleve, put him in (fanger of

his life or great bodily harm.

Of course, gentlemen of the jury,
¥ou understand that if, at the time
the fatal shot was flred, there was
no overt act on the part of the de-
ceascd towards him, which wonld
constitute suflicient greunds for him
to believe that his life was in dan-
ger,or that his person was in danger
of great bodily harm. there would
be in law no justificaion for his net.
And io this connection I may say
to you, that thelaw is that if the de-
fendant sought Pike for the purpese
of provoking or bringiong on a diffi-
culty,nnd under such circumstances
slew him, then there would be no
self~defense in the matfer whatever.

But, gentlemen of #he jury, the

lea of insanity is interposed by the

efendant; that is to say, his coun-
gel allege fhat at the time he slew
Pike he dld oot possess n sufficient
capacity and renson to enable hini
to distinguish between right and
wrong as to the particular act he
was !E!ht-u doing; that he did not
have a knowledge and conscious-
ness that the act he was doing was
wrong and eriminal, and that it
would subject him to punishment.
In other words (to put it short), they
all agres that be was an Ipsane
man, and that whatever he did was
the protduct of a discased and insane
mind. I might say to you, gentle-
men, upon this subject, that it is sel-
domi if ever a purson can be found
who 18 not subject to some peculiar-
ity or obliguity of intellect, and who
mazy be, aceording to abstract prin-
ciples, clagsed nmong some of the
almost infinite forms of partial in-
sanity. RBut this doctrine is aito-
gether too refined to be applied jnthe
practical administration of crimi-
nal justice. We must have some
standard more practieal in its char-
acter. The Jaw presumes that all per-
sons poesess a sound memory and
discretlon, and holds them responsi-
hle for their criminal acts; and this
Ehmse. “gsound memory and discre-
lon,” must be understood in its
practical and not In the abstract
sense. Lunaticsand infanta are in-
| capable of committing crime, unless
{in such cases they manifest a con-
sciousness of doiog wrong, and of
course a discretion of discernment
hetween good and evil. A man is
not to be excused from responsibility
if lie has capacity and reason sufli-
cient to distinguish between right
and wrong as to the particular act he
if doing—a knowledgeand consclous
ness a8 to the particular act he is-
then doiog—a knowledge and con-
aciousness that the a¢t he is doing is
wrong and criminal, and will sub-
ject him to punishment.In order to be
responsible, he must havesnficient
power and memory to recollect the
relation which he stantds to others,
and in which others stand to him,
that the act he is doing is contrary
to the plainest dictates of right, in-
jurlous to others, and a viclation of
the dietates of duty. On the coon-
trary, although he may be laboring
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uuder partial insanity, if he' still
understunds the nature and charze-
ter of his act, and its col uences,
if he has a knowledge that it is
wrong and crimionl, nod a mental
power sufficient to apply that
knowledge to his own case, and to
koow that if he does the act he wlkl
do wrong and recelve punishment,
partin} insanity is not sufficlent to
exempt him from responsibility for
criminal acts. 8o that, if it is
proven to your eatisfnetion that the
mind of the accused was discased
aud in an unsound state, by
reason of wound or woundes he
may have received, or by rea-
son of any other cause, -the
question will be whether the Jis-
ense existed to so high a degive that
for the time being it overwhelmed
the reason, conscience and judg-
ment, and whetlier the person com-
mitting the homicide acted front an
irresistible and uncontrollable im-
pulse. If so it 18 not the aect of a
voluntary agent, but the involun-
fary act of the body without the
concurrence of the mind directing
it. That question may be safely
stuted to you thus: Was the accused

a (ree ngent in forming the purposc
to kill Hergeant Pike? Was he at
the time the act was committed

capnble of judging whether that act
was right or wrong? and did he
linow at the time that it was an of-
fense against the laws of God and
man? If yow say nay, he is insane;
if yea, and you find the killing to
have heen purposely done, in the
manoer and form as I have hureto-
fore charged you, he is guilty,

In tryiog tils question yon wilk
keep in mind that the law presumes
every person of theage of 14 years
t¢ be of sufficient capacity to form
the purpose, to delibernte and pre-
meditate upon the acts which mal-
ice, anger, hatred, revenge, or other
evil disposition might impel him to
perpetrate.  To defeat this lepal
Fresum tion, which means the de-
ense of husanity, atthe threshold,
the mental alienation reljed upon by
the aceused must be affirmatively
estalblished by positive or eircum-
atantial proof, or, the proof of in-
sanity must b of such n character
as to raise a reasonoble doubt of his
sanity. You must be sptisfled from
the evidence that the pervert-
ed condition of the faculties of the
mind. indicated in the mainquestion,
aod which 1 have already stated as
excusing from crime, did exist at
the time the defeudant fired the
shot and killed Pike. It is not
sufficlent if the proof barely shows
that such a state of mind wns pnssi-
ble. The proof mustshow that such
n state of mind existed, or it must
be of such a character a8 to leave a
well founded doubt in your minds of
its existence. The proof must Le
sueh as to overrule the presumption
of sanity. It must satisly you that
he waa not sane, ov it must be of a
character, as I have beforestated, to
raise a well founded doubt of his
sonity. It would be unsufe to let
loose upon society offenders upon
mere theory, hypothesis or conjec-
ture. The rule that would produce
such a result would endanger a com-
mnity by giving the means of
eseapa (ron criminnl justice, wlhich



