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S but I1 have concluded to give
it0 too you as the law of the case with
thelu qualification which I1 shall now
otatearterte that if a sufficient time had
blawdpeed betweenbetweenL the time of the

between pike and the de-
fendant in rushbuah valley and the
shootinglooting in salt lakelaface city for the
phelon to cool then the law wouldwooldy attribute the killing to heat of

and it would not be man
mauaughterofefer

W course gentlemen of the jury
YOU are to bear in mind that the
awbets must show thattha the defendant
toward 0 spencer in the county
of01 salt lake at the time before the

of this indictment killed themnton mentioned in the indictment
49 sergeant pike before you can

avic himthim of any offense if the
proof shall fail to satisfy you of the
aruth of these facts you need
90 so further in your invests
jon but return a verdict of not
kilty but if the proof shall satis-
fyaf you that the defendant howard
yu spencer in the county of salthaqe in the territory of utah and
Mretimea time before the finding of the

in this case did inflict
uponpon the body of saldsaid pike a mortal
woundad whereby he died then you

proceed to make the
i as to his guilt according to the

ntvf that I1 have above given inoharge to y OU
autout gentlemen of the jury the

defendantdant by his counsel says that10 is not dulityguilty of murder in thearii degree nor in the second d-
ef nor manslaughter voluntary or

voluntary but that whatever he
did was done in necessary self de
deose
tototsa it therefore become my duty

state to you the law upon the sub
actt of self defense

hth- ery man gentlemen of the juryuw the right to defend himselfwith
Vy indans his power no matter

the
thatat the means may be against
ue assault of another when such
altsault shall put his life in danger or
awsemuse great bodily harm I1 therefore
anict you that if at the time not
borerore or afterwards but if at the

the defendant fired the pistol
aed pike he was in danger ofhis

piM
8 Wwee or of great bodily harm from

s llee or if he was surrounded by a
t
set of01 circumstances which led himto
lievej believeaeve and he did honestly be-
y that he wwas in danger of his
in

or of great bodily harm and act
ar aderunder that honest belief fired

killed pike then there is no
ww lc and your verdict must be not

y domnA man gentleman has a
eght iato fight if necessary to his

ka defense not only when actually
dangernger but if the circumstances

surroundings are such as at the
agthebit the shotot was firedurtie toW make itIIIappearyear to him and it did appear to
alraboapj

thehe defenda ttandand he honestly
he
belliedhent1 ved from the appearances that
k as98 in danger of death or greatjywily
are harm he had the rirightht to
ter anda alaxy hiss assailant

goso af
k 16ar ti

41 gentlemen itiv concomes backtbtiee tiva 4 1111ff aja exact condition of things
e ys thee parties at the time

fatal shot was fired f
oa01for noleatterfiatt

fo what may have passed bkbe
heg thevue shooting between the par
ato or01 what may have occurred be

n them before the shooting

there must have been at the time
the shot was fired some overt act on
the part of the deceased towards the
defendant which put him in danger
of his life or great bodily harm or
which led him to believe and he
did believe put hinhimx in dangerdaiger of
his life or great bodily harm

of course gengentlemenGemen of the jujuryry
you understand that if at the time
the fatal shot was fired there was
no overt act on the part of the de-
ceased towards him which would
consconstitutetiute sufficient grounds for him
to believe that his lifebre was in dan-
gergeroror that his person was in danger
of great bodily harm there would
be in law no jjustification for his act
and in this connection I1 may say
to you that the law is that if the de-
fendant sought pike for the purpose
of provokingboking or bringing on a biffi
cu froyand under such circumstances
slew him then there would be no
self defense in the matter whatever

but gentlemen of thefee jury the
plea of insanity is interposed by the
defendant that is to say his cauncoun-
sel aallegeege thathat at the time he slew
pikepa heah didaj ri not possess a sufficient
capacity and reason to enable him
to distinguish between right and
wrong as to the particular act he
was then doing that he did not
have a knowledge and conscious-
ness that the act he was doing was
wrong and criminal and that it
would subject him to punishment
in other words to put it short they
all agree that he was an insane
man and that whatever he did was
the product of a diseased and insane
mind I1 might say to you gentle-
men upon this subject that it is sel-
dom if ever a person can be found
who is not subject to some peculiar-
ity or obliquity of intellect and who
may be according to abstract prin-
ciples classed among some ofor the
almost infinite forms of partial in-
sanity but this doctrine is alto-
gether too refirefinedned to be applied in the
practical administration of crimi-
nal justice we must hayehave some
standard more practical in its char-
acter the law presumes that all per-
sons possess a sound memory and
discretion and holds them responsi-
ble for their criminal acts and this
phrase sound memory and discre-
tion 111 1 must be understood in its
practical and not in the abstract
sense lunatics and infants are in-
capable of committing crime unless
in such cases they manifest a con-
sciousnessness of doing wrong and of
course a discretion of discernment
between good and evil A man is
not to be excused from responsibilityty
if he has capacity aadabad reason suff-
icient to distinguish between right
and wrong as to the particular act he
is doing a knowledge and conscious
ness as to the particular act he is
then doing a knowledge and con-
sciousnessness that the act he is doing is
wrong and criminal and will sub-
ject him to punish mentIn order to be
responsible he must have sufficient
power and memory to recollect the
relation which he stands to others
and in which others stand to him
that the act he is doing is contraryaxy
to the plainest dictates of right in-
jurious to others and a violation of
the dictates of duty on the con-
trary although he may be laboring

under partial insanity if he still
understands the nature and charac-
ter of his act and its consequences
if he has a knowledge that it is
wrong and erhcriminalninal and a mental
power sufficient to apply that
knowledge to his own case and to
know that if he does the act he will
do wrong and receive punishment
partial insanity is not sufficient to
exempt him from responsibility for
criminal acts so that if it is
proven to your satisfaction that the
mind of the accused was diseased
and in ari unsound state by
reason of wound or wounds liehe
may have received or by rea-
son of any other cause the
question will be whether the dis-
ease existed to so high a degree that
for the time being it overwhelmed
the reason conscience and judg-
ment and whether the person com-
mitting the homicide acted from an
irresistible and uncontrollable im-
pulse if so it is not the act of a
voluntary agent but the involun-
tary act of the body without the
concurrence of the mind directing
it that question may be safely
stated to you thus was the accused
a free agent in forming the purpose
to kill sergeantBergeant pike was he at
the time the act was committed
capable of judging whether that act
was right or wrong and did he
know at the time that it was an of-
fense against the laws of god and
man if you say nay he is insane
if yea and you find the killing to
have been purposely done in the
manner and form as I1 have hereto-
fore charged you he is guilty

in trying this question you will
keep in mind that the law presumes
every person of the age of 14 years
to be of sufficient capacity to form
the purpose to deliberate and pre-
meditate upon the acts which mal-
ice anger hatred revenge or other
evil disposition might impel him to
perpetrate to defeat this legal
resumptionpresumption which means the de-
fenseEDse of insanity at the threshold
the mental alienation relied upon by
the accused must toebe affirmatively
established by positive or circum-
stantial proof or the proof of in-
sanity must be of such a character
as to raise a reasonable doubt of his
sanity you must be satisfied from
the evidence that the pervert-
ed condition of the faculties of the

adi bated in the main question
and which I1 have already stated as
excusing from crimecrime did exist at
the time the defendant fired the
shot and killed pike it is not
sufficient if the proof barely shows
that such a state of mind was possi-
ble the proof must show that such
a state of mind existed or it must
be of such a character as to leave a
well founded doubt in your minds of
its existence the proof must be
such as to overrule the presumption
of sanity it must satisfy you that
he was not sane or it must be of a
character as I1 have before stated to
raise a well founded doubt of his
sanity it would be unsafe to letidt
loose upon society offendersoffe upon
mere theory hypothesish thesis or conjec-
ture the rule that would produce
such a result would endanger a com-
munity by giving the means of
escape from criminal justice which


