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to the benéfit of that doubt, and it
would operate to his acyuittal.

I may further nay that, being the
cxclusive judges of the testimony,
a¢ wellas the credibllity of the wit-
nessed, if there be any conflict in the
testimony, it Is your duty to recon-
clle Buch conflict, so as to make the
evidence which has gone to you a
consistent whole; but if, after n enlm
review of tho evidence, you are not
ahle to reconcile the proof which
may be conflicting, if any such
there be, then it is your province to
reject such as may seem to be In-
consistent with the truth, and adopt
such a8 may secem to be consistent
with the truth.

Now, pentlemen, keeping thuse
idens nnf prinelples fairly in your
mind, nnd applying them to all and
every part of the charge which I
shall hereafter give you, I will now
provewd to glve you the law, as I
understand it, as applenblo to the
facts of this case. Whether [ gtate
the law correctly or not is not for
irou to say. You are to take the
aw as I ghall give it to you, and
follow it. “

Tho statutes of the Territory, in
force at the timo this offeuse is said
to have been committed are as fol-
lows:

“Wheoever kills any huinan being
with malice aforethouglht, either ex-
press or implied, is gullty of murder.
All murder which s perpetrated by
menns of polson er ]yllng in wait, or
any other kind of wilful, deliberate
or pretueditated killing, or which is
commmitted in the perpetration, or
attempt to perpeteate any narson,
rape, robbery, mayhem or bugglary,
is murder in the first degree. Mur-
der commmitted otherwisoe than as set
forth in the precedimg sectlon is
murder in the second degree. Man-
sluughter is the unlawful killing of
a human boeing without malice, and
it is of two kinds:  First, voluntary,
upon a sudden quarrel of hoeat of
passion; and, second, inveoluntary
in the commission of an unlawl’uf
achk not amounting to felony, or in
tiic comhmisgion of n Inwiful act
which might produce death in an
unlawful manner, or without due
caution or circumspection.??

That, geatlenien, js the law de-
fining the offunses, ns I nnderstaiul
it, charged in the indictment iu this
cause, so far a5 T deem the Inw ap-
plicable to the fucta of this case, and
wo will first inﬂuire concerning the
offense of murder in the first de-
gree, because, a8 [ aay, this indict-
ment includes murder in the first
degree, second degree, voluntary
and involuniary manslanghter; and
it therefore becomes the duty of the
eourt to charge you upon each and
every of those four offenses.

The government, by its counsel,
does not insist that this offense was
committed hy poison, nor In the at-
tempt to perpetrate nny arson, hurg-
lary, robbery, or any of those of-
fpnzes mentioned in the staiute; Lut
it docs insist that the facts show
that the decensed was killed by the
defendant nnder such circumstances
as to malke the killing wilful, de-
liberate, premeditated and with
malice prepense.

[ thercfore charge you, gentle-
men, in g0 many words, that if you

find from the facts that the defend-
ant Iny in wait for the decessed with
n view to shoot and kill him, and
that he did shoot and kill him w hije
lying in wait, then the defendant
is guilty of murder in the first de-
%ree. he lnw makes murder in the
firet degree in that kind of n easc
consist of the menns wherchy it is
done, so that it it was done by lying
in wait, then the law snys that
killing by that means is murder in
the first degree. And if the facts
shall satisfy you that the killing waus
done by the dofendnant while [ying
in walt, you need go no further in
your interrogatories, but stop there,
and return a verdfct of murder in
the first degree.

I further charge you that if the
killing was dome by tho defendant
wilfully, that is, of purpose, with
an intent that the act by which the
life of the party istnken shall have
that effect, dull{»cmbely, that is, of
cool purpose, maliciously, that is.
with malice aforethought, and with
premeditation, that is, n design
must be formed to kill Lefore the
act by which the death is produced
is performod—if you find from the
facta that the killine wns done un-
der the ci rcumstnncesfusc describoed
to you, then it is murder In the first
degree, and you need go no further
in your inguiries, but stop there aind
prooounce a verdict of murder in
the first degree.  The premeditation
need not have been of any long
atanding, Itissufficient if the de.
sign to kill was formed but a mo-
ment before the act was done by
which the life of the deceased wans
talken. But, gentlemen, if, after o
thorough and careful consideration
of the facts, you come to thoe conclu-
sion that the defendant did not kili
the decensed by lying in wait, and
that he did not kill him wilfully.
deliberatoly, premeditatediy and
with malice aforethought, as 1 hare
described, then it 1z your duty to
acquit him of that crinie, and next
inquire whether he be guilty of
the crime of murder in the second
degree.

Murder in the second degree is
the unlawful killing of another with
malice aforethought. It is dis-
tinguished from the crime of mur-
der 1n the first degree in this, that
thore is no premeditation nor delib-
eration requisite to makelt thecrime
of murder inthe second degree. But,
if ome wilfully kill another, that is,
of purpose, knowing the act where-
by a life i taken shall have that ef-
fect, maliciously, that is, of malice
aforethought, it is murder in the
second degree. I therefore instruct
you that 1’? you find from the facts
that the defendant wilfully, that is,
of purpose, in intending that the
act, the firing of the pistol, should
have the effect to take the life of
Pike, maliclously, that is, with
malice aforethought, then the de-
tendant would be gullty of murder
in the second degree, and you should
fo find. 1 may say to you that
malice may be expressed or hnplied.
Itis implied wherelife is taken hythe
use of n deadly wenpon,nsa gun or &
pistol. Therefore, If you find from
the facts that the life of Pike was
taken with n deadly weapon by the
defendant, from that the lnw im-
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plles mmlice, nll other queﬂti"“ﬁ
aside, concerning which I sha
hereafter instruet you, and the k“i'l
ing would be murder in the secoll
degree.  But, gentlewmoen, after hav:
ing carefully surveyed the factsil
the case and considered them, if you
find that the defendant is not guilty
of murder in the second degree,Lhel
you shall acquit of that offense, 314
aext proceed to inquire whether B¢
be guiity of mmanslaughter.
Voluntary manslaughter, is 08
unlawful killing of a human being
without malice, upou a sudden hett
of passion or guarrel. The di#
tinguishing feature betwecen mul
der in the second degreo, or coil:
mon law murder, tnd manslaught”
vr, is that in the Intter there 18 10
malice. If cne slnys nanothel
upon a suddeu hent of passiot
or upon suflticlent ProvomLIO"-
although he used n deadly weapot
the Inw dous not imply malice, b
gone un fer the
circumstances described negative®
mallee. I therefore instruct yﬂ”i
that if you find that tho del’und-‘l"b
slew the deceased with n pistol, lJ“I
that he did it under passion, whie?
wus aroused, that,for the time being
deprived him of the power to rcmw‘:
and think nnd delibernte, then thi
would be veluntary mianslaughteh
and there would be no malice In ¢
killing. But the law. in tender“‘*;_
to human life and liberty, would 3
tribute the killlng to the sudde?
hent of passion rather than to man("‘l”
so thatif you find that the defent”
ant is gullty of voluntary mal
slaughter, as 1 have deseribed, ﬂl"?_
ou will return a verdict to that ew
ect. But if the facts shnll_shor
that the defendant be not guilty ¢
voluntary mabrlaughter, then YO
shallacquit him of that offonse, 809
inguire whether he be guilty of i
voluntary manslaughter. e
Involuntary manslaughter is the
killing of a person in the comm*,
sion of some unlawful act B&
amount!ng to feleny, or in the colgh
mission of n lawful act Whlfu
mifght producedeath in an uniaw
manner, or witliout due eare 10
circumspection. I therefore chd &
you, that if you find that the Ki 4
ing was done under auch cu‘cl"}d
atances as just predicated, it wou i
Lo involuntary manslaughter, “;'e
you should convict of that oﬂ'eﬂhé
But if you should fail to find L
fncts sufficient to warrant coll“m
tlon of that crime, you shall acg!
of that offeusg. 3
Concerning the Ilaw of mﬂ"_
slaughter, T noi asked by the cott y
ge] for the dofondant to instruct | b
a8 follows: That mo precise WU
can be lnid down Ly the court “"be
role of law which can be held 0 o
sufticiont *cooling time.” It mir-
depend upon the nature und ghe
cumstances of the provocation, "o,
extent to which tho passions Hllwl'
been aroused, nnd the fact whet s
the injury inflicted Ly thu prov‘z of
tion I8 more or lcss permanelts o
irreparable. The question 18 0[""“1]
reasonablo time, depending o0 4
the circumstances of the cast Y-
must bo determined by the Ji uf
1 have some doubts, g,rfmt.len_m"tlle
the jury, as to whether that ‘? (il
Inw ns applieshle to the facts 0




