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to the benefit of that doubt and it
would operaoperate to his acquittal

I1 may further say that being the
exclusive judges of the testimony
as well as the credibility of the wit-
nesses if there be any conflict in the
testimony it is your duty to recon-
cile such conflict so as to make the
evidence which has gone to you a
consistent whole but if after a calm
review of the evidence you are not
able to reconcile the proof which
may be conflicting if any such
there be then it is your province to
reject such as may seem to be in-
consistentconsist eiDt with the truth and adopt
such as may seem to be consistent
with the truth

nowenow gentlemenent lemen keepingbeeping these
ideas adfand principles fairly in your
mind and applying them to all and
every part of the charge which I1
shall hereafter give you I1 will now
proproceed bofto giveive you the law as I1
understand it as applicable to the
facts of this case whether I1 state
the law correctly or not Is not for
you to say you are to take the
lawjaw as I1 shall give it to you and
follow it 0

the statutes of the territory in
force at the time this offense is said
to have been committed are as fol-
lows

fo-
llowlows

whoever kills any human being
with malice aforethought either ex-
press or implied is guguiltyalty of murder
all murder which is perpetrated by
means of poison or lying in wait or
any other kind of wilful deliberate
or premeditated killing or which isIsI1

committed in the perpetration or
attempt to perpetrate any arson
rape robbery mayhem or burglary
is murder in the first degree mur-
der committed otherwise than as set
forth in the preceding section is
murder in the second degree man-
slaughter Jsis the unlawful killing of
a human being without malice and
it is of two kinds first voluntary
upon a sudden quarrel or heat of
passionpassI1 0n and second involuntary
in the ccommission of an unlawful
act not amounting to felony orr in
the commission of a lawful act
which might produce death in an
unlawful manner or without due
caution or circumspection

that gentlemen is the law de-
nning

de-
fining the offenses as I1 understand
it charged in the indictment in this
cause so far as I1 deem the law ap-
plicable to the facts of this case and
we will first inquire concerning the
offense of murder in the first de-
gree because as I1 say this indict-
ment includes murder in the first
degree second degree voluntary
and involuntaryamry manslaughter and
it therefore becomes the duty of the
court to charge you upon each and
every of those four offenses

the government by its counsel
does not insist that this offense was
committed by poison nor in the at-
tempt to perpetrateD any arson burg-
lary robbery or any of those of-
fenses mentioned in the statute but
it does insist that the facts show
that the deceased was killed by the
defendant under such circumstances
as to make the killing wilful de
liberate premeditated and with
malice

I1 therefore charge you gentle-
men ininsoso many words that if you

find from the facts that the defend-
ant lay in wait for the deceased with
a view to shoot and kill him and
that he did shoot and MUkio him while
lying in wait then the defendant
is guilty of murder in the first dde-
gree

e
the law makes murder in the

first degree in that kind of a case
consist of the means whereby it is
done so that if it was done by lying
in wait then the law says that
killing by that means is murder in
the first degree and if the facts
shall satisfy you that the killing was
done by the defendant while lying
in wait you need go no further in
your interrogatories but stopatop there
and return a verdict of murder in
the first degree

I1 further charge you that if the
killing was done by the defendant
wilfully that is of purpose with
an intent that the act by which the
life of the party is taken shall have
that effect deliberately that is of
cool purpose maliciously that is
with malice aforethought and with
premeditation that is a design
must be formed to kill before the
act by which the death is produced
is performedmed if you find from the
facts that the killing was done un-
der the circumstances just described
to you then it is murder in the first
degree and you need go no further
in your inquiries but stop therlandthere and
pronounce a verdict of murder in
the first degree the premeditation
need not have been of any long
standing it is sufficient if the de-
sign to killIII was formed but a mo-
ment before the act was done by
which the life of the deceased was
taken but gentlemen if after a
thorough and careful consideration
of the facts you come to the conclu-
sion that the defendant did not kill
the deceased by lying in wait and
that he did not kill him wilfully
deliberately premeditatedlypremeditatedly and
with malice aforethought as I1 have
described then it is your duty to
acquit him of that crime and next
inquire whether he be guilty of
the crime of murder in the second
degree

murder in the second degree Is
the unlawful killing of another with
malice aforethought it Isia dis-
tinguished from the crime of mur-
der in the first degree in this that
there is no premeditation nor delib-
eration requisite to make it the crime
of murder in the second degree but
jfif one wilfully kill another that is
of purpose knowing the act where-
by a life isI1 s taken shall have that ef-
fect maliciously that is of malice
aforethought it is murder in the
second degree I1 therefore instruct
you that if you find from the facts
that the defendant wilfully that is
of purpose in intending that the
act the firing of ththe pistolastol should
have the effect toeuetake the life of
pike maliciously that is with
malice aforethought then the de-
fendant would be guilty of murder
in the second degree and you should
so find I1 may say to you that
malice may be expressed or implied
ltit is implied where life is taken bytheby the
use of a deadly weapon as a gumgua or a
pistol therefore if you find from
the facts that the life of pike was
taken with a deadly weapon by the
defendant from that the law im

plies medice all other questions
aside concerning which I1 shallBOW J
hereafter instruct you and the esstkilk Sing would be murder in the second y
degree but gentlemen after bov-
ing carefully surveyedBurve the facts inib
the case and considered them if7YOU

find that the defendant is
of murder in the second degree th
you shall acquit of that offenseof
next proceed to inquire whetherwhetherbOW
be guilty of manslaughter

voluntary manslaughter is wo
unlawful killing of a human beiobeing
without malice upon a sudden beffib
of passion or quarrel the w00

feature between mk
der inin the second degree or abbl 4
mon law murder and mans laughO
er is that in the latter there is 000
malice if one slays anotn ai5

upon a sudden heat of passionpasaios
or upon sufficient provocation si a

although he used a deadly deapweapon 61

the law does not imply malice bu
the fact that it was done anlerun ler w
circumstances described degati
malice I1 therefore instruct bofy
that if you find that the defenddefendantan
slew the deceased with a pistol butba
that he did it under passion will
was aroused that for the time being
deprived him of the power to keawn
and think and deliberate then thoabw
would be voluntary manslaughter
and there would be no malice in tbt
killing but the law in tender
to human life and liberty would av

tribute the killing to the suddensud
heat of passion rather than tovow
so that if you find thatthat the
ant is guilty of voluntary
slaughter as I1 have described thaoeu
you will return a verdict to that efe p

feet but if the facfactstasshallhall shwabo0 42
that the defendant be not guilty 01

voluntary manslaughter then YOMya
shallacquit him of that offenseoffensep anda
inquire whether he be guilty of iaW
voluntary manslaughter

involuntary manslaughter is v
killing of a person in the
sion of some unlawful act da 4

amounting to felony or in the cowcoto
mission of a lawful act
might produce death in an unisi1181

iidmanner or without due care a
circumspection I1 therefore abat y
you that if yuyeu find that the imkw
ing was done under such circus
stances as just predicated it 7

andbe involuntary manslaughter vw

you should convict of that z

but if you should fallfail to find tstho
facts sufficient to warrant collacollv
tion of that crime you shall acquit
of that offense i

concerning the law of ras
slaughter I1 am asked by the cowcoll f

sel for the defendant to instruct10vt0

as follows that no precise wa
can be laid down by the court ambab

rule of law which can be held toD bav
sufficientclent coolinging time itetcaWO

OW
depend upon tthee nature and 0

thocum stances of the provocation w t

extent to which the passions n
been aroused vind the fact whetherWhabetethor
the injury inflicted by the pro or J
tion is more or less permanentpel kaneai
irreparable the question is
reasonable time depending OD ilthe circumstances of the case
must be determined by the JJUPTJUP T

I1 have some doubts gentlegintlegittlemenmwmen J
the jury as to whether that ivlaw as applicable to the docte6ats P aj

tar


