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with rheumatism andana came rather
late he came down with consider-
able difficulty

A few minutes later trustees alff
bailey and MiUmillspaugh entered the
court and took seats within the bar

the reading of the minutes of the
past two days was proceeded with
when clerk clarke reached the

Cpointint regarding judge zanes with-
drawalwal from the proceedings against
receiver dyer nehe read that the
trustees had filed a petition

what is that interrupted judge
judd

presented a petition I1 said mr
clarke

make it a paperer writing re-
marked judge juddjpuald and the change
was madeat the conclusion of the reading
judge zane announced that three of
the trustees were present and that
mr colbath would be here tomor-
row he asked the privilege of ap-
pearing as counsel this was grant-
ed

judge zane they would all pre-
fer a postponement till tomorrow
that all may be present

judge judd have you the an-
swer of those present

judge zane yes sirair
f judge judd then file that

judge zane I1 desire to be heard
in their behalf

jujudgee sandford we do not care
to hear any argument now we will
hear it all together

jujudgedge zane of course it would be
an injusticein ustice to the trustees not to be
heardhea M

judge sandford we do not care
to hear any argument

the statement of the trustees was
thenhen filed as follows
in the susupremepre Ccourtbourg of the territ-

ory
terri-c

of utah
the united states of america

Asinplaintifftiff vs the late CcorporationcirVOratiOn of
theie church of jesus chchristrist of lattwfier day saints and others defend-
ants
to the honorable the supreme court

of the Terrikterritoryty of utah
your respondents rudolph alffJ- PJ- F millspaughaugli JL U colbath and

T C bailey to whom notices have
been issued requiring them to show

causeause why they should not be pun
med as for contempt represent and
showgoow unto the court

that they are now and ever since
rporbior to the first day of november
iakS havebeen trustees of schools of
vwhe school districts named in their
petition herein that commencing on
orr about the fourteenth day of nov-
ember 1888 an examination was
heldeld before E T sprague special
commissionermissioner of this court to whom
w been referred by order of this

rt the taking of testimony in
agard to the compensation to be al
wed to the receiver and to his

solicitors in the above case that this
SUMI nation before saidtd referee
showedawed aggregate claims against thefandlod in the hands of the receiver
oloverf f 52 1 of which wereforgr the recreceivereiver for each ofhiss 9attorneys and over for the
ellposeellse account of said receiver

no contest was made to the al
fund

glauce off these claims against thena on said examination that on

or about the twenty second day
of november the boards of trus-
tees of the school districts named
in the petition met and passed
respectively a resolution authorizing
and directing one of their members
to employ counsel to contest the saidad
claims of the said receiver and of his
solicitors and to represent the inter-
ests and defend the rights of the re-
spectivespec tive school districts in the above
entitled ewecase that this action was
taken by the said school boards be-
cause they deemed it to be their
duty as school trustees to preserve
as much of thip fund as possible
that in so doing they were actuated
solely by their duty as public officers
to the public and for the benefit of
the common schools not only of
their districts but of the whole terr-
itory they believed that they were
taking an action that was laudable
and necessary for the public wel-
fare

that in accordance with said reso-
lutions your respondents did retain
counsel and on the twenty eighth
day of november 1888 appeared by
their solicitors and presented to this
court a petition wherein they set
forth the facts that gave them as
they supposed the right to appear
that this petition waswasobasedased upon the
testimony taken before the said ex-
aminer which is a record of this
court upon statements made in the
publicbublic press upon statements made
byy various persons and upon infor-
mation within the knowledge of the
general public that in their peti-
tion they prayed that they might be
made parties to said proceeding or
that they might be allowed to ap-
pear by their solicitor or otheraotherwiseise
in order to defend and protect the
interests of the common schools
that they represented and preserve
so much of the fund as might be-
long to said schools and that such
other trustees of district schools as
might wish to come in might
also be made parties or allowed
to appear and that your peti

might be allowed to pro-
duce evidence to prove and
substantiate the facts stated in the
petition that when the petition was
presented the court made an order
in which it was directed that said
petition if verified be referred to
rubertrobert harkness esq to take such
testimony as by the petitionerspetitioners and
by the said receiver and his solicit-
ors might be produced touching the
matters in said petition set out

that your respondents thereupon
after consultation being advised by
their solicitors that under the order
of reference they were in almost
the same position as they would
have been had they been made
parties to the proceeding to fix com-
pensationpensa tion determined to proceed
that they verified the petition and it
was filed and thereupon and before
in preparing the evidence and
in receiving the attendance of
witnesses for the contemplated
examination they expended be-
tween four and five hundred dol-
lars that answer was made by the
receiver and his solicitors wherein
every allegation of the petition waswae
denied that the examination was
begun on the day of december
18881868 and was suddenly closed by

the defendant receiver a witness
declining to answer in defiance of
the ruling of the said examiner that
thereupon the examination was
closed and your respondents at the
first session of the court thereafter
applied for a rule against saidsaid
witness requiring him to answer
that afterwards said receiver appleapplied
to the court for an order amending
the order of reference that the
questions were argued before the
court by solicitors for the respective
parties and thereupon the court
allowed the amendment to the order
of reference that the order was di-
rected to be settled by the respective
solicitors that the solicitor for the
defendants proposed a draft of an
order to which the solicitors
for your respondents objected and in
order that there might be no mis-
understanding as to the meaning of
the order asked for the following inin-
sertionbertionsertion4 also testimony as to
whether is an excessive ex-
orbitantor and unconscionable charge
for what said receiver has done
and in proof of such issue any
evidence may be offered of what the
receiver has done or of what he has
not done that he should have
done this insertion the court
declined to make and made the
order which is now of record

that thereupon your respondents
are advised by their solicitors that
the amended order of reference con-
fined the issues to charges of fraud
corruption misconduct fraudulent
and unconscionable charges and
claims for compensation or profes-
sional misconduct and that there
were no allegations in thetheir1 petition
that were charges of fraud corrup-
tion or misconduct except one and
none that were charges of fraudulent
and unconscionable claims or profes-
sional misconduct and that they
would probably be permitted to offer
no proof on any of the allegations
of the petition except the stsingle one
of the receiver having failed to take
possession of certain property that
liehe could have taken possession of
and in view of the situation they
declined to proceed that they
deemed it necessary in courtesy and
deference to the court and in justice
to themselves to state to the court
their reasons for declining to pro-
ceed that their statements made in
the paper which they submitted to
the court so far as they are state-
ments of legal conclusions were

I1 made upon the advice given them
by their solicitors thatteat they were
advised by their solicitors that they
could offer proof under this order
only of a charge for compensa-
tion that was both fraudulent
and anconunconscionablesc10nable they were
further advised that the alle-
gation that the claim of the re-
ceiver was grossly exorbitant ex-
cessive and was not a
charge of a fraudulent and uncon-
scionablescio claim because there was a
wide distinction between a fraudu-
lent and unconscionable claim and
an excessive exorbitant and uncon-
scionablescio claim and that therefore
they could offer no proof whatever
on the subject of compensation

your petitionerspetitioners further represent
that they have acted in the best of
faith throughout this whole proceed


