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SPEECH OF SENATOR PENDLE-
TON ON THE EDMUNDS
BILL.

Mr. President, I heard the Presi-

dent of the Senate say to a SBenator
who offered an amendment that it
was not in order in the present
stage of the bill, beeause there was
already pending an amendment to
an amendment. Obegerving the ad-
monition of the Chalir, I shall at the

roper time move to amend the fifth

ine of the fourth section, at present | Jlémﬂ held. after elaborate
?

the fifth section of the bill, by strik

ing out the words “or has been,”
before “living;” and also in the sev-
enth line striking out the words “or
has been,” before “*guilty;” s0 as to

read:

That he is living in the practice of bigamy,
polygamy, or unlawfal cohabitation with
more than one woman, or that he is guilty of
an offense punishable by either of the fore-
golng sections, &c.

I shall also move to amend by in-
serting after the word “woman” the

words ““or any womsan with whom |

he 18 not married.”

In the first line of the seventh,
now the eight section, I shall move
to strike out the words‘‘polygamist,
bigamist, and ingei1t the words “‘per-
gons now practicing polygamy or
bigamy;” and after the word ‘““wo-
man,” in the second line, I shall

move to insert “‘or any woman with |

whom he is not married.”

Mr. President, I have listened fo
this debate to-day, #nd I have read
with great care the debate which
took place yesterday, when 1 was
not present in the Benate, I read
with interest the remarks made by
the honorable Benator from Arkan-
gas [ Mr. Garland] and the honorable
Senator from Delaware, [Mr. Bay-
ard. ] 1 was pleased to ree the state-
ment made by one, or I think both
those Senatcrs, that while they had
finally come to the conclusion that
they would support this bill they
did it with many misgivings as to
geveral of ils provisions, and with a

eat doubt as to whetker it would

nally secure the purpose which
they intended to accomplish. I do
not find it necessary in what I have
to say upon the biil or the vote that
I may finally give to controvert any
of the legal positions which either of
them has taken.,

I have had

only upon thia occasion but hereto-|su

fore, in defining to myself exactly
upon wiaich the
ernment of the United States over
ator whose memory was so fitly
most elaborate argument

the conclusion that the idea that
the power of Congress over the Ter-
ritories rested in the second clause
of the third section of the fourth ar-

ticle, the one quoted by the Senator '

from Arkansas yesterday — the
clause that Congress shall have
power to dispose of and make all
needful rules and regulations re-
specting the territory and other pro-
perty belonging to the United States
—was entirely withou! foundation,
and that the whole power of the
Government in the matter was to be
derived from that c¢lause of the Con-
stitution which provides for the ad-
mission of new Btat<s, It is not a
new question; it is not a guestion
easy of. solution., I do not undertake
to say that even in my own mind I
have come to a satisfactory conclus-
ion upon it; but I think it is absolu-
tely certain that by whatever clause
the power is given to the Congress

of the United States to control and |

govern the Territories of the United
States, Congress is always, in all
circumstances, under all conditions,
limited by the prohibitions in the

L

| citizens of the United Stales,

|

tfme ordaln and establish. The
from time to

ud both of the supreme and
%ﬁmmumm during good be-

In section 1864 of the Revised
Statutes we haye the following_pro-
vision:

The Supreme Court of every Te
shall of & chief-justice and two .
ate justices, any twoof whom shall oousti-
tute & quorumn, and they shall bold their of-
fices for four years,And uniil thelr successors
are appointed and qualified.

The tenure by the Constitution of
all inferior judges is “during good
behavior.”” Here is a section of the
law which provides that in the Ter-
ritories they shall hold for four
which the Bupreme Court
argument,
to be within the power of the
Congress of the United BStiates
under their power over the Terri-
tories, ,

Mr. Pendleton. I undersiand that
perfectly. - These Territorial eouris,
to be found in every law organizing
the Teiritories of the United States
or exercising control over them after
they are organized, do not belong to
the judicial system of the Uniled
States, They are organized under
the general power of Congress to
provide governments for the Terri-
tories, 1 admit that Congress has
the power to establish governments
over those Territories, to organize
Legislatures, to organze courts, to
enable them through their own ac-
tion to perform al!l the functions of
civil government, I deny that there
is any power in the Congress of the
United States under the Constitu-
tion or anywkhere else to establish a
despotisin over the Territories. 1
deny that they can in any of the
Territorles violate any of those pro-
visions of the Constitution which

e ——

protect the life and liberty of the

ny that they can establish a gov-
ernment in the Territories of the
United States anywhere which
ghall try and execute a man without

giving him the benefit of a trial by |

Ida-]

jury under an indictment accord!ng

to the forms of lJaw which the Con- | ries more than woman.”

stitu!ion has prescribed.

Mr. Butler, I wish to ask my
friend a question in connectlion with
that part of his argument. Does he
believe that Congress, under the
Constitation, may or may not im-.

second marriage takes place. It
Fma}: have been. 1t may be that
they have held that the day

pose a qualification for voters in the
Territories? 7

Mr. Pendleton. I belleve Congress | the marriages took placeon thesame
may;and I shall direct some remarks | day it was not asubsequent or a prior
great difficulty, not |1have to make directly to that very | marriage, and therefore it was neces-

biect.
Mr.~Jon

ns, to be designated by
the Pr
Senate, includiug the judicial and
legislative powers of
tory?

Mr, Pendleton. I have not had

ly what it p
pared to say that it it vested in two
or two hundred people the right to
control and govern the Territory
Florida in any way inconsistent

tion of the United States, guarantee-

: EArYy
_ es, of Fiorida. I wish in { the bill, I do not know how that is,
the provision of the Constitution | that connection 1o ask the Senalor|and I therefore take no exception to
power of the Gov-|from Ohioif he considers the act|jt. At all events this is an addition
which I cited yesterday, for the gov-| {o the crimes defined in section 5352

the Territories rests. Iheard a Sen- | ernment of the Territory of Florida, | of the Revised Statutes, which is
o who . T de- | unconstitutional, which vested the 1 ¢

corated here the other day, after a|entire powers of government in one | States,

come to | OF more

the opportunity of examining close- 2‘,.1'3‘;1’:;"”

ly that statute; I do not know exact- | with moret
ro:;ridgd; but I am pre- éd gulity of a misdemeanor.

of |

with the provisions of the Constitu- |

ing the rights of life and personal
liberty and property to the cilizens,
it was unconstitutional, |

Mr, Pendleton. With pleasure.

Mr. Hoar. May I ask the honor- | the fourth section of the bill what
able senator from Ohio a question? |do we find? In defining the quali-

Mr. Hoar. 1 desire to ask him | cases of this kind, we find that it
if he believes that Congress might | shall be a cause of challenge that a
constitutionally take away from the | man ‘is now, or ever has been Jiv-
inhabitants of any Territory of the |ing in the
United States all power of self-gov- | polygamy, or unlawful cohabitation |
ernment whatever, and might make | with more than one woman, or that
all the laws, civiland criminal, and | he is or ever has been guilty of an

some cases where those ple

reached perhaps six or eight or ten

thousand; it has been denied in

other cases until they reached thirty

or forty thousand. This I say: that

the Congress of the United States is

bound to give to the pecple of a Ter-

ritory the right of self-government

within ceriain ranges, as soon as it
becomes safe and proper that they

should exercice that right, in order

to give them the training n

to be admiftted as new BStates; and
until that Lime, as long as it as-
sumes to control and govern them,
it is bound by the grants and the
prohibitions of the Constitution.

Mr. Hoar. But sre nut all the Ter-
ritories to-day, subject to the veto
power of the governors, in whose se-
lection the people have no part, and
to the veto power of Congress?

Mr. Pendleton. I do not know
that all of them are, Some of them
are; perhaps all of them, but that
suggestion, I submit, would mnot in
any degree affect theargument that
I am making as to the power of Con-
gress at all times, and the duly of
Congress al some time, to remit 1o
these people the rights of self-gov-
ernmens, I do nct find myself
bound in any way at all to antago-
nize the position the gentlemen have
taken in relation to the powers of
Congress over the Territories. 1
might difler with them. 1 do differ
with them essentially, but it is not
necessary for my argument that I
should enter inlo any discussion
with them upon that subject.

Now, what is the bill before us?
It is a crimes act, The Litle defines
it to be a uill to amend a clause of
the erimesact. This whole title of
the Revised Statutes of the United
States, of which section 5352 is a
part, is the crimes act of the United
States. This bill provides an amend-
ment to a clause of the crimes
and theonly amendment that I see
in the first section of this bill is

simply the introduction of the words |

“and any man who hereafter simul-
taneously or on the rame day mar-

I do not know whether it is found
in the practice vf this Territory that
it is necessary to be so particular as
to the time when the act of the

was but an instant of time, and if

to introduce this provision of

part of the crimes act of the Uniled

prive him of the right to abandon
that which you define as a crime,
and say that if he has abandoned
what you have now for the first
time defined to be & crime, or at
Jeast now do deflne to be a ¢rime, he
shall not eitupona jury. 1o you do
that in' relation toany other man?
A man goes into the penifentiary
after conviction of crime, and in
gome St he is dirqualitied from
gitting on a jury, but if he comes
out upon a pardon he is competent
te sit upon the jury; but he would
not be competent under the provis-
jons of a statute like this. The
don, while it may wash away

is sins so that he sball become as
white a8 gnow, cannot override a
provigion of the statute that pres-
cribes that he shall not thereafter

siton a jury.
Now, gir, I do not think this ex-
tremely important; I am perfectly

ready to eay that, butl do think it
ghows this animus and spirit with
which the i.ill is pressed wupon the
Senate to-day,and in that I meanno
reflection upcen honorable Benators
who git upon the Judiciary Com-
mittee. I think it is the outgrowth
of a epirit which is atroad in the
Jand “which means to stigmatize
these people as criminals, asa out-
laws, as beyond the borders not only
of civilization, out of the protec-
tion of the Constitution of the
United States. . |

I am not to be misunderstood. 1
will coincide with any gentleman
who endeavors to go the farihest,

| of the

criticism on the ESenator’s efale
menft, which he so courteously pe.
mitted me to make., This bill a'
not undertake fo define the cams
of challenge, leaving the ordinan
causes of challenge to be settled i)
tbe ordinary manner. Itsimply adg
this cne. The bill dces not say thy
a man indieted for murder shall ng
8it on the jury that fries him; thy
is Jeft to the ordinary action of il
law. Bo in the case the Senator s
fers to,

Mr, Pendleton. This does not pre
tend to be a general law defining th
gualifica‘'ion of jurors who are tol
called at all times and upon all cars
but it undertakes to define the qual
fications of those who shall sit j
these particular cases, an1 it include
the man who lives in open and ca,
rupt and acknowledged vice as
of those whose competency to a sa
upon 8 jury is maintained, and §

excludes the mau who does not, |

propose an amendment that shal
exclude both, I have no faulf §
find with the provision of. the bi
upon that subject, but I want an s
ditional provision in it which shal
also exclude the man who, ha:iﬁ
vne wife, is living in open
notorious adultery with ancther wp
man.

Mr. Edmunds. May T ask my
friend from Ohio a question?

Mr, Pendleton. ¢ ertainly,

Mr, Edmunds. Assuming thy
the theory of a jury is impartialily
that impartiality must be in res
precise oflense thatis attri
ed to the accused. I sssume evern

within proper hmits, to crush out
this erime of poly . I believe
purest civilization; that it precents
the safeguards by which soziety is to
bs gecured; that the sweet charities
of conjugal and parental-and filial
Jove are those which guide and
guard our civilization. I will do
what-1 can properly torelieve all our
people from influences 0 deletericus

riages to be. But, sir, 1 believe stiil
more that the great ds of per-
gonal right, which the Constitution
has provided, the great provisions
giving to every mau the enjoyment
of life, liberty, and the pursuilt of
happiness; that he shall not be pun-
ished, except after indictment and
trial by jury and conviction, after
being confronted with witness-
es; 1 believe there are more im-
portant to be preserved through all
the ages and under all conditions
than that we shall ecrash outin a
day evil practices prevailing in
a neighborhcod and community,
however evil those praclices may be.

Bat I find here, Mr. President, in
the eighteenth line of this section
that amoung the causes of ch:llenge
shall be, that a man believes that

another man is entitled *“to have

Then section 2 of this bill as|more than one living and. undivore-

dent and confirmed by the | originally reported, but now seetion | ed Wifﬂg’ or ““lo live in the

3, is another addition to the crimes | of ¢oha
the Terri-| get, for it provides— -

That if any male in & Territory or
ﬂzurwhk‘;thﬂ bnitnd States have
urlediction, bereafier cohabits
one woman he shall be deem-

I do not know the exact sfate cof
the law on this subject, but I sup-
poge that the crime defined is co-
habiting with any
than his wife, and that this secticn
of the bill is intended to meet the
case where with or without mar-
riaga he shall be guiity of this
cohabitation., When we come to

cations of jurcrs who shall st in

practice of bigamy or

praclice
iting with more. than one
woman;”’ thatis to say, if being
murried toa woman saecording to
our monegamous institutions, & inan
decerts her, abandons her and lives

with a prostitute in daily ecohabita-|.
!

tion, Lie shall be a proper juryman to
sit in cases of this kind; but if he be-
lieves and faithfully livesup to the
doctrine of purity in his relations

other woman | with the wives with whom he has

been married, he shall be utterly in-
competent. You pay & premium

that the home is the fou ntain of the |

as | believe these polygamous mar-|{ry. Now, the question

body will agree to that. Therefoy
I ask my friend from Ohio whethe
it & quite in point to say that u
man should siton a jury in an

| dictmeent for forgery who had bee

gullly of having two wives or Jliviy
in & state of open adultery? Th
guestion is whether that vice woul
affect the impartiality of his min
a8 it regarded the quesiion of forg
is, if a ma
is accused of bigamy, whether o
who lives in open adultery bas
particular prejudice on the sided
two wives, I think there is when
the point of the thing really come
as between the two cases. I do m
mean fo say that my friend fron
Ohilo would be able to answer
question from eny special point ¢
information. '

Mr. Pendleton. Whelher or m
the law shonld go to the extent:
saying that a man guilty of forgen
or not guilty of it or suspected of !
should sit upon this jury, I age
might be outside of this bill; but I
this bill you provide that a ms
who Is indieted for the crime of bi
amy or polygamy may nct be tri
by one who is living in polygamon
ielations, but may be tried by a
who Laving one wife is livingi
aduifercus relations. I submit th
they sre at least so sufficiently ca
nected as that they ought to b
provided for in this bill ¢
elso the rule alluded to by m
fiiend from Georgia, expressio uniy
est exclusio allerius, will apply.
Mr. Edmunds. But if my frie
from Ohiojwill allow me, I think}
will agree that the whole courset
political jurisprudence as to jurors!
to exclude those from the jury-be
who have a bias upon the particul
point that is to be tried, and:
others, Thatis the theory of th

upon vice which ades itself as

you
which pretends to be virtue.

Mr, Hear. I think, if the Senator
will on me— _

Mr. Pendleton, Certainly.

Mr, Hear. He will see that this
criticism on the bill is hardly a just
one.

Mr. Pepdleton. I ehall be very
glad to correct it if it is not true.

nf)puint officers to execute them,|offense punished by either of the
£

ving the inhabitants of the Ter- | foregoing sections” of this bill. “Is|open

Cunstitution. I do not believe that|¥itory no voice whatever? Isnot|or ever has been.”

it is in the

the guards which the Constitution
of the Uniled States has provided
for personal liberty. Cobngress has
Lo power except that which is grant.
ed. Lest powers may be assumed
under general and indefinite grants,
the Constitution has provided cer-
tain guarantees of persenal freedom
and has prohibited the exercise of
certain powers. Congress cannot
under any pretense, at any time, for
any purpose, viclate these guaran.
tees of personal rights or exercise
the power thus prohibited. -

Mr. Garland. May 1 interrupt
the the Senator one moment?

Mee Pendieten. Certainly.

Mr, Garland. Under ariicle 3,
section 1, of the Constituticn:

The judiclal power of the United States
shall be vested in one Supreme Court,and in

power of the Congress of | that exactly
the United States, to violate gany of | & territory acq

m——

we do in this Distriet?

if Congreses may constitutionally ex-
ercise all the powers of government
for a Territory and not allow any
voting at all, when instead of doing
that it allows the citizens to vote on
certain conditions?

Mr, Pendlston. Mr. President, I
have not yet complained of any-
thing; I bave not yef reached the

point wherel am dis to com- | may have abandoned all those prac-

plain at all of this bill, or of any of
the provisions of it. I was defining
what I considered to be the extreme
limits ol the powers of Congress
over the territories., I am not pre-
pared to say that I could fix the
exact limli where I think Congress
ought to sliow to the pecpleof a

what we have done in| Mr. President, your experience on
uired? Is it not what | judicial tribunals and in construing

If that be | and observing
true, how can the Senator complain | did you ever know a §

| man’s life and disq

Territory the right of governing

such inferior courts 83 tho Copgress may! themselves, It has been done in!

lJaws I8 very great.
ury law which
went back to the whole course of a
ualifled him from
sitting upon a jury unless he would
awear that he is not now, and never
has been guilty of any of the acts

defined s crimes in the lJaws? Hel

may have been u bigamist; he may
have been a polygamist; he may
have abandoned all those beliefs: he

tices; he may have, either by death
or divorce cr otherwise, been entire-
ly freed from the obligation which
the marital relatione imposed upon
him, and yet, aceording to this bill
he is forever deprived of the right
of sifting upon & jury in these cases,
Where is the justice of that? Where

is the propriety cf it? Ycu take
away the locus penilentice, you de-!

the bill Jeaves men who are in the
practice of immorality in the
method he has deseribed to sit upon
ajury. The bill does nol prevent
the ordinary method of filling up a
jury list which prevails everywhere,
which secures the geleciion from the
body of the community of men of
high character and standing. It
does not prevent the Territorial law
making the method or the Terrilo-
ﬂal marshal exercising his discre~
on.

Mr. Pendleton. I understand very
well, Mr, President, that this bill
does not it the doing of other
things than that which it prescribes
shall be done; but here you press
this bill and you undertake to define
the caures of challenge t
jurors who are to sit in these par-
ticular cases; you prescribe just this,
that the professedly immoral agd
licentious may sit on the jury, but
the professedly virtuous may mnot

Hrl HM'

Mr., Hoar. The Senator says that |

bill exaclly; the theory of the ded

vice throughout all the country,and |sions of the Supreme Court of th
ut a prohibition upon that | United States, and the decisiont

every State court, indeed, for ths
matter, upon analogous questions.

Mr. Butler. Those questions, tb
Senator will pardon me, are alws)
propounded to a juryman.

Mr. Edmunds. Certainly. It jath
law now really, We only put it
to a statutv aud allow the court !
iry the question instead of having!
done by triers. .

Mr. Pendleton. The Senator fro
Georgia suggests to me that I sht
ask the Senator from Vermont th
question: Why, if ycu exclude
man who is pre}udleod in favor of
crime youshould not exclude a ns
notoriously prejadiced against it?

Mr, Edmunds. That is a veryp
per guestion, and one that all hums
institutions outside of the State @
the church, (and 1 will say thet
too, because I will not make & job
at the expense of my friend) hs*
always recognizei. Every juror!
every politieal community is s

to believe in the law, in i
government thathe is living undé
and therefore the idea is that
are not Lo carry on a government!
putting it in the bands of its &
mies; and so it is that in every o
of a jurer, you exclude him for ¥
and so on and so on; and there®
in the sense in which some
talk about it every jury that is chs*

This is my precise'say it must be a jury

lengea at all is pacnadih‘that s 0
t believes



