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editorials
SPEECH OF SENATORS PENDLE

TON ohioil THEehe EDMUNDS
BILL

mr president I1 heard the fresl
dentdont of the benatosenate say to a sentorsenator
who offered aaau amendment that it
was not in order in thetho present
stage of the bill because there was

as already pending an amendment to
11 an amendment observing the ad-

monition of the chair I1 shall at the
proper time move to amend thothe fifth
line of the fourth section at present
the fifth section of the bill by
ing out the words erorcloror has been
before living and also in the sev-
enth line striking out the words or
has been beforebeloro guilty so as to
read

that hohe Is living lain I1 ho practice of bigamy
polygamy or unlawful cohabitation with
more than one woman or that bobe Is guilty ol01
oaan offense punishable by cithereither otof tho lorolore
going sectsectionsioasloas ac

I1 shall also move to amend by in-
serting

a
after the word woman the

words or any womwoman with whom
he Is not married

in thothe first line of the seventh
now the eight section I1 shall move
to strike out the words polygadist
bigamist and the words per
sons now practicing polygamy or
bigamy and after thothe word airrowo-
man inift the second line I1 shall
move to insert or any woman with
whom he is nothot married

mrair president I1 have stonedlistened to
this debate todayto day endand I1 havellave read
with great care the debate which
took place yesterdayyesterdays when I1 was
not present in the senate I1 read
with interest the remarks made by
the lionohonorablerablerabie senator from arkan-
sas mr garlandGarlandJ and the honorable
senator from delaware mr bay-
ard I1 was pleased to beeeee the state-
ment mado by one or I1 think both
those senators that whilewhite they had
finally come to tho conclusion that
they would support this bill they
did it with many misgivings as to
several of its provisionprovisions and with a
great doubt as to whether it would
finally secure the purpose which
thoythey intended to accomplish I1 do
not find it necessary in what I1 have
to say upon the billorbill or the vote that
I1 may finally give to controvert any
of the legal positions which either of
them has taken

I1 have had great difficulty not
only upon this occasion but hereto-
fore in defining to myself exactly
the provision of the coconstitutioninstitution
upon watch the power of the gov-
ernment of the united states over
the territories rests I1 heard a sen-
ator whososhoso memory was so fitly de
borated here the other day after a
most elaborate argument come to
thetho conclusion that the idea that
the power of congress over the terr-
itoriesritories rested in the second clause
of the third section of the fourth ar-
ticle the one quoted by the senator
from arkansas yesterday the
clause that congress shall have
sarpowerpowen tto0 dispose of and maomake all
needfuluj rules and regulations re-
spectingspec ting the territory and other
perty belonging to thethounited states

was entirely without foundation
and that the whole power of the
government in the matter was to be
derived flom that clause of the con-
stitutionution which providespropiovides for tho ad-
mission of newnow states it is not a
now question it is not a question
easy ofol eolution I1 do not undertake
to say that even in my own mind I1
have come to a satisfactory conclus-
ion upon it but I1 think it is absolu-
tely certain that by whatever clause
the power is given to the congress
of the united states to control and
govern the territories of thetha united
states congress is always in all
circumstances under all conditions
limited by the prohibitions in the
constitution I1 do not believe that
it is in the power of the congress of
the united states to violate any of
the guards which the constitution
of the united states has provided
for personal liberty congress has
no power except that which is grant-
ed lest powers may bobe asassumed
under general and indefinite giantsgrants
the Cconstitution has provided
tain guarantees of petspersonalonal freedom
and liashas prohibited the exercise of
certain powers congressCongiess cannot
under any pretense at any time forany purposepurposes violate these guaran
tees of personal rights or exercise
the power thus prohibited

mr garland may I1 interrupt
the the senator one moment

PendletonMr certainly
ir garland under article 3

sectionlection 1 of the constitution
the judicial powerpher of thetho united states

shailthail babe vested in oaeoue usraa courlandCourtand in
beohhsuch inferiormerior countscourts as tho congress maymav

from timotime to atme ordain and establish thothe
judges both of0 thetho ou 9 and inferior
courts ceball hold their officesoes duringdaring good be-
havior

in section 1861 of the revised
statutes we have the
vision

the supreme court of every territory
shall consist orof a ohlerchier justice and two assoil
ate Jjusticesloesices any two of whom shailghail consti-
tute a0 quorum and they shall loidbold their ofor
alcosnicos for tourfour Teyearyeanarsandflandbland until their successors
arcare appointed and qualified

the tenure by thothe constitution of
all inferior judges is 91during good
behavior here is a section of the
lawlav which provides that in the terr-
itoriesri they shall hold for four
yyearsss which the supreme court
hashns heldheid after elaborate argument
to be within the powerowerowen of the
congress of the united states
under their power over the territ-
ories

mr pendleton I1 understand that
perfectly these territorial courts
to be found in every law organizing
the territories of the united states
or exercising control over them after
they are organizedorganicd do not belong to
the judicial system of the united
states they nrcarc organized under
the general power of Concongressgreas to
provide governments for the territ-
ories I1 admit that congress has
the power to establish governments
over those territories to organize
legislatures to organize courts to
enable them through their own ac-
tion to perform all the functions of
civil govergovernmentament I1 ddenyeny that there
iaIs any power in the congress of the
united states under the constitu-
tion or anywhere else to establish a
despotism over thetho territories I1
deny that they can in any otof the
territories violate any of those pro-
visions of the constitution which
protect the life and liberty of the
citizens of thothe united states I1 de-
ny that they can establish a gov-
ernment in the territories of the
united states anywhere which
shall try and execute a man without
giving him the benefit of a trial by
jury under an indictment according
to the forms of law which the con-
stitutionstiutiontullon has proscribedprescribed

mrair butler I1 wish to ask my
friend a question in connection with
that part of hlahia argument doesdoea he
believe that congress under the
constitution may or may not im-
pose a qualification for voters in the
territories

mrair pendleton I1 believe congress
may and I1 shallishall direct some remarks
I1 have to make directly to that very
subject

mr jonesjoness of florida I1 wish in
that connection to ask the senator
from ohio if he considers the act
which I1 cited yesterday for the gov-
ernment of the territory of florida
unconstitutional which vested the
entire powers of government in one
or more persons to be designated by
the president and confirmed by the
senate including the judicial and

powers of the territ-
ory

mr pendletonPendloton I1 have not had
the opportunity of examining close-
ly that statute I1 do not know exact-
ly what it provided but I1 ampream
pared to eaysay that it it vested in iwotwo
or two hundred people the right to
control and govern the territory of
florida in any way inconsistent
with the provisions of thothe constitu-
tion of the united states guarantee-
ing the rights of ilfelife and personal
liberty and property to the citizens
it was unconstitutional

mr hoar hlaymay I1 ask the honor-
able senator from ohio a question

mr pendleton Wwithth pleasure
mr hoarhour I1 desire to ask him

if he believes that congress might
constitutionally take away from the
inhabitinhabitantstants of any territory of the
united states all power of self gov
amment whatever and might mahemakenin e
all the laws civil and criminal and
appoint offommmeersofficers to execute them
giving the inhabitants of the ter-
ritory no voice whatever ignotIs not
that exactly what we have done in
a territory acquired Is it not what
wowe do in this district if that be
true how can the senator complain
if congress may constitutionally ex-
ercise all the powers of government
forforaa territory and not allow any
voting at all when instead of doing
that it allows the citizens to vote on
certain conditions

mr pendletonPendrendletonlaton mrsir Prealdent I1
have not yet complained of any-
thing I1 have not yet reached the
point where I1 am digdiPdisposedposed to com-
plain at all of thisthia billsbill or of any of
the provisions of it I1 was defining
what I1 considered to bobe the extreme
limits aaof thathe powers of congress
over the territories I1 am not pro
pared to say that I1 could fix the
exexactact limu where I1 think congress
ought tolo allow to the people of a
territory the right of governing
themselves it has been done inA

some cases where those people
reached perhaps six or eight or ten
thousandthousand it has been denied in
other caseseases until they reached thirty
or forty thousand this I1 say that
the congress ofoi the united states is
bound to give to the people of a ter-
ritory the right of belfpelf government
within certain ranges as soon as it
becomes safe and proper that they
should exerclercieeclEe that nightright in order
to give them the training necessary
to be admitted as newnow states and
until that time as long as it as-
sumes to control and govern them
it Is boundhound by the grants and the
prohibitions of the constitution

mr hoar but are notnut all the terr-
itoriesri todayto day subject to the veto
power of the govergovernorsnorB inchoin whoseze se-
lection the people have no part and
to the veto power of congress

mr pendleton I1 do not know
that all of them are some of them
are perhaps all of them but that
Eughugsuggestion I1 submit would not in
any degree the argument that
I1 am making as to the power of con-
gress at all times and the duty of
congress at some timetim to remit to
these people the aghrightss of seifself gov
ern ment I1 do not find myself
bound in any way at all to antago-
nize the position the gentlemen have
taken in relation to the powers of
congress over the territories I1
might dafler with them I1 do differ
with thamthem mentilentiessentiallyallyails but it iaIs not
necessary torforor my argument that I1
should enter into any discussion
with them upon that subject

now what is thothe bill before us
it is a crimes act the title defines
it to be a lillbill to amend a clause of
the crimes act this whole title of
the revised statutes of the united
states of which section iaIs a
part is the crimes act of the united
states thisthia bill providprovidedprovideseq an amend-
ment to a clause of the crimea act
and the only amendment that I1 see
in the first section of this bill is
simply the introduction of the words
and any man who hereafter simul-

taneously or enon the samegame day mar-
ries more than woman

I1 do not know whether it iaIs found
in the practice tfbf this territory that
it is necessary to bobe BO particular as
to the time when the act of thothe
second marriage takes place it
maymar have been it may bethe that
theyaney have held that the day
was but an instant of time and if
the marriages took place on the same
day I1etwast was not a subsequent ororaornaprior
marriage and therefore it was neces-
sary to introduce this prprovision of
the bill I1 do not know how that is
and I1 therefore take no exception to
it at all events this is an addition
to the crimes defined in section
of the revisedbe statutes which 131318

part of the crimes act of the united
states

then section 2 of thiathis bill as
originally reported but now section
aj3 is another addition to the crimes
act for it provides
that itif any malo param in a territory or0

other place over which the united states have
exclusive jurisdiction hereafter cohabits
rithwith more than onacna woman habe shallahall to deem-
ed guilty of a niNnihmisdemeanordemeanor

I1 do not know the exact state cf
the law on this subjectsubjects but I1 sup-
pose that thetho crime defined is co
habiting with any other woman
than his wife and that this keeti n
of thetho bill is intended to meet the
case where with or without mar-
riaga

mar-
riaria 13 hohe shall babe guilty of this
cohabitationtation when we come to
the fourth section of the bill what
do we find in defining the quail

of jurors who shall alitrit in
cases of this kind we find that it
shall bobe a cause of challenge that a
man csis now or everover has been liv-
ing in the practice of bigamy or
polygamy or unlawful cohabitation
with more than one woman or that
he is or ever has been guilty of an
offense punished by either of the
foregoing sections of IsbIllththis bill Is
or ever has been

mr president your experience on
judicial tribunals and in construing
and observing laws is very great
did you ever knowknown a jury law ahlwhich
went back to the whole course of a
mans life and disqualified him from
sittingsilting upon a jury unless hohe would
swear that he isis not now and never
has been guilty of anyady of the acts
defined as crimes in thothe laws he
may have been u bigamist he may
have been a polygamist he may
have abandoned all those beliefs he
may have abandoned all those prac-
tices hohe may have either by death
or divorce ccrr otherwise been entire-
ly freed from the obligation which
the marital relationsrelareia tiongtiona imposed upon
him and yet according to this bill
hohe is forever deprived of the right
of sitting upon a jury in these cases
where is the justice of that where
is the propriety cf it take
away the locus yowyon de

him of thehe right tonfonto abandonbandon
that which you define as a crime
and say that if lihomb hashns abandoned
what you have now for the first
time defined to bobe a crime or at
least now do define to bobe a crimeerime helice

hall not a jury do you do
that inim relation to any other man
A man goes into the penitentiary
after conviction of crime and in
some ftpstagesjes hobe iais disqualified frfromom
sitting ondh a jury but if hohe comes
out upon a pardon hohe is competent
tot sit upon thothe jury but hohe would
not bo competent under the provis-
ions of a statute like this the
pardon while it may wash away
his sins soeo that he shall become as
white as enowsnow cannot override a
provision of the statute that piospiespi es
bribes that he shall not thereafter
sit on a jury

now sir I1 do not think this ex-
tremely important I1 am perfectly
ready to eay that but I1 do think it
shows this animus and spirit with
which the wllbill iaIs pressed upon the
senate todayto daydays and in that I1 mean no
ie upon honorable eenaFenasenatorstors
who sitbit upon the judiciary com-
mittee I1 thinkthin it is jhothe outgrowth
of a spirit which is stroad in the
land which means to stigmatize
thesethebe people as criminals aa out-
laws as beyond the borders not only
of civil tion out ofor the protec-
tion of the constitution of the
united states

I1 am not to bobe misunderstoodunderstoodnils I1
will coincide with any gentleman
who endeavors to go the farthest
within proper limits to crush out
this crimocrime of polygamy I1 believe
that the homehomo is the fotfoi of the
purest civilization that it presents
ththee safeguards by which Focoletylety is to
babe eecured that the sweet charrlescharriescharrchath lesies
of conjugal and parental and filial
love aroare those which guide and
guard our civilization I1 will do
chati can properly torto relieveelleve all our
people from influences sofo deleterious
as I1 believe these polygamous mar-
riages to be but sir I1 believe still
more that the great guards of per
sonai right which the constitution
has provided the great provisions
giving to every mau the enjoyment
of life liberty and the puripursuituIt of
happiness that heha shallbhail not be pun-
ishedlisilg except atterafter indictment and
triulbytrialtriai by irry and conviction aftenatter
being confronted with witness-
es I1 believe thesethae are more im-
portantrtant to be preserved through91110allailI19the ages and under all coneonconditionsd n
than that we shall crush out in a
day any evil practices prevailing in
a neighborhood and community0

however evil thothethose practices may bbee
but I1 find hero mrair tresFrespresidentident in

the eighteenth line of this section
that amunoamong the causes of chachallengetenge
shall be that a man beibelbelieveslevesieves that
another man is entitled itoto have
more than one living and
ed wife or to live in the practice
of cohabiting with more than one
woman that Is to say if being
married to a woman according to
our monogamous institutions a man
deserts her abandons her and jiveslives
with a prostitute in daily cohabita-
tion bohe shallshail11 be a proper jurymanjuryman to
sit in cases of this kind but ifhe be-
lieves and faithfully livesilves up to the
doctrine of purity in his relations
with the wives with whom he has
been married bho0 shall bo utterly in-
competent you pay a premium
upon vice which parades itself as
vice throughout all the coun
you put a prohibition upon that
whichvhfcb pretends to be virtue

mr hoar I1 thinkthinks if the senator
will pardon me

mr pendleton certainly
mr hear hohe will see that this

briticism encn the billisallus hardly a just
one

mr feildFelidpendletonleton I1 shall bobe very
glad to correct it if it is not true

mr hoar the senator bayasays that
the bill leaves men who are in the
open practice of immorality in thothe
method lie has described to sitbit upon
a jury the bill does not prevent
the ordinary method of filling up a
jjuryury list which prevails everywhere
which secures the selection from the
body of0 thethet community of men of
high character and standing it
does not prevent tbthec territorial law
making thehe method or the territo-
rial roarloarshaielial exerexercisingclaing his discre-
tion

mrbir pendleton I1 understand very
well mr Preelpresidentdents that thisthia bill
doesdocs not permit the doing of other
things than that which it prescribes
shall be done but here you pressprem
this bill and you undertake to define
the causes of challenge against
jurors who are to sit in these par-
ticular cases you prescribe Jjust this
that the professedly immoral and
licentious marsitmay bitsit on the jury but
the professedly virtuvirtuousouspus maynetmay not

mr hoar this tolia myiny precise

criticism on the senators etafte
ment which he eoso courteously puper

miffed me to make thisThisbillbill docloyclou

not underundertaketiLLo to demmodefine the canutt
of challenge leaving the ordinal
maes oiof challenge to bobe settled Is i

the ordinordinaryarkari manner it simply ada
this one the bill doesdm not sayeay thatthai
a man indicted for murder shall ntaE
sit on the jury that tries him thatthai
IsIs left to the ordinary action of tiethe

law boso in the case the senator reit
fers to

mr pendleton this does not prelie
tend to boa general law defining th
qualification of jurors who are totottoeke

called at all times and upon allalialecacapcaf
but it undertakes to denmadefine the cwi
fixationsficatfleations of those who shall bitsit hk
these particular cases andani it include
the man who lives in open and cu03
ruptbupt and acknowledged vice aaas CEorg

of those whose competency to a embeti
upon a jury is maintained and
excludes the man who does not
propose an amendment that shilshiiFhilbil
exclude both I1 have nodo fault i

nindfind with the provision pr the I1
upon that subject but I1 want an aso

ditional provision in it which eblbhe
also excludeexclude the man who bavm
unoone wife fais living in open atadilasil
notorious adultery with another WM

man
mr edmunds mayalay I1 ask nEJI1

friend from ohio a questionquestfon
mr pendleton certainlyerta tilliaj
mr edmunds assuming tw

the theory of a luryjury is impartiality
that impartiality must bo in reaped
of the precise offense thatthatisIs atattributetriba
ed to the accused 1I assume everyevera
body will agree to that Thetherefore
I1 ask my friend from ohio
it ieis quite in point to eaypay that nf

man should bitonsit on a jury inanin an i-
ndictment for forgery who had icabra

guiltygunty of having two wives or liviulivi
in a state of open adulteadulteryrj52 Tthi
question is whether that vice wod
affect the impartiality of hisbis midrah
aa it reregardedgardea the question of foform
ry nowlowrow the question is if a ma
is accused of bigamy whether onOTA

who lives in open adultery basbaa
particular prejudice on the hidesidesiaw0

two wives I1 think there is whenwhen
the point of the thing really comcoma
aaas between the two cases 1 do nM
mean to eaysay that my friend ffron
ohio would be able to answer tla
question from any special point i
information j

mr pendleton whether ortr mi11

the law should go to the extent i
sayingbaying that a amanman guilty of forgerfarge
or not guilty of it or suspected of
should sit upon this jury I1 agnaagra

dightmightmight be outside of this bilbill but ia
thish billb you provide that aamaxi
who is indicted for the erimocrime of blibit
amy or polygamy may not bbee trtri
by one who is living in

jons but may be tried by cccn

who having one wife is living i

adulterous relations I1 submit tidtir
they arefire at least lwfco sufficiently ecicoi
necked as that they ought togtoito ti
provided for in thishis bill i
elsoelse the rulerulo alluded toao by vma

I1

ffi lendtend from georgia expresslyexpresslo unisunil
est exclusionexclusio alterinaaltealferiua will apply J

mr edmunds but if my ariev
from OhioOhljwill allownilow me I1 think h

willagreywillwillagreeagree that thothe ahola course
political I1jurisprudence as to jurors
to exclude those from the jury ba
who have a bias upon the jar ticul
point that iaIs to bobe tried and 1n
others thatthatisIs the theory of W
bill exactly the theory of the dmdea

of the supreme court of tik

united states and the decision
every state courtycourtr indeed for thithathi
matter upon analogous questions

mr butler those questions tk
senator will pardon me are alusalws
propounded to a juryman I1

MryEdmunds certainly it is ttth
law now really wowe only puputtitit b
to a statute and allow the court
try the question instead of having i

done by 0 j

mr rendPendpendletonletonlefon thothe benatorsenator aror
georgia suggests to me thatthai I1 ebia
ask the senator from vermont th
question why if yousou exclude
man whowh isJs prejudiced in ayonabor of

crime youshould not exclude a vsmi
notoriously against it I1

j

mr Edmunedmundsdg that is a voryvery V
per question and one that all humihums
institutioninstitutions outside of the state bikblk

the church and I1 will sayeay themthe
too because I1 will not make ajol
at the expense of my friend liyily
always recognized every juror
overyevery political community iais eulfso
posed to believe in the jawlawlaiq in til

government that he is living unaluncial
and therefore the idea is that p
are not to carry enon a governgovernmentmontmoni 1

putting it in the handsbands of itsita eoeliell

miesrales and so it Is that in every COctr

of a juror youyon exclude him for 10

and EOCIO on and so anon audand cheref
in tbthethoe sense in which some
talk about it evenyevery jury that is ebilcb

is packed that 00
say it 3aust be a jury hantbantthat heilbellbeewibetel


