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would vest and it would not be di-
vested by a void condition rogo that
it is Importimportantaut to determine whether
the conditions mentioned tireare prece-
dent or subsequent in other words
whether the remainder of these
heirs is a cont igent remainder or a
vested one the provision is that
after thelisethe life estate shall cease he
wills and bequeathsbequesthOM his children
who may then be living this re-
mainderma inder the time referred to
there is the termination of the life
estate there is a difference of
opinion as to whether this time re-
fers to thetthee ime that the will took
effect or to the time of the termina-
tion of the life estate some courts
have held that in view of this con-
dition the remainder vests subject
to be determined upon the death of
any one of the deviseesdevi sees named be-
fore the termination of the life
estate that is based upon
thothe fact that the courts favor the
vesting of estates at once without
deferring them unless it is necessary
to do so but this is coupled with
another provision provided al-
waysways that if any of my said heirs
shall not be members of the c- hurchhurch
of jesus christ of latter day saints
in podgood standing at the time the dis-
tributiontribution shall be made the share
that should be coming to them shall
go to the trustee in trust ap etc
there the testator indicates an un-
derstandingder and intention on his
part that before the interest should
vest in the devisee in the language
of the will that the share that
should be coming to them shall go
to the trustee in trust 11 he did
not understand that the share was
to go to them before this distribu-
tion that he speaks of it is said
that that should be construed to
mean that the right to the actual
possession and use should not go to
them until then that it did not mean
to say that the remainder should
notvest at once but the language
is that if they should not be mem-
bers of the church of jesus christ of
latter day saints in good standing
at the time the distribution shall be
made then the share that should
come to them shall go to the
church

the general rule is that where the
event in which the remainder is to
vest tois one that must certainly hap-
pen that the title vests at once but
if it tois an uncertain one if it is con-
tingent then the remainder does
non vest until the contingency hap-
pens what a childs religion will
be when hebe comes to form his re-
ligious beliefs if hebe ever forms any
is a matter of conjecture there is
a gregreatA uncertainty about it A
great many follow the religion of
their fathers others do not and
some do not have any religion at
all in an orthodox sense some
have a natural religion as they
term it this would seem to be an
uncertain fact and that taken with
the language edw leads the court
to the conclusion that this remainder
should not vest until the time the
distribution occurs and that the
testator understood by thehe term dis-
tributiontribution the time that the contin-
gent remainder should vest lain the
deviseesdevisees mentioned

the question then arises is this a

voidvold condition reference has been
made to the of the
united states first amendment
which provides that congress shall
make no law respecting the

of religion or prohibit the
free exercise thereof that of course
was a prohibition upon congress
it indicated the belief and the con-
victionsdictionsvictions of the american people
with respect to the right of the gov-
ernment to establish religion and
to interfere with thealie free exercise
of it they had in view the op-
pression and cruelty anuand barbarity
that had been practiced by gov-
ernmentsern ments in ewtbast times in attempt-
ing to form indand shape the religious
convictions of the peoplespeople and
hence this provision is placed in
the constitution they believed
that ththe bestbeat interests of the ameri-
can people required such a provi-
sion in their fundamental law this
can only have a bearing as indicat-
ing to some extent the public
policy and what is right
with respect to individual be-
lief and worship it indicated the
conviction that every man should
be at liberty to form his religious be-
liefs and convictions without inter-
ference by any oneoDe except by moral
teachingbeach ing and perauasuu which is
tolerated of course it indicated
that no law at least should be adopt-
ed on the susubjectabject and to some ex-
tent it is an indication that no in-
dividual dby violenceviolen ceatat least
or by intimidation undertake to
regulate the religious beliefs of
others or that he should not by
bribes or rewards or punishmentament
interfere with them nw it this
provision amounts to anything itft is
this this man said to his children
if you will join the church otof

jesus christ of latter day saints
and so conduct yourself with respect
to that church as to be considered
members in good standing of it
when this estate is distributed you
can have all of this land that is
your reward if you do not you
are disinherited and it
shall go to another such
an offer as that would be
a powerful inducement with some
peopeoplepie with others it would not be
pprobablyro bably the tendency of such
pprovisionsro visions is to make the heirs or
tthehe children confess at least that
they are members of the church
mentioned and it also with some
might have a tendency to actually
shape their convictions because
some people are so constituted that
they believe what it is to their inter-
est to believe and this influence is
a powerful one in that direction
with some

it would seem to me that the gov-
ernment through its court which is
the instrumentality it employs to
interpret construe and apply the
law should not sanction such a
provision while of course it is by
making the law yet it is saying to
the man who makes it the will
that he may make the law and the
government will enforce it that he
may impose such a condition such
a rule such a restriction upon
his children and that the gov-
ernment will give it all the
force and effect of a law of the land
as to him and to all others that

would seem totoj be contrary to
the public policy of this country
and particularly as to ththisIs territory
with respect to the particular Church
to which this property was to go I1ina
case the devisee could not take it
and the church to which these per-
sons were required to belong if
there is any one public policy that
is established in this territory by the
government of the united states it
is that polygamy and unlawful co-
habitation are brug and that they
should be tootedrooted out and cutout
like a cancer as an enemy to soci-
ety an enemy to humanity an
enemy to one of the roostmost important
institutions upon which the social
fabric stands the strongest pillar I1inn
the great fabric that shelters and
protectsprotectsusus all that protects virtue
and chastity among men and wo-
men

this church at the time this will
was made recognized polygamy as
right and held that in certain con-
tingenciescies and under certain con-
ditionsdit ions that it was the duty of some
to practice it the public policy of
the government of the united
states and of the laws relating tuto
tats territory enacted by congress
is against inducing anyone to em-
brace such a faith it has by an
act of congress forfeited several
hundred thousand of dollars worth
of property in order to suppress
polygamy and unlawful cohabita-
tion and to tike away from the
church that recognized and taught
suchouch a doctrine the power and
means to extend the dominion of
the church and to make proselytesproselytes
in this and other lands that being
so it certainly would be contrary to
the public policy for the court to
sanction a will and all wills by
which inducements of this kinzlkind
were given to persons to embrace
that faith it is directly opposed to
the public policy of this territory asaa
indicated by the laws of congress
and by the actions of the courts

I1 am of the opinion that this pro-
vision is void

these plaintiffs claim under a
deed or deeds executed by the
mayor of salt lake city the testator
john H blazzard appointed mary
ison blizzard his executrix and
she in pursuance of the act
of the territorial legislature and
the townsite law of congress filed a
claim with the probate court as ad-
ministratrix of the estate of the late
john blazzard for and in behalf of
the heirs of said estate and in it
she represented herself as adaminiadadminis-
tratrix

mini
of the estate and not execu-

trix the hearing was set down for
a certain time time given for per-
sons to file counter claims and at
the time mentioned this order was
made ahry 1I
gratrix olof the estate of J IJ
blazzard claims all that part of
lot 6 in block 69 etc 11 describing
the property it further states that
she appeared on the day of june
1872 and showed to the satisfaction
of the court that she is in trust the
rightful owner and occupant of said
lands and there being no adverse
claims it Is ordered and adjudged
that she as administratrix is entitled
to a deed to fee simple in trust
however for the heirs of the estate


