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would vest, and it would not be di-
vested by a void cohdition. So that
it 13 fmporiant to deterniine whether
the conditions mentioned are prece-
dent or sntwequent; in other words,
whether tlie remainder of thesc
heirs is a couiigent remainder or a
vestedi one. The provision is that
after tiie life estate shall cease, he
wills and bequeaths ™ his children
who may then be living this re-
mainder. The time referred to
there isthe termination of the life
estate. There i8 a difference of
opinion a8 to whether this time re-
fers to thel ime that the will took
effect, or to the time of the termina-
tion of the life estate. Bome courts
have held that, in view of this con-
dition, the remaindsr vests, subject
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void condition? Referencehns been | would geem to] be conitary to
wade Ll the Constilotlon of tuoithe publie poliey of this country,
United Btates, first amendment,iand particularly as to this territory,
which provides that Congress shall{ with respect 1o the particularChurch
make no law respucting the estab-; to whieh this property wasto go In
lishorent of religion. or prohibit thei case the devisee could npot take it,
free exercise theteof. That of course|and the Church to which these per-
was o prohibition ipon Uongress.}sons were required to belong. If
It indieated the belief and the con- | there ls any one public poliey that
victions of the Awmerican people| is established in this territory by the
wiih respect to the right of the gov-| government of the [Jnited States it
erument to establizh religion, aud!is that polygamy and unlawrul ed-
to interfere with the free exercige|habitation are wrong, and that they
of it. They had in view the op-|should be 10oted out, and eutout
pression amd cruelty and rbarity | like a cancer, as an encmy Lo soci-
that had been practiced by gov-|ely, an enemy to humanity, an
ernments in nast times in attempt- | enemy to one of the most important
ing to form and shapethe raligious| institutions upon which the soeinl
convietions of the peopls, and |fabric stands, the strongest pillar in
hence this provision is placed in |the great fabric that shelters and

to be determined upon the death of |the Comnstitution. They believed
any one of the devisees named be- | that th%best interests of the Amerl-
fore the termination of the life|can people required such a provi-
estate. That is based upon]siou in their fundamental law. This
the fact that the courts favor the |can only have a bearing as indiest-
vesting of estates at once, without |ing to some extent the publie
deferring them unless it is necessary | policy, and  what is right
to doso. But thiy is eoupled with | with  respect to individual be-
another provision: “Provided al-|lef and worship. It indicated the
waye, that if any of my said heirs | conviction thal every man should
shall not be menibers ofthe {!hurch | be at liberty to form his religious be-

of Jesus Christ of Latter-day Saints | liefe and convietions without inter-

in good standing at the time the dis- | {fercnce by any one,cxcept by moral
tribution shall be made, the share | feaching and persuasitu, which is
that should be coming to them shail | tolerated of course. [t indleated
¥o to the trustee-in-trust,’”” ete.|that no law at least should be adopt-
There the testator indicates an un-|ed on the” subject, and fo some ex-
derslanding and inteation on hisitentit isan indication that no in-
part that before the interest should | dividual should,by viclence at least,
vest in the devisee in the language |or by iniimidation, undertake to
of the will, ‘that the slinre that regulate the religious beliefs of
should be coming to them shall go | others, or that he siwuld not, by
to the trustce-in-trust.’* He did|bribes or rewards or punishment,
uot understand that the share was!interfere with them. Nuw, it this
togo to them before this disiribu-| provision amounts to anything, it is
tion that he speaks of. It is said |this: This map said to hischildren,
that that should DLe construed to|*If you will join the Church of
mean that the right to the actual | Jesus Christ of Latter-day Saints,
possession and use should not go to | and so conduct yourself with respect
them until then; that itdid not mean | to that Chureh a8 to be considercd
to say that the remainder should |members in good standiug of It,
not vest at once; but the language | when this estate is distributed, you
ia that if they shoald not be mem- | can haveall of this land; that is
bers of the Church of Jesus Christ of | your reward. If you Jdo nut, you

Latter-day Saints in good standing | are disinherited, and it
at the time the distribution shall be!shall go t{o apother.” Buch
an ofter n8 that would be

made, then the share that should;
come to Lhem shall go to the
Chureh.

The general rule is that wliere the
event in which tle remainder is to
vest i3 one that must certainly hap-
pen, that the title vests at once; but
if it- is an uncertain one, if it is eon-
tingent, then the remainder does
non vest nntil the contingency hap-|
pens. What a ehild’s religion wilt!
be when he comes to form his re- pove i )
ligious beliefs, if he ever forms any, | ¢t to Lelleve; and this influence is
ia n matter of conjecture. There is |3 powerful one in that direction
& great uncertainty about it. A | With some.
wreat many follow the relizion of | It would seem to me that the gov-
their fathers, others do not, and |erament through its court, which is
some do Dot have any religion at|the instrumentalily it employs to
utl, in an orthodox sense; some |interpret, constrie and apply the
have a oatural religion, as they |law, should not ssnetion such a
term it. This would seem to be an | provision. Whileof course it is by
uacertain fact, and that, taken with | making the law, yet it i3 saying to
the language tsed, leads the court|the man who makes it the wiil,
to the conclusion that this remainder | that he may make the law and the
should not vest until the time the|government will cnforce i_t; that he
distribution oceurs, and that the|may Impose such a conditlon, such
testator understood by the term dis- |8 rule, such a restriction upon
tribution the tlme that lhe contin-{his children, and that the gnv-
gent remainder should vest in the [ernment will glve It all the
devisees mentioned. force and effect of a law of the land

The question then arises, is thisa | a8 to him and to all others. That

a powetrful Inducement with some
people; with others it would oot be,
probably. The i{endeney of such
provisions is to make the heirs, or
the children, confess at Jeast that
they are members of the Clinrch
mentioped, and it also, with some,
might have atendency to actually
shape their convictions; begiuse
some people are so constitnted that
they believe what it is to their inter-

i

protects us all, that protects virtue
and chastity among men and wo-
men. :

This Chureh, at the time Lhis will
was made, recognized polygamy as
right, and held that in certain con-
tingencies, and under cerfain con-
ditions, that it was the d:ity of rome
to practice it. ‘The public policy of
the government of the United
States, and of the laws relating to
this Territory enacted by Congreas,
is agninst inducing anyone {0 em-
brace such a faith. 1t has by an
act of Congress forfeited several
hundred {housand of dollars wortl:
of property 1o order to suppress
polygamy and unlawiul cohabita-
tion, and to tike away from the
Church that recognized and taught
such a doctrine the power and
means to extend the dominion of
the Cliurch, and to make proselytles
in thisand other lands. That being
80, it certainly would becontrary to
the publie policy for the court (o
sanction a will, and all wills by
which inducemenis of this kind
were given to persons to embrace
that faith. Tt is directly opposed to
the pablic policy of this Territory nw
indicated by the laws of Congress
and by the actions of the couris.

I am of the opinion that this pro:
vigion is void.

These plaintiffs claim woder s
deed or deeds execufed by the
mayor of Salt Liake city, the tes(ator,
John H. Blazzard, appointeidd Mary
Ison Blizzard his executrix, aud
she, Iu pursuance of 1ihe aet
of the territorial legislature and
the townsite law of Congress, filed a
claim with {he probate court as ad-
ministratrix of the estate of the Iate
John Bilazzard for and in behall of
the heirs of said estate; and in it
she represented herself as adminic-
tratrix of the estate and not execn-
trix. The hearing was set dowa for
a certain time; time given for per.
sons to file counter-claime; and at
the time meutioned, thia order was
made: “Mury L. Blazzard,adminis-
tratrix of the estate of J. H.
Blazzard, claims all that part of
fot 6, in block 69, ete.,’? describing
the property. It further states that
she appeared on the 8lstday of June,
1872, and showed to the satisfaction
of the coutt that sheis in trust the
rlghtful owuer and oceupant of safd
lands, and there being no adverse
clajms, it Is ordered and adjudged
thatshe as administratrix, isentitled
to n deed 1o fee simple. in {rust,
howevef, for the lieirs of the estate



