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bathbate as the last will and testament of
sarah M mckibben deceased on the

day of april 1891 the said george
E mckibben filed in said court a peti-
tion contesting the probate of said will
and by leave of the court filed an
amended petition on the day of
may 1891 in which after stating
jurisdictional facts etc hebe alleges in
substance thatfahdt at the time of making
and executing said will the said testatrix
was unmarried that afterwards on the

day of may 1889 she interman
ried said contestant that thenceforth
they lived together as husband and
wife until her death that because of
said marriage said will was revoked
aand1nd void and prays that the probate of
saidmid will beset aside and the said will
be deelldeclaredivd void and revoked on
the day of may 1891 the pro-
ponents filed a demurrer to said
petition alleging that it does notdot
state facts sufficient to constitute a
cause of action e

the sole question raised is as to
whether or not the said will was re-

voked by the subsequent intermarriage
of the testatrix with the contestant
section 2664 C L of utah 1888 pro-
vides soas follow ta except iuin cases in
this chapter mentioned no written
will nor any part thereof can be re-

voked or altered otherwise than I1 Bby
a written will or other writing of Ztoe
testator declaring such revocation
etc 2 by being burnt torn canceled
obliterated or destroyed with the in-

tent 5 etc this section is followed
by several others relating to the man-
ner in which a will maybemay be revoked
but nowherewhere do I1 find a section in our
statutes which provides in express terms
that tho will of a fence sole is revoked
by her subsequent marriage if then
the will in this case is revoked it must
be by an implied provision of our
statute or by the rule of the common
law and now as to revocation by
implication section 2670 common
laws of utah 1888 provides as follows
if after making a will the testator

marries and the wife survives the tes-
tator the will is revoked unless pro
vision has been made for her marriage
contract or unless she is provided for
in the will or in such way mentioned
therein as to show an intention not to
make such provision and no other
evidence to rebut the presumption of
revocation must be received I it is
contendedcohcob tended by counsel for contestant
that in construing this statute the
words in the feminine should be
construed to include the masculine
if this view be tenable the word wife
must be construed to include husband
and the same construction must be
given to the word wife in the pre-
ceding section 2669 id

in the interpretation of statutes
words in commonCOMMOD use will be given
their popular meaning unless they are
defined in affie act or it is manifest
from the context that a different mean-
ing is intended

Boutberland on statsat cons seesec
and the intent of the legislature
must prevail

id seesec
to arrive at the legislative intent

courts may inquire into the state of
society history of the times surround-
ing circumstances etc at the time of
the enactment of the statute under
consideration

id sec

endlich intern of stat sec 29
while we have a statutory rule of

construction that the masculine shall
include the feminine etc yet after an
examination of the whole chapter on
wills and successions I1 think it quite
difficult to apply that rule to the word
wife in construing the sections above
quoted and referred to the very
language used in section 2670 points
direct to the conclusion that the legis-
lature intended to guard the interests
of married women in this territory
this position is strengthened by the
state of society at the time of the
passagedamage of the act under consideration
and isia in accord with sound reason and
with the enlightened policy of modern
legislation and judicial decisions the
apparent fact that our statute was bor-
rowed from california and that seesec
1300 of the california astatute was omit-
ted I1 am unable to construe as a

especially upon examin-
ation of our statute in the light of the
surrounding circumstance at the time
of its enactment but am constconstrainedmined
to believe its omission to have been in-

tentionaltentional it is a matter of history
that at the time of the passage of our
law on wills and succession of which
the sections herelhereinbefore quoted form a
part a system of plural marriage bad
prevailed here for many years which
was countenanced by the territorial
laws and that it was a religious creed
and formed a part of the social asystem
of a large majority of thepeople of this
territory under the laws of the united
states relating to and enforced in this
territory plural wives were

for not entitled to any portion
of their husbandsbus bands estate by descent
the inheritable qualities of their chachil-
dren were shrouded in mystery in-

volved in doubt and under such
circumstances Ait seems quite reas-
onable to presume that the legis-
lature most of whose members were in
sympathy with the doctrine of plural
I1marriage intended to enact no
law which would still further restrict
the rights of women as to descent or
as to their power of disposing of their
property by will I1 do not regard this
theory of the case in conflict with the
case of silver vs ladd 7 wall
cited by counsel for contestant for that
case augments rather than abridges the
rights of women and this is in conso-
nance with enlightened jurisprudence
I1 am thus persuaded that there is no
statute lawjaw in our territory either ex
prepreesa or implied whereby the will of
a femme sole is revoked upon her sub-
sequent marriage it remains but to be
seen as to whether or not such a result
is effected by the rule of the com-
mon law and for the pur-
pose of argument suppose that
tirethe omission from our statutes of sec-
tion 1300 of the california statute
is a gleasmcutsus and that the
maxim expressionexpressioexpress io esteat exclusionexclusioexo lusio
allealferiusrius does not apply in this case
will then the rule of the common law
be in force

this leads to a consideration of the
reason of the rule and ofine condition
of married women in this territory in
relation to their property rightsright first
of the former the reason of the rule
is the ambulatory character of the will
during the life of the testator wwhobo may
revoke it at any time so in case of a
femme solerole as long as her condition re-

mains unchanged marriage creates a

disability in the wife to dispose of the
property bequeathed or devised des-
troys the ambulatory nature of the will
and leaves it no longer subject to her
control the individuality of the
wife becomes merged in that of the
husband her absolute control of her
estate ceases and she can make no
testamentary disposition of it during
coverture without her hushusbandsbandla con-
currence nor is18 her will any longer
subject to revocation and therefore
cannot be recognized in law

she is incapable of devising her
lands or of making a testament of her
chattels without the license of her linehue
band her personal chattels belong to
him and he can dispose of her chattels
real or have them if he survives her

I1 blackst comm
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irinn re pullerfuller 79 ill 99
does the reason of the rule exist

under our statute Is the lifes prop-
erty subject to the control of the hus-
band as at common Islaw these ques-
tions must be determined by reference
to our statute concerning the property
rights of husband and wife section
2528 C L of utah 1888 providesprovIde8 as
follows all property owned by either
spouse before marriage and that ac-
quired afterwards by purchase gift
bequest devise or descent with the
rents issue and profits thereof is the
separate property of that spouse by
whom the same is so owned or ac-

quired and separate property owned
or acquired as specified above may be
held managed coptcontrolledrolled transferred
and in any manner disposed of bybythethe
spouse so owning or acquiring it with-
out any limitation or restriction by
reareason80n of marriage this statute is
clealandclecleararandand explicit and makes a mate-
rial change in the status of a married
woman as to her rights at common law
it gives her the same authority over
her separate property that the hus-
band has over his property she can
dispose of it just the same as
he can Tthehe ddisabilitiesabilitiesis to which
marriage subjected her at common law
have been removed by affirmative
legislation the husbandshusbandIs license is
no longer required to enable the wife to
make a valid disposition of her estate by
will it therefore follows that to hold
the will of a femme sole void by her
subsequent marriage would simply be
to impose upon her the unreasonunreasonableabba
task if she desired to exercise her
rights of making another one like it
duduringring covercoverture this would be to de-
stroy and restore the same thing at the
same time which is notdot the policy of
the law the incapacity of a married
woman which was the destroying
power of the will having been re-

moved by statute the common law
rule with its reason has ceased and the
will of a femme sole remains

by her subsequent marriage
in re pullerfuller supra
webb vs jones 36 N J eq
noyes vs southsouthworthworth 55 mich
fellows vs alienailen 60 N H
the demurrer is sustained
done in open court june 1891

G W BARTCH judge

in guatemala two editors criticized
the president and now they are at
work on the streets mr dana of the
sun had better keep away from that
country


