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- ¢ “EERRITORY OF UTAH,
A “ 'BUPREME CoURT,
«Jd«B. McKean, C. J,,
C. M, Hawley, 4
sebice-BR0eY “a . PRI
0. F. Strickland,) [ 7
Cronyn & Pefris,” )-Appeal from the
’j‘?vs. Loy Third <y |
W. G. Higley, € af. ) Distriet Conrt.

The transeript ini this case shows that
thgt plaintiffs commenced an original
sui
bate Coutt, in Salt Lake County, upon

a promissory note given by the defend-
m}]h ‘§th:y nliint%m '&rfh suit the

Before the Hon

defendants appeared and without objec-
tion to the jurisdiction of the Probate
Coutt. filed an snswer; afterward the
case was fried before a jury, w re-
auited - in a verdict and ju ent for
the plaintiff. From this they took an

triot OCourt of the Third Judicial Dig-
trict, on the application of the defend-
ants, issued a writ of certiorari, which
breught the case to the District Court.
On the hearing, the Distriet Court hel
that the Probate Court had not jurisdic
tion. The judgment was, therefore, rés
versed and the suit dismissed. Ana
preal brings the case to this Court, The
oply question  involved is, have the
Probate Courts in this Territory jurise
diction in civil cases at common law?
 This question is to be gettled by de<
termining the true meaning of . .. |
‘o4 The Aots of Utahy;- -~ -
-y The Organic Aet, i il edT |
These questions alsoinvolve the legis-
dative power of the Governor and Legis-
lative Assembly of this Territory. I
shall examine. first the Aet of Utah:
Sec. 23. R. 30 of the Acts of Utah pro-
vides thatMhere shall be a Judge of Pro-
bate in each County within this Terri~
tory, whose jurisdiction within his
Court in all cases arises within their
respective ‘counties ‘under the laws of
the Territory. .Sec. 20, p. 31 of thesame
Act says, the several Prqobate Courts in
their respectivecounties’ have power to
Jjuarisdiétion, both civil
)d as +in chancery
1 , when not prohibited
J ,L;Elaln.tiva enactment, and they
ghall'] ;up:_ﬁ:ned by the same ?naml
rules an rqglationu, as to practice, as
the District Courts. ,, Other parts of the
the same Act provide for a seal of Court,
‘the Réeping' of a clerk anda ¢ by

o
Ak |

L

these courts, with a sheriff to execn

gheir

: " They are also'adthorize
o sammeon grand and petit jurors, thus
providing for them all the comman law
requisites of a Court of Reeord. . Sec. 1,
2 4 of the Utah Laws, provides that
*‘all the Courts of this Territory shall
have law and equity jurisdiction in
civil cases, and the mode of procedure
shall be uniform in said Courts.” Not
perceiving any ambiguity or uncertain-
ty in the meaning of these statutes, I
must conclude that if the Legislature
Jaad power to confer this jurisdiction on
these Courts, it has been done, I there-
fore pass to inquire whether there is the
requisite Legislative power in the Gov-
ernor and Legislative Assembly of Utah
to confer this jurisdiction. To deter-
mine this, I shall look to” the Organic
Act and examine it in éonnection with
the Constitution and Laws of the Units
ed States, and with the decisions of the
Supreme Court. '~ '
- At 138 the right aad the duty of the
Legislative departmentsof all govern-
~ments, when not restrained by a copsti-
tution, to provide Courts and to limit
fix, or set bounds to: their judicial
powers. The Constitution of the United
Btates;Art. 3, 8ec. 1,says, ‘‘the judicial
power of the United States shall be
-wested.in one. Supreme. Court.and in
such inferior Courts as the Congress
may from fime to time ordain and es-
tab isil:;.” hBy :gia it appears that Con-
gress 1s charged with the of pr
vidiiug by la ;@Hﬁ.--ihpr#&-tithm
its legislative pqwe:&)ffur limiting nﬂ
fixigg the number of judges of th

‘Bupreme Court ‘and of prescribing, by
law, the number of inferior Courts with
the number of their judges, and for the
original and appellate juriesdietion of
each, ad well as their exclusive, or.-con-
current judicial powers, and ,’l;hu'-ap;ral-
Iate jurisdietion of the Supreme Court,
The sameé Article; S8ec 2, after stating,
the' clagses of cases to which the judicial
power of .the United States shall extend,
of 'which ' there are eleven, and after|
stating ‘the classes in which the Su |
reme; Court shall have original juris-
Giction, adds that in all 'other cases it
shall’ have appellate jurisdiction, both
a8 to.law and fact, with ,sach excep-
tions and under'sueh regulations as the
Congress shall mdks. | Here we find it
(8 not only ;the gight, bt the daty of

Congress to limit, by law, the appellate!

| Congress exercised ifs unquestionable

Hﬁ‘:&lﬂﬂt the defendants in the Pro- |

4 , but failed to perfect ‘it in time.
A?m the appeal was gieumiaaéd the Dis- | ¥
twean the CQonstitution of. the United | ritory,—

lation to the con

‘thée Probateé Courts is not mentiened

‘court nottherein named, a statute nam-

-clearly showed such an intent, or at

| in the case at bar, no higher power has_

on
Beehs 3

bar, I ‘proceed’ to the ninth 'séetion

vested " in' a’‘Bupreme Court, - District
,tﬁpul"-;ﬂtl;“rﬂl{ﬁﬁ.

the Peace.

PTHE DESERBT NEWS.

| upon them original jurisdietion, swhich | lJaw then in existence or a law thereaf-
| may be exclusive or concurrent, at the | ter to be passed? None. others are pos-
| diseretion of Congress.

| sible.

| , Certainly nota law of Congress;
. By the Act of Copgress SBept. 24, 1789,

Jor alaw of the Territory then in exs
. | istence for there was none, nor ‘can it
right to create inferior Conrts, to limit
their jurisdiction and to regulate the
appellate juriediction of the Bupreme
Court. These are referred to, not be-
cause they settle the quesation now be-
before us, but because they establish,
what every one must concede, that it is
a rightful subject of legislation to limit,
to give, to fix, and to set bounds to judi-
cial power, and, if need require, to
create new Courts and abolish old ones,
when not restrained by a constitution
or a paramount law, It has been e¢laim-
ed that the Organié Act is a constitu-
tion for Utah, a claim which b e&o
course' of reasoning ‘can bé sustained;
et, if it were so it wouald not settle this

passed. Is it not then evident that it
means a law of the Territory thereafter
|'to be passed? Ifin this I am corrrct,and
it is impoasible for me to perceive my
error, then here I find the legislative
power expressly given as if the power
| mentioned in Sec. 6 was again thought
of and again affirmed or re-enacted. It
has been again augieabad and it may
| again be suggested that the words ‘‘as
limited b plies alaw then in
force as limited is in the
past tense which, I concede is not with-
t some force. It would h:vqégreat,

w i
2 .

ce if there had been any law of the
: is | United States or of the Territory then
n of Legislative power. It may | in force on this subject, but as there was
be ohsérved that there is & plain and | nome and as Congress has not since
necessary distinetion tobe drawn be- I_IE for this or any other Ter-

| passed a t )
; po- m“ﬁ, *Aﬁcil; of
ongress of March, }—and as
the Or Aok oE Ml

wmmﬁ passed I&M 3 the

question of

States and the Oonstitation of a'State,

or an Organic Aﬁ:&f a Territory, ﬁn re-
e

ution of t!
lative powers contained in them,

Constitution of the United States, hav- | and as Congress never passed any law
ing been given by the States foramna- | for that Territory the conelusion is ir-
tional, supreme law, is nnderstood to | resistable, that Cangress used the word
be-construed. strictly; - that-is, to.au- | limited with reference to fature Terri-
thorize the Congress to legislate onjtorial Legisliation. It was bheld. by the,

such subje aqdpa _ }y,.-lmq.sh subjects | Supreme Court in the case of the Ins,
a8 are Bi?;ﬁﬂ 'y OF ;nﬂmmry impli- | Co. vs Canter, 1 Peters 511; and in the
cation, thefeir contained, The Consti-

: Dred SBcott case, 19 Howard pp. 393, 442,
tution of a State and an Organic Act | 443, that Congress in the Territories
are both t6'be construed lilm‘ﬂ?- that | the combined powers of the gengral
is, to authorize legislation on al j‘ tht- | government  aad of &) state

ful subjects of legislation, unless it be

on subjects by it prohibited. This is in
harmony with theory, if not with
the practice, of the American States:
that all just powers of the gover
are derived from the consent of the | it
governed. Before proceeding to the |suap ] |
Organic Aet, I will remark: that nei-|that the Legislative power shall be
ther the Constitution or a law of the
United States limits, or attempts to
limit, éxeéept in a wvery few cases, the |
power either of the Executive,Judicial, | er go | | : abl
or Legislative e Territories, And: |import of their words would imply,
that no law of Congress exists which | any more than it intended to extend
defines, limits, fixes or sets -bounds to | those powersso as to include legisla-
the judicial powereof the Probate Courts | tion on subjects properly national |
in this Territory. Organic Act, SBec. 4,| Ouaght these words to be restrained so
says, ‘‘the legislative erand author- | as to limit this power to subjects less
ity of said Territory shall be vested in | than would exist if Utah werea s State,’
the Goyernor and ,ﬁlaﬁ.gﬁhll.ﬂ. Assem- | I will look a little further to Sec. 9, in
bly.” Sec. 6 says, ‘‘the Legislative pow+ j which I find; when speaking eoncern-
er of said Tex&ary shall eiﬁqd to all | ing jurisdiction, a proviso that Justices
rightful subjects of legislation, con<|of the Peace shall not-have juriediction
sistent with ‘the Constitution* of the | of any matter in controversy where the
United States, and the provisions of |title'to erboundaries of land mayibe in
thisget.’’ Thea follow: eértain inhibi« _-Hisrnjte. or where the debt or sum
tions among which the jurisdiction of | cla m’ec{ shall exceed one hundred dol-
ars, which is the only limitation, when

0
d 1836, contained the
same ‘in this- res a8 our. own;

a logical dedaction that by Sec. 4 of the
Organie Act Congress conferred on the
Governor and Legislative Assembly
nors I-.-thnt part of its power which as a Siate

At eould exercise? ' Is it reasonable to

to réstre
mits than the fair and reasonable

irectly or indirectly. We in thislan- |'speaking econcerning jurisdietion, we
guage find .this Legislative power ex-| find in this section,and that is confined
pressly given “if it be consistent with | to Jus of the Pe and there-
the Constitution of the UnSﬁqq States,’”’ | fore has no referenc to any of the other
and '“if it be a rightful subject of Te l'u-_ courts, If to this we apply the maxim
lation’”’ which I trust I have before | of expression unius est exclusio allerus it

shown  conclusively that it is. An act
is consistent that is not inconsistent.
When the Constitution says nothing
upon & subjectof the judical powerof a

tive discretion the jurisdiction of
courts exce

th

| ception of the cases expressly named.
ing the court and limiting its jurisdic- |,/ The proviso proceeds and says: ‘‘And
tion must be consistent with the Con-
stitation. One statute n&¥ming'a court
withoutsefting boundstoits jurisdiction
is not inconsistent with another statute
naming the same court and settin -Iq(:'pnt;reljrto have conferred.the whole
boands to ‘Iﬁ_]u?d,tﬂuqu. _‘When au-| Territorial judicial power on the other
thority ig expressly given in a constitu-

tion,orin s i)r nic Act, ‘to a’ legisla-

tive department,to législate on all right,
ful subjects of legislation, such a power
ought not to :he neutralized, by ether
‘words therein, unless theae other words

well common-law

tion which is, the Supreme and District
Courts must possess common law and
ancery juriadlr,;tiqa.f T

taken from them. Buf n

‘ing this and notwithstanding it isito b
‘both appellate and original it is to be ex-
‘ércised ‘as it shall belimited by law.
It has been claimed that the maxim
above mentioned ‘‘theexpres-ion of one
thingis the exclusion of all others’’ ap-
plies in this phrase to the jurisdiction
of the courts inasmuch as it expressly
names the Supreme,and District Courts

least,; an intent to make the case an ex-
ception to a general power. If is not
necessary (0 enumerste the various sub-
Joaia $Rod Fehigh Fe, L s.ﬂlvflﬁ%rﬂ‘
sembly may exercise 1ts lawful powers,
nor to' enumerate exceptionis to this
right. It is

uite enough for our pur-
posé- to' show ‘what' has beforé béen;
shown: that the legislative power of' |
fixingy- ~giving, - limiting  or -setting'| and does not name the Probate Courts
bounds to judicial powers, is a rightfuli| aud; Justices of thés Pende. « But this
gubject | of’ ;Qgﬁlﬂiqn;, “unless clearly ;‘ ‘?rnwa too much as it entirely excludes
restrained by a higher power and, that | Jussi of the Pearce: Besides, before
the proviso in the Bame. ion the
power to limit or prescribe the jurisdic-
tion of all the courts is exjressiy given.
The naming of the Supreme and Dis-
trict Courts in ‘this proviso, sayiiig:
““Phey shall podsess chancery as well as
common law jurisdiction is to be un-
dergtood, as I have before said, as ex-
cluding the nower  of the Legislative
Assembly to take from these two courts

won law jurisd ag givi
o -‘%ﬁﬁfy-’*‘ﬁ,- 7 s e i
the subjeet s e manifest by the con-
sideration that Congress as abational

legislature has not power to legislate

restrained it. Passing over several mat-
ters contained in ‘the’ Cbnatitugignuand‘-
the Organic Act, relating to inhibitions

&hgﬂaﬁﬁna}m& erritorial Jegis-'

\7 _ to be nam-
R B

the Orgaunic Aoty ywhich -says ““The
judicial power%f said 'Tarriﬁﬂrya;t{nll be

urts,and in Ji

2 Justices of
e jurisdietionef.

e seve-
ral courts herein provided fery the
appellate and original,shall be as limit-

be a law of Congresa for none has been l

‘ ._i-ﬁ;i;d*iciinn uf rtl:‘m -'Bup};ﬁ:: éﬁhrt, to ed by law.” B;irhat law? A law of |
create inferior Courts and to confer | Congress or a law of the Territory? A

had!

govern-
‘ment, “Ifso then'does it not follow 'as

pose that Congress, by ' declaring

vested etc., and shall extend to all
r?htful s 1bjects of legislation’” intend-
e

them within any narrow- | act of the Leg

will include in thug’go'nll:mlll 1 l ‘| In this Ectiun 9,
E e | tion with th

Suntiomiof the Peack and | oxtl eJos

it will also include them with the ex-

‘the said Supreme and Distriet Coarts,
respectively, shall possess chancery as’
_ jurisdiction.”’|
Without this clause if would have been|

two courte, viz., the Justices of the
Peace and Probate Courts, but with it
there is a further limitation "of ‘discre-

is cannot be
otwithstand-
be '

[Deec. %1
;alt:tlﬂg to the intergl.l olice ofa g;ﬁte,
in a State capacity, md%hut it was then

authorizing the Legislative Assembly
to regulate the internal affairs ‘of the
Territory, and that in a State a com-
mon law Gourt could Bot,. absence
of a consafitution or statut

Ing it “to-“be.

authoriz
chanceryju

I am safe
in the’ il
have ,;_ho : : W|erv F 1
jurisdietion, the ehancery jufis
has bmn‘g‘iﬁn.ﬂhl!‘g' in the Co
tion or by statute. ' |

Chaneery juriediction
in one of these ways, -
11 ed., p. 163, note
dictions are .separate ‘
when chancery jurisdiction isgiven to
a common law couritis only another
power added. 7 4

This combination 'bf'gurlsdictinna in
the same court is of Ameriean origin,
Thege words in the proviso ean have &
full and just meaning and leave it
within the power to confer original ju-
risdiction on the Probate Courts,

+ 'We further remark that jurisdiction
is of several kinds,
1. It is original.
‘2. It is appellate, . L 0 Ny

Both of these may be exercised in the
same case, that is ini oné court original,
and in the other appellate, jurisdiction,
ahnd that whqjt:her plti: case be one of
chancery or eofumen-iaw cognizance,

8. It iaﬂx;?uﬂivé, :

4. It is concurrent. |
 JAljurigdiction is exclusive ‘wheo a
particular court and no other has power
Euh adjlﬂ'.liunta ot the ‘subject matter of

Eﬂﬂ | f " vin Fouen I " i # f
. A jarisdiction. is' concurrent when
two'-or more 'than twoe courts have
power to adjudicate upon the subject
matter of the suit, Both of which are
familiar to us all, &c. 1, Buﬂﬂm L.
D. 683. If it were coneeded, which
however is not conceded, that Con.
gress conferred on the Distriet Counrts,
original jurisdietion, i ‘Territorial
criminal cases, would it follow that dn

{slature conferring jurie-
diction on another court would be in-
consistent with ‘the - Organic’ ' Aet, 8o
long as the jurisdiction was not taken
.fr{IH;:I. th; ﬁinuiat Court?

if an Act create a court an 8CK
its jurisdiction, wuﬂﬁld nnothgrpgl {}E:
ating another court and giving it the
same jurisdiction as the first, be ineon-
sistent with the first Act?

i
W,

“Could not" the two “1aws “Ds 8xé.

cuted
these
diction?
tion? .

the same time? and would.not
o Courts have concarrent juris-
Is notthis common hgiala-

An alien ma?_lﬁa a citizen of the
United States in a State Court or in the
United Rtates rte; in certain gases:
Thatie, both _have jurisdietion.
Is the'law of a State, giving jurisdiction
to its courts in cases, inconsist-

ent with the Constitution of the United
States, or the law of Congress? see ;}t

of Congress, Sept, 24th, 1889, See. 9, 11,

F

'giving ‘them the very largest and most

® words in connec-
; iction of the Courts,
exelusive and concurrent, are net used.
‘T'here are, therefore, no words ‘used,

extensive import of meaning, which con-
fers exclusive, or ginal jurisdiction on
.gg_?mtriﬂt {;ﬁgtﬂj mlﬂd]?t {mnﬂnqﬁ the
~whole " Jurisdiction, to th
Euﬁ m%?&?u&q; | o ¢
. M 'may not be uninteresting fo look
into the term limited. On examina-
tion of the law dictionaries I do. not
find the "word limit, but I do find the
words limits and limitations. Limita-
tion is the end of time, appointed by
law, within which a party may sue for
and recover aright. Limits is applied
Eoouboqndmg such uBt&ate;Q‘lﬂrrimries,
ounties wns, an - limits,
Limité says Webster is bounds, bounds
sef, bounds fixed; to liniit'is te bound,
to set bounds, to fix bounds. “‘Which,
when cial power must
mean to define, to fix, to set bounds to,

Limited it ﬂ{ﬁwda d is in the ¢
time ;'f'd"fl*‘ ave before 'tﬁﬂwﬁn

this section it is used with reference to
a.future signification and ‘with refer-
ence to the original and appellate juris-
diction of all the courts, The Supreme
Court has: held, though T think erron-
eously, that it’ has original jurisdiction
in chancery. .Allconcur that the dis-
trict courts have originaljurisdiction in
such cases, If then theSupreme Court
isright and I am wrong these two
courts have copmearrent jurisdiction
ev;n thmiligl& the i:l?rd concurrent,
when applie r ction, is not used
in the Orga.uﬂc&’élt. . I'J

If it be not inconsistent for these two
courts to have cencurrentjurisdietion,
can it be inconsistént, with the'Organic
Act, to confer thed Hmmﬂ%t_lnl Jurisdie-
tiomon another court? “ T r W

4, Bxow, for Pltfls,




