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vs I1F third j
W chigleyGHigri gleygloy J district coart
ther iiiin this case shows that

the plaintiffs commenced hnan original
suit against the defendants inthe pro-
bate court in salt lake county upon
a1 promissory motehote given by the defenddefendii
ante tbttor the to this suit the
defendants appeared and without
tronto the jurisdiction of the probate
Court filed anati ailsallsanswer afterward thetho
case was tried before a jury which jeze

bulted in a verdict and judgment foifog
thee pplaintiffa naiff from this they took anau

aopappSOPaniaripealii but failedfilled to perfect it in time
after the appeal was dismissed the dis-
trict

i

court of the third judicial DI
bricttriet on the application of the d 3 fedw
antsante issued a writ of certiorari which
brought the case to the district courts1antheoa the hearingbearing the district court helheld
that thether probate court had not jurisdic-
tion the judgment was therefore re-
versed and the suitbuit dismissed an ap

jceal bringsbringa the casechao to this court the
onlyohly question involved Is have the

courts in this territory jurlsjuris
im civil cases at common law

thisthithia questionquPatton is to resettled baldede
termlhingahing the truetruo meaning of r

r sllsli
r thetho organic actacts TT j

these questionsquestion jhb 1908
dative power of the Gdgovernorvernorkernor and legis-
lative assembly of this Terterritory X

shall examine first the act of utahh iJ
secsee 23 v 30 of the acts of utah pro
vides shall be a judge of pro-
bate in each county within this terrilterriferij i
totoryibyiry whose jurisdiction within his
court in all bases arises within thelt

bifid taws bf
the territory secseo 29 p 31 of the samasamebameact says the qCate coucourtsarts inIV
I1their have power to
exercise both civil
and criminalI1 fand as wellweli jrz chancerchanceryyi
as at lawI1 when liot
by JLegle enactment and they

hafhadjiehaylyepyeJie gotgoigovernedmineddined by the samebame generalgeneigenel
tulejulesand asai to practice asisahehe distri other parmeparte of thothe
the same Aactrt provideife fora bealonBealof crutticourt
the keeping g of a clerk anad by
these courts with a sheriff to eexecute

1l they arearo
and petit jurors thu

for them all the common lalaw
requisites oraofaof a court of record seosec 1
p 34 of the utah laws provides that
allhiiallail the courts of this territory sshallaavellaveleave latrjaw Aandnd equity jurisdiction 1ja
civil cases anidarid the modellode of cioceprocedurear
shall ba in baidsaid courts 11 nonot
perceiving anyziny ambiguity pr uncertain-
ty in the meaning of these statutes I1must conclude that if the legislature
had powerpowen to confer this jurisdiction on
these courts it has been done I1etherethere-
fore pass to inquire whether there is the
requisite legislative power in the Gov
ernarerngranddrandand legislative Assemblydf utaiutah
to confer this jurisdiction to deterdeters
mine this I1 shall look to the Organicid
actabt and examine it in connection wityt
the constitution and laws of ttheunistheUnihnin
ed states and with the debmondecisions of thesupreme court

the nightright andaud the duty lotlof the
legislative departmentbof all

jmm
1pdten ts when not restrained bbyai consti-

tution to provide courcourtssandandio to
fix or set bouboundssd to their judicialjudicial
powers thi constitutionstiluirwia of the united
states art 3 sec 1Ilsbaysays the judicial
power of the united states snailshall be

eesgeavestedvestecea di one supreme courcourt taand in
such inferior courts as the Congreeq
may from time to time ordain and eaesi
tacablishtabblishliah 11 by chistthisie it appears that con
grosses charged with the dud of pro-
vidingvid ibyaby iablabislarlay firislislibilsits legislative power gorforr limitinglimion 01
fixing the numbernu niber af judges afpf 01
supreme court and of bing 0
lawlir the number of inferior Cocourtsu rtaw

erlof theirthel jjudgesudges andhor inqaejhel
original and appellate jurisdiction ofor
each asagaswellwellweli as their exclusive onarconcon

po weys and babellate jurisdiction1 odtheof the
z ehe Ararticle seosee 2P eiffer stistatintinggj
the eenaen of caseseases ttofco which th e judicial
pawer united
of there are elevenelevon fandtand
stigstatingting the classes in which thesathetiesaav i

prem eap urt hailhaliball have original durrsdures s

diction i adds that in all iother caseseases itita
shall ha appo I1 late J vrisidahishnsrisact on pothbothi
as dauddand joacP w except t

as thel
shallriallail ttI1 hetee we find 10it 5

is not ononlyI1 1 rtha A oti the duty ofcongress to limit by6y law the appelappellate

jurisdictionur ofot the supreme court to
Ccreatefaate inferior courts and to confer
upon them oiloriginalgibal jurisdiction which
may be exclusive or congcoup

I1
attheat thokho

discretion of Coilcongressgress
bybk the act of sept 1789

congress ebereexercisedased its unquestionable
right to create inferinferiorfoiloi courtscounti to limit
their juriedjurisdictionI1 action and to regulate the
appellate jurisdiction of the supreme 8

court thesethose are referred to not bebelbejj1

cause thythoy bettlesettle the question now be
before us butiut because theytheil establish
what everyoneevery one must concede that it is
a rightful subject of legislation to limit
to giad foto fhfix and to betset bounds to jjudi-
cial powerpowen and if need require to
create new courts and abolish old ones
when not restrained by a constitution
or a paramount law it has been claim-
ed that the organic act Is a constitu-
tion for utah a claim which by pono
coursecoarse bf reasoning can ba sustained
yet if it ft I1 settlebettle
question of legislative novt it may
be observed tuatthat thelethere Uiet 4 plainiainlain andland
neenecessaryessebsary distinction to be drawn beibe i

thetho constitution of the united
states and the f hastarbaStatB
or an organic actonaciact of a TterritoryrrI1 to Y initi rareire i

ration to thet of I1 je I1 j

dative powers on ed I1hellihelit thethah
consaconstitutionaution of the huedaued hav i

ing beenbeon given by the states for alnaaina
supreme law Is understood totd

construedbe strictly thatisthat is twtautauaunui ii
theorize the congress to legislateisgate onion
such subjects andon only buncuebuchsuchch subjectssubjecta
as are expressly or brneby necessary imell1

cation therein contained the i

aution of a state and an organic actac
arldaridare bollbollibollitoltd p construeded IIIillliberally that
is to10 o alithauthorizeorizebrize legislation on allail aright l

fulfui subjects ofbf legislation unless it betbe
on subjects by it prohibitedprohibitea this is in
harmony with thehe theory if not with
the practice bf the american states
that all just powers af ththaq gavargovernorsors
hiedleare derived fram ilieitie coiscolsconsentei I1 he
governed before proceeding to thethel
organic act I1 will redyrediremarkark that nei-
ther the constitution or a law of the
united states limits or attempts tot
limit except in a very few babescabescases tho
power either 0of the exec ivelve
or legislative pi the Tterritoriesekft I1foes and
that no law of congress exists which
defines limits fixes or betasets boundshounds to
the judicial power of the probate courts
in thia territory organic act secsee 41

thethetho legislative powenand authoraauthors
ity of said territory shall be vested in
the monmog andaud legislative assemi

bly secsee 6 says I1 the legislative powwaj
er lfof baldfd territory shall extend to aliall
rightful subjects of legislation conjconconk J

bistesistenaift with the Constitution 1 of the
united states andnd the provisions of

11 thenthea icfollowliow certaIcertain 4
gions amamong which the adriajurisdictiondiction oiof
hebb probate courtaiscourtsCourtsisis not mentioned

directly or ihindirectlydirectly we iuiii i

guage nindfind this legislative power exiex4i

pressly given ifit it be consistent with
the constitution of the unitedunited states
andandla ibbe aa rightful subject of legis-
lation

i

which 1F trust JX have beforebufore
shown conclusively that it is anacean act
is consistent that is nobnot inconsistent
when the constitution bayssays nothing9
upon a subject of poweridaer of a
court not therein named a statute nam-
ing the court and limiting 4

tion must be consistent with the con
oneono statute nami aganga boura

without seeingsettin bounds bolts
is not inconsistent with another statute
naming the samebame coultcoutt and betting15

td hipfly whwheneliell avalaufaah
thadhorityiffy is expressly givenh in a i

1

tibt an jq g to a legisla i

tive d e art n acta legislateg on all nightright
fulfuiruiasusubjectsts such a power
ought not to be neutralized by othenother
wards therein unless these otherwor
clearly showed such anmm intentsintent or at
leaieaheastanstan intent to ihrlmaketennefthp cabeancaspan ex
captionn to a general ppowerower it is nonot

ta the various aunaud
ejects 4 t e a a tivAAspasis 4i

raernetbibly may ex1eroid10 its14 1lawfulbruru rowerspowers
nornur tortot enumerate dexceptions to6

1 right it isih qui e etinoughboughh for our pur
to show has beforddefor benideen

ashawniw ip that the legislative power
fixing givingivinggf limiting or settinbettinsettingbetting i

bounds to judicial powers is a rightful
dubnuhjovjot ofor daleasualessleas clearly
m powerdower land that
iinn the case at bar no higher power has
restrained it passing over several mat
tera containcontaineddd inid abdel constitution and
the organic act relating to inhibitions i

gumtion congressional1 andsudnd territorialr 0rial legis
powers not necessary to be namnam-

ed lecause not ineemeaffecting 1 the at
barlbaribar

1 I proceed tofo tiietiletheninthathe ninth ya

the abt sayBaypayAATheiThejjudicialud adial powerb 0of ahall be
vested id a frusupremepremeoreme cour IlAtflofla

coladopha in JusUpgawfgaufqaSfvf
llynthem Ppeacece veeueethe jurisdiction Qoffa
ral courts herein provided the
appellate and be as limit

edd by law by what law A law of
congressCon gressgresa or adlaw of ththe territorytory A
law then in existence or a law thereaf-
ter to be passed none others are pos-
sibleI1 certainly not a law of congress
nornonnor a ladoflaw of the territory thenthem in aexjex
clalence for there was none nor caucan it
be a law of congress for none hashis been
passed Is it not then evident that it
weans a lawjaw of the territory thereafter
to bepbeybe passedassed if in this I1 am
it is impossible for me to perceive my
error then here I1 find thetho legislative
power expressly given as if the power
mentioned in seesec 6 was again thought
of and again affirmed or re enacted it
has been again suggested and it may
again be suggested that the words as
limited tyby law implies a law then in
force asaa the word limited Is in the
past ttenseenseenso which I1 c0beedeneede isnignotatwithwith

forcefored it would have great
torceforce if there hadhid been any law of the
united states or of the territory then
in force on this subject but as there waswaa
none indasand as congress hashaa not since
passed any for this or buyany other tertei

excepted seqbee act of
congress of march I1 18671667 p j and as
the organic act of the territory of
wisconsin passed 1836 ooncontainedcon taint d the
sabamesameme wfprdard in thisthibB rsrespectbeetsasTass obrownourown
anandd aias congressess nevennever passed any lawlawi
for that territory the conclusion Is ir

that congress usedusedased the word
limited with reference to future terri iipit evaa hm bridsthe
supreme court in the case of ththe ins
co vs cantercanteri zil and in the
dred scott case 19 howard ppap 1

that Congressrinin the territerritoriesiorles hadhaa 1

1

thahe combined powers ghoghe0 thephe depeal
government and of a state roverngovern
debt if so thenthlen does itIV not follofoll as
a4 logical deductiondeductionibn that by apseosec 4 ofeeof the
organic act congress conferred on thegovernor and legislative assembly
ahatthat part of itsita power which as a state
it ouid exerexerciseciseciBe Is it reasonable to
suppose teat congress by declaring
that the legislative power shailshall be
vested etc and shall extend to ailyallyallali
rirightfulhatful s ejects of legislation I1 intend-
ed within any iarrow
eror limits than the fair and reamonareasonableblebie
import of theirthelr words would imimplyply
any more than itkt intended to extend
thosethos powarspowers BO as to include lefleg 1

tion on subjects properly nationalnationallf
ought thesetheme words to be restrained so

as to limit this power to subjects lessjesa
thair would itutauaItUit utahtasatala
I1 will look a little fartherfurther to becbee 919 laP
whichbic I1 fondfind when speaking concernsi

ing jurisdiction a proviso that justices
of thetho peace have jurisdiction
of any matter in controversy where the 1

tittitleletoto or pt land may be in
di ll11 dwite or where he debor or sum
eaclaimedamatmaael shall exceed one hundred dol-
lars which Isesthethe only limitlimitationatlon when
speaking concerning jurisdictionllonlion we
find in this section and that I1is confined
to justices of the peace budaudand there-
fore has nonb referenoferene joanyto any of the other
courts if to this we apply the maxim
otof expression unita est altemusit
will include in the territorial legisla4i

tiyotiye discretion the jurisdiction of all tilthe
courtscouta eaexcept justices of the peace antaulandaut
ftit will also include them with the exiexlex 4i

0off the oasescases expressly namnameded
the proviso proceeds and bayssaya andthe said supreme and district courts

respectively shall possess chancery as
well as common ivlaw jurisdiction jl

without this clause iti would have been
v to have confconferrederredehe whole

territorial judicial power on the other
two courts viz the justices of thelthetpeace and probaprobatete courts but with it
thereisathere is a further I1limitation of discre-
tion which is the supreme leilet
courts must possess common law and
chancerychancerv ta thithis cannot be
taken fram tlthem sabubbutft notnotwithstand-
ing

wwithstand
withstandingnotwithstandingnot it isato be

bbothgohd appellateppelleilme and original itilisillsIslaitoto beedieaiex-
ercised asab it shall be limited boytoy law
it has been claimed that the maxim
above mentioned expresionthe
thingIs theexclusion of ailalt others dpapa
plies in this phrase to the jurisdiction
of the courts inasmuch as it expressly
names district courts
and doesdoeg notdf nameh me the Proprobateblite courts
andaad justices 0ofr the Pleae I1 nut
proves too much as it entirely excludes
justicejustices loathe resides before
thep in thetheaceame section the
powerpo er to limit or prescribe the
tion ofsilall the courts isls expressly kivengiven

the naming of the supreme and dis
triet gorPOr tsIn this proviso sayibayl igtheyshanhaK possessess chancery as well as
common law jurisdiction is to be un-
derstoodderstood as I1 havhavee before said as ex

thahe power of ahelthe legislative
assembly to take from these two courts
common law aee giving
weh bhochanceryancery powhowera

1 leA of
the subjectfis hadtbaft nap the con-
sideration that congress as a national
legislature has not power to legislate

relating internal police afpfotaptaa state
in a state capacity anaandyd that it was then
authorizing the legislative assembly
to regulate the internal affairsaffair of the
territory and that in a state a com-
mon utab3enceenee
of a stAtutory provIs ionton

itit to exerciseeisecise
cha p

X am safe in Saying that in
in thoh where the same courts
havhave eboth
jurisdiction the chancery
has been givenklyen eitherelther iniff the
tion statute t s

chancery must beojopjepjer lyenlienjien
lif10 onerone of these ways aeesee id
11 noted these
dictions are fiaeli and distinct aladand
when chancery jurisdiction is given to
a common law court ilia anly another
power added T

this combination dfofa jurisdictionsurisdictions in
the same court is of american origin
these words in thoethe i proviso canjicandican blaveaave a
fullfall and juar meanmeaninging and ivyelealesve it
within the power to confer original ju-
risdictionrisdiction ohob the probate courts

we further remark that jurisdiction
isit of several kindshinds 1 J va J I1

1 it is original
2 it is appellate v r- u wiboth of thesethise may 60b e exexercisederceadiinjtbthee

same case thuthat is iniii oneohis court original
and in the other appellate jjurisdictionurisarisdiction
and that whether the case be oneong of
chancery or common law

3 it is exclusive
4 it is concurconcurrentreaTeAj ea a

particular court and no otherother has power x
to adjudicate on the subabublsubjectact matter of v
the suit
TAA jurisdiction is10 glatgiac W

y
en

or more than two courtscourtshavebavepower to adjudicate upon enec ct
matter of thefhe suitsult bothbothofof are
farfamiliarhillar tto0 usall sec 1 inliD ifftif iftitt were conceded which
however i19 not conceded that cloncron
grebsgresa conferred ou the district CourcourcyCg

original jurisdiction ine territorialorilonni

criminal cases would it follow
ketactadt of the legislature conferringconferringi jurisjurlsjdibi
diction on anether courtdourt would bbetbei 1ln

actactsactaarxaix
A

long as the jurisdictiondiction was not takenjurisdictionjurilfrogtrogfrom the MISzisdistricttrio court 1

ifanafan anaceact create ja court suilapil prescribe
its h wouldu
abing another court andano giving itift the
same the first be inenincon-
sistent with the rrbfirst tActact

could notnod thetho twotw jaws lesewesewe eyeig6
cuted at thetthem bamesame time
these two courts baxhavee conconcurrentcurrencurnen juris-
diction Is northis common legisla-
tion ml

an alien mamay sue a citizen ofot theunited states in a state court orthor in theunited states
thatisThat 19 both countscourts havejurisdictionarlod lotion
Is Sst
to its courts ina such cases inconsist-ent with the constaconstitutionaution of
states or the lavida Cobcongressgress deegeebeesee act
of congress sept bath 1889 seesec gli 11
in this section 9 the words in cornec
thol with theathejurisdictionburlsdictiondiclionellon of thae
exexclusiveclustie and concurrent are not used
there are therefore no words usedgiving them the very
extensive iniina port ofmeaningmea
fers exclusive or ginal jurisdiction on i

the district burts or that
w gib detlaw5apappellate jurisdiction tdto thea ema courts

j ay inot be uninteresting to look
into the term limited on
lonion law dictionaries I1 da jabotnot
nindfind the word limit but jo1410 nindedthefind the 1

words limits anaudandd limitations limitalamitaLimita j

tioution is the end of time appointed by
law within partypatty may bueeue for
and recover arightrighta limits is applied j

to boundaries territories
counticountiesg towns and jalljail limitslimits kayssays webster 1 is18 beunus boundsbounda
set bounds nixedfixednizo d I1 toth limit is to bound
to set bounds to fix bounds which
whewwhen appliedapjeiluliu tpjudicial powerar mustmean to0 defineefine to fix to set bounds to
limitedlimite itUsis conceded is in the past
time buU f h 1I hhve baford shobhoshownwn I1ina
this section it is used with reference to
a future signification sandwithand with reherrefer

and appellateettria
dictionauction of all the courts the supreme
court hashaa heidheld though I1 think erron
titebuslyasly that ita has original jurisdiction
in chancery 6 allali concur tastthabthat thedisthodisthe dis-
trict courts bavehave in
huchmuch cases if ithenthen court
Is right arndarid I1 am wrong thesethesetwokiwo
courts have concurrent jurisdiction
even thoughough thetha word concurrent
when applied tojurisdiction is not used
in the abbl

if abbe thesethebe twotw0egarogarcoarts tohtoAave
can it be wilhwith thactf to confer thad ike
tion court lmA lihittt k V
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