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. THE MANDAMUS CASE.
I'ax Bapreme Court of the Territory

»f Utah, in aecordance with agree-

ment made at the last sitting, met

on Satarday last for the purpose of
right of

bearing arguments on the
appeal to the Bupreme Court of the
United States, in the case of Kim-
ball va. Richards, In which Is invelv-
bd the title to and of the
office of Probate Judge of Weber
' ounty.
= It will be remembered, from what
has already been published in refer-
#nce to Lhis case, that the Supreme
- Court, (Chief Justice Hunter, dis
senting) declded that Mr. Kimball
was entitled to the office. When
this  deslsion was rendered, mno-
tice was given of an appeal to the
Supreme Court of the United States,

&nd this Court was saked to state
what would be a sufficlent bond in
the premices, Thereupon, an in-
formal discussion arcse =ms to the
fight of the Court sither to grant

the appeal or fix the amount of the
bond. There being considerable di-
versity of opinion upon the sabject,
the Court then declded to adjourn
the case until to-day, when It wounld
" Hear arguments on the points in
question.

. Acoordiogly on Saturday morning
at 10 o’clock, Chief Justice Hunter
sind Asséciste Judges Emerson and
TPTwi:s on the bench, a large repre.
gentation of the bar of Utah were
present, and It wm evident that
considerable intereat was being tak-
en in thé case, Prior to the opening
of the coturt, it was currently report-
¢d that the case would assume a
oew aspect, that, In fact, It was
golng to be argued by Mr, Kimball
snd his counsel that this was not an
appealable case. - 3 :

" After the court had been declaied
open, the: Cletk (Mr. Bprague) read
the minutes of the last sittinglof the
eourt, and - was sbout to hand the
book to the Judges for signature,
when !

! iMr, Kimball aroee to make an
samendment te the minutes’ to the
effect that a motion which had been
minde at the last cession of the court
by the respondent—a motion for a
remittitur in the case—did not ap-
pear on the minutes.

'“_'g:. Arthur Brown: Did’nt you
withdraw it?

. Mr. Kimball: No, there was to
be a hearing on thal question at
session, .

:Judge R. K. Williams: There
was some $alk about such a motion,
put—

‘ _;l:::lJuamHunta: thllllm was

mo made,and the argu-
m;nt upon that motion was defre'r.;-
ed antil to-day.

! Mr. Kimball: We so understand,
byt the record does not show the
ﬁmg of | the motion, though it

made in court.

: TheClerk: I have added to the
*A motion for a remit-
made by the

tespondent, and hearing thereon
fixed for > same u::ln."‘

: The Court: We will now hear
the motion, allo three hours for
thie argn t—one hour and & half

hiere was a motion here; but there
so many motions that I
to en ‘what that motion

members gf the bar,

S Sz

* It'was not a guestion as to the

amount of bond, They did not dis-
m‘tbo htof the Court to fix the
nor amoant. : |
Mr. Brown: Do you think
mldhuot:fh? -
Judge McBride: The Court can de-
h::mng;“' That is the onmly
. wn:
uestion w'innuhdth_hcoun.
e do not leave it to
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concerned, If a bond
the Court hws a right
amount of that ! ond. !
: Your Honors are nob
the bond. We slm
fix We
what will be a sufficient
sum for a supersedeas bond. We
no other determination.
L Court: Gmthlunu tt: e wll:
your argumeanis on the genera
proposi
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tion and reserve what we
have to say. ~
We want to be heard

Mr. Brown:
on our motion if Honors are not
to d We think our
is firat in order.

Emerson: The Court is sat-
jsfled with the amount.}

Mr. Brown: We have s bond here
endorsed by Mr. Wm. Rossiter and
Mr. John Bharp. We ask your
Honors to decide as to the sufficlen.
cy of the amount and upon the two
sureties, :

J MoBride objected to it be
ing wed 'assa supersedeas bond.
They were satisfied as to the
amount, but did not wish the Cou-t
to pia iitml!ont.ho record ae

an t as & supersedeas bonii.
Fur., B‘mwn: We ask your Hofjors
to say whether these are good d
sufficlent sureties for $2,500, find
whether $2,500 is aufficient if & sa-

bond 1s proper. .

Judge McBride ted that the
Court withhold its judgment on the
guestion of the bond until it heard
the whole discussion. Their posl-
tion was that it was not an appeal-
able case; and there was no doubt as
to that Court having the right to
control iis own .

. Mr. Brown: 1 have no objection
to you taking all the procesees you
want. I do not ask any Court for

n mppeal, That is a question which
the Bupreme Court of the United
States alone can determine. I sim-
Ely ask whether Mr. Sharp and ‘Mr.

woasiter are sufficlent sureties, and
whether Lthe amount is sufficient.

The Court: [ understand the ob-

Jeot is, on all these matters, where

?boa’d is offered, t}nt tlltnfl;i ulmﬂlly
'or the purpose of =a ng the
Bupreme Court of the United States
that the amount is eatiefactory to
this Court, and that the suretiea are

H.L:. Brown: That {a my position

exactly.

The Ceurl: |We decide that $2,500
is an amount sufficlent  for bond In
this case, and that the suoretles of
the bond are good if a supersedeas
bond is granied.

, Mr. Brown: That will satl Iy us.

Mr. Kimball: If the Court

lease— |

P

Judge 'Williams (Interrapting):
Which motion is now to be dis-
cursed

'y

Mr. Kimball: There ia a motion
for a remittitar, and—

Judge Williams: Doea ths Courl
ap of the bond?

he Court: We have stated that

the amount of $2,5600 iz sufficient
and that the sureties named in the
bond are good if su lies,

Mr. Kimball contended that his

motion had precedence. He asked
the Court to lssue its process, and
there was no question as to its hav-
ing the right to control its ewn
procass, and it geemed to be theonly
one the Courf had 'a right to act

upen. :
The Court: We wiil hear bolh

your motions » Itls imma-
terial to us which you argue, _
Judge Williams claimed thelr side

head precedence, and he insisted up-

on having the opening an'd' closing

argument.
The Court ultimately decided that

the parties: moving for superscdens
had the sffirmative In the discus-
siom, :

The arguments la the cage then

prooeeded.
JUDGE R. K. WILLTAMS,

In opening the argument on the
motion for the appellant, said: The
to be decided by the Court

was the approval o! the bond ten.
dered to ate as a supersedeas.
The Court had already decided that
the penalty was sufficiently large
and the suraties amply good, hence,
the only remsining question was to
determine whether appel'ant was
entitled to a supersedeas. [I the
valne of the thing in dispute was
over $1,000, the right to appeai to
the Unlhd Btates Bupreme Court
and have a superdeas was secured
by Bectlon 702, Revised Statutes of

United States.

The fiest guestion to be decided is
@8 to what was in controversy; the
second question is as to whether it
was of money value, and if so, was
its value over §1,000.

Then how I8 It to be ascertained

As early

a3 1798, In Wilson vs. Daniel, 8 Dal-
the ' United States Bo-

preme declided that the Court
will “not regard the verdict or Judg-
mext as the rule for ascer ing
the value of the mattes in dispute
between the parties, ud B
To ascertaln, then, the matter In
m, we must recur to the foun-
of the al controversy—

pute when the ac-
tion was instituted.” And the Court

though the judgment
tmn Jurisdiction. And
does not appear in

proved by the affidavit of
pariy or other competent evi-

in nmumerous sua usnt
—

ln;.’ the thing in com-

of Oetober, 1382,
imball, flied be-
of the First Distrot

J at the August eleo-

that his
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ete., without firat deter
the claimant wa: the legal Probate
Judge, and tled to the

of the pa;
for Kimball to ®et out

Court have falled to d

d-murres? Hib right to the ous

+ra depended solely on
right to the o .
right to the offls
outrage and a ‘high-handed usur
tion ln any Court, to take from

de facto officericlaiming the right to
hold the office: and custody of ' the
ete., and giving them
m of

Not only the pleadings of both
parties show that the Tight to the
office was involved, but his own
id in this case and
part of the.record in this Court,
written by himpelf, with his name| o4
as a member of the firm of Kimball
& Heywood atiached to 1t,shows
that he claimed the right to the
quote from
3e 5, seotion 5: *“In this case there

bocks, pa 1
ap to (pe withaout right, or
right. i

printed brlef, m
now

office in this Court. 1

no question of fact to be deter-
mined. The title of respondent, as| brin
well as that -,n;i‘polhnt, depends
on a question w, to-wit: The

tates of the Unit-
y called the Ed-

United Biates Congress empo

Hoar Amendment.”

The Chief Justice dissented from
& majority of thie court mainly be-
csuse he did no} belldve there was

any vacancy for the Governor to fill
by his commission to the respon-

dent, The community {herefore

know that the right to this office
was In controvessy and determined,
the Court that: ori y declded
knows it was in; dispute, and this
Court knows it was in dispute, and
now to permit the

it was In dispute or has been decid-
ed, in order to
the United Btales Supreme
would be a sto us fraud recog-
nized and sanoctioned by the Court;
besides respondent is precluded by
his own pleading and brief and con-
duct from settin
lé:t to the office hav-

3 next inquiry s,

gave to

&s. Madison; decided by the
nited Btatea eme Court in
1808, adjudging: that to withhold
# commission from one entitled

thereto was an illegal act and **vi-

olative of a vedted iegal right,” it

has been univetsally conceded in
the American Siates

cases of public offices, one as to Su-
preme Judge of

town, and one
: ol

lector of Boi-e Ulty, Idaho, and no

suggestion in either that sach was
not the case. 6

allace, 298 U. B.
ve. Addison. g

19 Wallace 66§, Bowrd of Com-
miseloners n.w(g.wmn.

i was uncertain, de-
pending on the: number of

service., Beerevised Laws of Idago,
p- 487, section 21

That the incambent has a proper-

ty in the office and its emoluments

s now a legally. ascertained fact,
then is it susceptible of valuation in
money ? :

And this imniediate and direct
before the Unlted

me , Court in 1822, in
the Columbia Insurance

tatea Buo

mandamus to admit

com-

tion If the tter tro.
l&l - gy

versy was of and
directed J the 'f»n’.m.
sel, to prod

and he having show by

veray was of the value of one thous-
and dollars, the writ of error was
diamissed. Now, what was in con-
troversy? It was the office of di-
rector in said comhpany. If he conld
have shown that the office was of
the val

ue of oné thousand dollars

hia writ would have been dilamis-
sed. This case decide that the
valae of the could be shown.
In the case of vs. Btrong,
8 Wallace 108, oﬁ.llgumﬂnntt'
of the United tes wed afllda-
vita to show tg; value of a mere
right o & mining claim
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pers? ; Was it not essential

If he had no
it would be = legal

given to section 8
d Bection 5,362

respondent to
change his ground and to deny that’

vent an np&.bal to
urt,

up any such ob-
te and having been

Richards: **the rights and
emoluments thereunto legally ap-
. Not only does the law
but allows the Csunty

to attach salary thereto. Ever

since the celebrated case of Marber.

h:.hlt an in-
ce & propert,
in it. Sioce then there hlea buz
before the Bupreme Court three

ebraska Territory,
oone ms to the mayoralty of George-
Assessor and Col-

: FEeR
£ dedzE
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claiming, under _ i
Territory, that he , to a
;‘mmlhuhlhq&nn; Am{
Ey while the Supreme Cour
-m whether or not the
was : the same
the i of the
Court, counse! for ap-

£
2

i
g

H
ki

i

attached it.

A& great many por
guestions which had been discuseed
at the bar before their Homors in
the different cases which had besn
brought, with great dellberation and
with sll the ability and learning
‘which the able bar of Utah ocould
g upon the subject. Their Hon-

to

orknew It was a case of great im-

portance and involved many deep
questions, extending, evan, to the
constitational laws of Congreas and
:.l‘tg. were which had been grant-

volving
e T M e
an u y the !
authority of thl:mUnl‘.u:l Bhlaf.“ It
seemed to him that whatever might
be the Im of this tribunal,
it would grant this appeal and re:
frain from issuing & writ which
might “render ihe consideration of
the subject by the Bupremse Court of
the nited Btates of no wvalue.
Counsel then |proceeded to cilte
authorities to show that the right of
mandamus was an im & right
and reviewable by the higher Court.
Mandamus was an action in ‘which
many great rights might be deter-
mined. In this case, forinstance,
they were called upon to decide the
t to an office and *incidentally
conaider and construe laws of Con-
gress and many imporiant and varl
ous questions sn procsediog by
mandamus, Buat lnpﬁu fa case,
Buppose that the court below should
by a proceeding in namndamus grant
& perempfory writ or order against
some public functionary— the
Treasurer of a County or of a Terri-
tory—compelling him to pay out a
amount of money fo the reia-
tor in wsome cass, and sup
that there was an lp]ntl taken from
that decieion; was 1€ poesible that
that decision in the first place was
not ? and if ap
could the court below issue its per.
emptory writ for the ing out-of a
large amount of public funds which
might never be recoverable? and
yet the decision of the court below
might be reversed after it was wo
Iate to do any good. Having sup-
posed this caze, counscel asked if the
same consideration would not apply
to this Court in its relation fto the
Bupreme Court of the United Biates,
because the Bupreme Court of the
United . States was the appellate
tribanal, the tribunal which ren-
dered the final adjadication. Coun
se] cited several authorities to sus-
iain his proposition, all of which
went to show that all such ques-
tions were to be finally determined
!an the Bupreme Court of the United
tates. . .

JUDGE R, HARKENESS

Endorsed the line of argument pur-
sued by the gentleman who had
preceded him, and simply desired
now to state the conclusion he had
arrived at. The dm&l;qmtm be-
fore the court was : Would an
a lie in any mandamos ¢ase?
It was not a question a8 to whether
it would lie In the specific case of
ﬁhﬁl ve. Rich but the gues-

wae, is & mandamus case ap-
pealable? There were many cases
whiech susiained this Lzol.ltlan
and the Court being satisfied o
thie, it was lta duty to allow

the a and leave it to the
Ba gmrt of the United SBtates
to whether there, were any

circumstances in the case

t an appeal would not lle. The

allowanee of an appeal by tuis Court

did not defermine at all whether

this special case was appealabls.
That was a guestion for the

t of the United Btates to de-
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here., If there was, then
'thing ‘must be remitted
her tribunal, which was
r Court to decide as to the
the offica and everything
pertaining to the quesiion.

J. M. KIMBALL, ESQ.

:n tht%ll respondent
ro n fthe
that t&n nothing u
tecord to show that the Amomnt
was sufficient

h
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e Governor of this Territory.
A case of this kind, therefore, in-
g0 many questions, was
pe oonsldered’

appeal would lle, because of the fact

over one thousand' dollars.
the | argue that tbere conld not be any
queslion of value on the

question of turn
county clerk’s

could not be turned over as againat
an office de faclo. ‘Now they ar-
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not answer to that the fees
emoluments of office were
than $1,000. The fees and u-
ments to be derived from the office,
referred to services to be rendered in
the future, which might never be
rendered. The office ht be
worth that sum, and it might nof;
in this case i1t was mere guess-work,
That would not do. When s party
was permitted to coms in and show
money valoe, it must be property or
Therefore, upon these
grounds they confended there was
no valoe involved in this
controversy; the record did not
show that there was a dollar In-
volved except the right to certain
fees and emoluments.” Counsel
asked that the Court execute its own
jugﬁmmt and grant the motiom for
remitiitor; and referred, in concla-
gion, to & recent dectsion in Mon-

which, it was contended had a
direct bearing on this case,

ARTHUR BROWN, E.Q.

Baid his view of the case was, that
the powerjto appeal did not rest with
the Court from which the appeal
was taken; that an act of Congress
gave the right of appeal not to the
Court but to the party conceiving
himeelf to be injured; and whether
he was right in conceiving hinself
injured or not, was for the Court
above to determine. The right of
:i)pul vested in the Indlvidual; and
1 that remained for the Court be-
low to do in the premises was, to
daterml?at:?) to ;fh;t “vlmnld be an

appropriate bon @ person s
pealing to give. That In the g

and notice of appeal, for the Court

below to |[execute its j t
would be a violation of justice, and
those executing the judgment would
be asting in their own wrong with-
out anthority, as though no judg-
- m

plei

Eent had ba:n 5lvcn
wl:omm&t npp:’;r_h muilm

in this particular case of mandam-
us, on the ground that
amount or valmé of the office
involved waa mot shown fo be a
thousand doliars or more, he
that that was not acom t gques-
tion for the Jower to d
but for Bupreme Court of the
United States, when that question
uhoul:!ed bem htﬂl::‘on it; and he
re
Ggl,nnd that Oo:g alone, waa
coty t to decide that question.
A ts had been filed setiing
forth that the value of the Probate
Judgeship of Weber County wes
over one thousand dollars,

Bytlhln (thurl: “ﬁh% -?.-
pear a sum con
& thousand dollars or more?”

Answer—*“No,air, not necessarily;
that would be a question for the
Sapreme Couart.” For ins he
sald, here was the affidavit of the
party, with 20 others added to i,
setting forth that the valae of the
office was $1,000, and counsel for
the other side ﬂdumd affidavit
lo the same number, claim that
the office was only worth nine hun-
dred doliars; that, he sald, would
involve a question of fuct to be de-
termined, by whom?—by your Hon-
ors, or by the higher Couri? By the
highe- Court, as that Court alone
could determine the limit of its own
Jurisdiction, comparatively on the
same principle that the Distriet
Court could not limit the juriedic-
tion of this Court. Therefore,
whelher this office was worth a
thousand dollars or not 80 far
as this Court was concerned,
terial, All that counsel for respon-
dent asked by this that this
Court stay its hand lm?!l‘lhc ber
Court determined that e
whether it be a guestion of law or
fact. It was not remitted to thers;
it was a jurisdictional question be-
lonﬂpﬁto that Court alone. Bat
wh t belonged to such Court
alone—aond he never yet conceded
that this Court had the right to
decide, or that its mandate
would be worth the paper it was
written on—rte could not with
the counsel on the other m:uhe
thounght he could convince thelr
Honors, were th the Bupreme
Court of the United States, that
this was one of the cases In which

that the amount in controversy was
They
proof of

mere boud turned over by thoem:
of accuniy court, that it was ap.

t that the value
p dallaes; was not n
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is not to mek this coprt
to appeal, the suitor ls
whether we shall appeal or
not; but we ask this court to deter-
mine how much shall be deemedan
;gﬁpﬂah bond, and to sccept that

Judge MoBride:
Court the judge of iws.own juris-

Mr. Brown: Yes
ilon of the
dollars Ia

g
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house Of 2 rooms

o2t amNt AR

1™ aores, & new house of four
try and a good rock celiar, s
.muhn-ﬂloﬂmm.m
house, on easy terma. Avply 6t e
tion 8 miles porth-west of oity.

. smp'e water \
Is not every

had done all within its power to do but not of the

in the case at bar; that whether or

supersedeas

proper thing remsained with the
Believing the rulin
of this Court to be an werror,

for respondent asked to be allowed
2 bond to pro
the relator dur the time the case
ahould be determ
and that no

) Involved, the
e Court of the United Blales
takes juriediction, and thelr jucis-
diotion must be decided by them-
selves; the attempt to have this
Court determine valuels an attenipt
to determine the juriadiction of #n-
other Court, There ils no gquesliun
but this Court has had jurisedict! n;
that is agreed on all sides, Th-
present question ls—Does the Hu-
mt .mrkd gﬂo:h.byut%’;m Bul.bls

A ju appesl?
y ¥ ) 1 be defeated by

Howses Kented, Loans Negotiateq
and Collections Made,

THOMSON'S
REAL ESTATE AND LOAN aGRNCY
First South 8¢, West of Moy, -
B P O. BOX, 81 :

o appeal, filin

the higher
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