
; . j. . ... .:; - ...... , ., , uausixato my position. Th. l JAS. inoiiiwise:" and "that by virtue of taldIEVENING NEWS. the affidavit wnicn naa peen pre-
sented by the other side, and It
ahowed,what? Simply that the fees
and emoluments of said office
amounted to more than f1,000. But
th informant did not nrofeas to pass

Mr. Kimball claimed tht theyhad a right to the first hearing on
the motion for a remittitur, as a de-
cision on that point would decide
the wbole thing. - h ; 9

say, a man walkel on his grass do-

ing him really no Injury, but he
claimed to be Injured to the amount
of six cents; he gets the Judgment,
and by that Judgment the title to
his land would be established worth
perhaps, to him millions of dollars.
If was directly within the suit, be-cau- se

it was directly within the Is-

sue, and value of land would be the
test on appeal. Counsel then asked
if it would be contended that this
office had not been decided? ; He
understood when defeated in the
case it was decided his client waa not
the Probate Judge of Weber Coun-

ty, or waa It, he asked, that some
other fellow should carry around a
bond. If It was decided that Kim-
ball was the Judge of Probate, then
the emoluments of that office were
Involved In it. And what were the
emoluments, and how should they
be determined? It waa argued that
It was not a salaried office, that it
was mere guess-wor-k: as to what it
would bring. It would be deter-
mined like any other fact Involving
the value of property, on the estima-
tion of competent witnesses. And
who should decide - whether or not

atya the Justice pf the Peace may
appeal; but whether he perfects his
appeal or not is a question thatmust always be left to the appel-late Court. And when an appealis taken, the court below Is strippedof any jurisdiction r to enforce Itsown onfer. II concede, of course,that the Court j might do it; but it
would be the order Of a man, not a
Tudge. . r 5 .j-

-
, ,v H, i

The Court: Then your argument
is, that this Court has nothing more
to do with this case from the time
the Judgment or decision was mads?
Is It not the! fact that the order of
me j uuge rests entirety witn tnis
court without reference to any ae
tlon that may be made? J '

Mr.Brown: So far as the judgmen
Is concerned jt rests with thtsCourl;
but when a party has appealed from
this court, men ne nas put an end,
as he has a ngnt to do, to the luri
diction of i thia Court, and
that ending of the Jurlsdict
Is an absolute ngnt given

Jurisdiction Jbyi a simple notice
appeal ox by. writ ot ! e
or other j remedy - of - rev
Our ground is not to atk m co
to allow us to aooeal. the suitor
the fudge whether we shall appeal or
not; but we ass tnis court to deter-
mine how much shall be deemed jau
appropriate bond, and to accept tbat
bond.- :M.:j :!f ... c

'
i

Judge McBrlde: Is not ever
Court the. Judge of its own jurl
dlctlon7 i t ;t, ,

:

Mr. Brown: Yes. but not of
J urisdlctlon of the higher, if
thousand dollars h Involved, t!

Supreme Court of the United Stal
takes lurlsdlctioni and their Jut
diction must be decided by tnem-selve- s;

the attempt to have this
Court determine value is an attempt
to determine the Jurisdiction of an-
other Court.' There la no queetliUn
but this Court has had Jurlsdlctl n;
that Is agreed on all sides. Th- -

present question Is Does the Su-

preme Court of ; the United States
get a Jurisdiction by thia appeal?
And can that appeal be defeated by
the actions of this Court?

'.- 5
- j;

' j" .

. After a few minutes cou versa Ion,
the Court announced that it would
take the matter, 'under advisement,
and! adjourned 1 until Thursday,
March 1, at 4 p. m. when Judgment
will be rendered. li

London Layers,
i

LposeltVluscatelies

the estimate waa well taken? No-

body but the Bapreme Court of the
united Btates. .; , ;

Cases having a fixed salary Shad
been submitted to the Court in
which the Supreme Court of the
United Btates had decided that: ap-
peals could lie, and was It consist-
ent to say that cases worth twice as
much by fees were barred ' appeal ?
Counsel claimed that this. Court
had done all within its power to do
In tbe case at bar; that whether or
hot a ' sniereedeas was j the
proper thing remained with the
Court above. Believing the ruling
of this Court to be an error, counsel
for respondent asked i. to be allowed
to appeal, filing a bond to protect
the relator during the time the esse
should be determined by the higher
Court, and that no action be taken
by this Court.

By the Court: Your position JU
that jou have the right Of appeal
Independent of any action .of this
Court, or any refusal of this, Court
to grant it? -

Mr. Brown. Yes, sir.
The Court: Does not that leave

this Court in the j sole Jurisdiction
and authority of the matter as it
stands at thia time?

Mr. Brown: I think not. But if
your Honors will bear with me I will

JCV y!

'
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M. KIBKPATaiOK, ESQ ,
Continued the ajOTment in favor of
Mr. Richardii He did not wish to
argue this matter 1 at any great
length, He simply deslrem addi-

tion to what had been said by Judge
Williams, to cite several authorities.
He first of all referred to section 702
of the Revised Statutes of the
United Btates, which designates the
amount to be involved in a case ap-

pealable to the Supreme Court of the
United States. He also referred to
the ease of Callin vs. May in 2nd
Black; mire 641. which i went to
show that the allowance of ah appeal
was always provisional and was not
binding on the Court or the Judge
who made the order. It was the duty
of courts even In a' case of doubt,
even although the Judges might be
inclined to think that no appeal
would lie, to grant an appeal and fix
a bond in order that the question
shall be decided by the higuer tri
bunal. This Court in i passing upon
this question did not decide Whether
or not an appeal would lie; It simply
granted tne appear provisionally,
This same principle; was laid down
in Phillip's Practice,; page i9. ; And
counsel took it .that there :was suf
ficient hi this case to at least move
their Honors whatever their im
press ions might be, to grant this
appeal and to refrain rrom issuing a
writ to execute the Judgment which
this court had pronounced, so ai not
to render of non-effec- t, perhaps, the
final decision of the Supreme Court
of the United States. The case
itself was admitted on all hands to
be of public importance. It had a
general land permaneat Interest
attached! to j It. It invoh
ed ai great many important
questions which had been discussed
at the bar before their Honors In'
the different cases which had been
brought, with great deliberation and
with all jthe ability! and learning
which the able bar of Utah could
bring upon the subject. Their Hon
or knew it was a case of great i im
portance and Involved many deep
questions, extending! even, jto tne
constitutional laws of Congress and
to the powers which had been grant
ed to the Governor of this Territory
A case of; this Kind, therefore, In
voiving eo many questions, was
really deserving to be considered'
and passed upon by the highest
autnorlty or tne umied State?.-I- t
seemed to him that whatever might
be the Impressions of this tribunal,
it would grant tnis appeal and re
frain from issuing a writ i Which
might Irender ' the consideration of
the subject by the Supreme Court of
tbe United Btates of no value.
Counsel then proceeded to 'cite
authorities to show that the right of
mandamus was an important right
and reviewable by the nigber Court.
Mandamus was an action In which
many great rights might be jdeter-mlne- d.

In this case, for instance,
they were called upon to decide the
right to an office and 'incidentally
consider and .construe: laws of Con
gress and many important and vari
ous questions sn this proceeding by
mandamus. But suppose a case.
Suppose that the court below should
by proceeding in mandamus; grant
a peremptory writ or :, order against
some public functionary say the
Treasurer of a County or of a Terri
tory compelling him, to pay out
large amount of money to the rela-
tor in some case, j and suppose
that there was an appeal taken from
that decision; waa it possible that
that decision in the first place was
not appealable? and if appealable
could tne court neiow issue its per
emptory writ for the paying out of a
large amount or public funds which
might . never be recoverable? and
yet the decision of the court below
might be reversed after it waf too
late to do any erood. I Havlner sun
posed this case, counsel asked if the
same consideration would not apply
to in is uourt in its relation to tne
Supreme Court of the United States,
because the Supreme; Court of the
United States was the appellate
tribunal, the tribunal which ren
dered the final adjudication. Coun
sel cited several authorities to! sus
tain his proposition, - all of which
went to show that nil Such ques
tions were to be finally determined
in the Supreme Court of the United
States. . . . j v, i -

jfjrxaBB. aArab ess
Endorsed the line of argument pur
sued by the gentleman who had
preceded him, and simply desired
now to state the conclusion he had
arrived at. The simple question be--
rore tne court was tnis: would an
appeal lie in any mandamus case?
it was not a quesuon as to wnetner
It would lie In the specific case of
Kimball vs. Richards, but the ques
tion wa, is a mandamus case ap--

peaiabier rrnere were; many cases
which sustained this position.
and the Court being! satisfied of
this, it was Its duty to allow
the appeal, and leave it to i the
Supreme Court of the United States
to ueciue wnetner were, were any
special circumstances in tne case
that an appeal would hot lie. The
allowance of an appeal by tbls Court
did not determine at! all whether
this special case waa appealable.
That was a question for the Supreme
Court of the United States to de-
cide. All this Court had to do was
to Inquire If there waa a prima
facta case: here, if there was, then
tne wnole thing must be remitted
to the higher tribunal, which was
the proper Court to decide as to the
value of tne omoa and every tntng
else pertaining to tne question

J. H. KlMBALI ESQ. j

In his own behalf, as! respondent
said: ills proposition in tne case
was. that there was nothing upon
tne record to snow that the amount
involved in the suit was sufficient
to appeal it to the Jurisdiction of the
supreme uourt or tne united states.
That if this cause were appealed,
the appeal should be taken regard- -

;. of the action of this Court:
claiming, under the laws of the
Territory, that he was entitled to! a
remittitur to the Court below. And
If appealed, while the Supreme Court
would decide whether or not the
case was appealable, at the same
time in resisting the issue of the
process of this Court, counsel for ap-
pelant must show to the satisfaction
of the Court what the Jurisdiction
of the Supreme Court of tbe United
States lar The question in this ac-
tion Was the right to certain! books
and papers appertaining te the Pro-
bate JndareshlDOf WeberCountv.bat
for the time being he would say
that the question was not involved
hi that transaction; and if that were
true, there was no estimated value
shown so that the Court might
ttdge whether It was appealable.

and if the case were not app?alab!e,men tney were entitled to the re-
mittitur. Another point to which
Mr. Kimball called the notice of the
Court was, that the compensation
of the Probate Judge was not fixed
by stipulated salary; the value of
the office depended upon the work
to be done ia the future, thereby
rendering It Impossible to tell what
the office was worth pecuniarily.
Ha held that It was not a proper
case in which to introduce affidavits
setting forth the value of the office,
to support which he cited authori-
ties. ;; , .; r h h H -- , .1 : 1 '4

;

JUDOS J, B. MCBBIDE, ;

behalf of Mr. Kimball, referred
tbe Court to the Judgment of the
Court below, which Judgment had
been affirmed by this court. The re
sult of that Judgment would be, he
contended, that Mr. Richards should
deliver over to Mr Kimball all the
books, papers and property pertain-
ing to tbe office of Probate Judge of
Weber County. Of course they pro-
posed to proceed upon the idea that
Mr. Kimball was the Probate Judgeof that county by reason of that
Judgment. But what waa there in
e-- .t Judsratnt tbat implied that the

V. - O. 3 Tnonsok,
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office, and In. accordance with his
duties, the defendant holds and re
tains the custody of the books, rec
ords and aiif property pertainingmere 10, ana not otnerwise."

uouia a more oirect and square
Issue be made; as to the right to the
offlee? By what authority could anyuourt taxe rrom tne legal Incum
rant, or one nejcung tne omce and
claiming to be the togal incumbent,the papers and records pertaining to
the office, and giving them to anyone not legairy tne Jfrebate jndseAnd could any Court take from such
an Incumbent the papers, books,
etc, without first determining that
tne claimant wa toe lezal Probate
Judgv, and entitled to the custody. .r. tu. m I nr.-- i.ui tun uBcist waa it uub vaavuuw
for Kimball to set out by what right
and title he claimed the right to
have possession of the books, etc. ?

Mad na tiled an amdavlt or com
plaint simply claiming the right to
bave tne custody, witnont snowing
his claim to the office, would any
Court have failed to dismiss it on

His r!ght to the custody
of the papers depended solely on his
right to the office. If he had no
rluht to the office it would be a legal
outrage and a Ihlgh-hande- d usurpa-
tion In any Court, to take from the
de facto oficerclaimlng the right to
hold the office! and custody of ' the
bocka, papers, etc., and glv'ng them
up to ( ne without rignr, or ciaim o:

right.'
'

: ' rf- (::.
Not only the pleadings of both

parties show that the lisht to the
office we? involved, but his own
printed brief, Sled In this case and
now part of the jrecord in this Court
written by hlmeelf, with his name
as a member of the firm of Kimball
fe Hey wood attached to it, shows
that he claimed; the right to the
office in this Court. II auote from
paie 5. section 5: "In this case there

mined. The title of respondent, as
well as that ofs appsllaot, depends
on a Question of , law, to-wi- t: The
construction to be given to section 8
of an Act to amend Section 5,352
of the Revised Statutes of the Unit
fed States, commonly called the Ed
munds : bill, add the act of, the
United Btates Congress empowering
the Governor' td appoint offloers to
fill vacancies, commonly called the
loar Amendntent."
. The Chief Justice dissented from

a majority of the court mainly be-
cause he did not believe there was
any vacancy for-- the Governor to fil
by his commission to the reepon
dent. The community therefore
know that the tight to this office
was In controversy and determined
the Court thatf originally decided
knows it was in dispute, and

(
this

Court knows it wa in dispute, and
now to permit fthe respondent to
change his ground and to deny that
it was in dispute or has been decid
ed, in order to prevent an appeal to
the United States supreme court,
would be a stupendous fraud recog-
nized and sanctioned by the Court;
besides respondent is precluded by
ills own pleading and brief and con
duct from setting ; up any such ob
lection. 1 The right to the office hav
ing been in dispute and having been
determined, ithe: next inquiry la,
was it of money Value? The law and
uovernora commission gave to
Judge Richards-- - fthe rights and
emoluments thereunto legally ap
pertaining." Not only does the law
prescribe fees but allows the County
Court to attach salary thereto. Ever
since the celebrated case of Marber
ry era. Madlson decided by the
United States Supreme Court In
1803, adjudging; that to withhold
a - commission from one entitled
thereto was an Illegal act and "vl
Olatlve of a vested legal rUht," it
has been universally conceded in
the American States that an in
cumbent of an office has a property
In it. ' Since then there have been
before the Supreme Court three
cases of public' offices, one as to Su
preme Judge of Nebraska Territory,
ooe as to the mayoralty of George-
town, and one as Assessor and Col
lector of Boise City. Idaho, and no
suggestion In either that such '

not the case. 6 Wallace, 293 U. B.
vs. Addison. i

1 19 Wallace 663,1 Bovrd of Com
miseicners vs. Gorman, j This last
was not a certain: salaried office but
the compensation was uncertain, de
pending - on the? number of days'
service. See revised Laws of Idaho,
p. 48, section zh

Tbat the incumbent has si proper
ty in tne omce and its emoluments
Is now a i legally! ascertained fact
then is It susceptible of valuation in
uiuuvjr t ..'-St.;..:- i

And thld immediate and direct
question came before the United
States Supreme Court In 1822, In
the case of the Columbia Insurance
Company vs. Wheelwright et ai., 7
wneacon's reports os, wmcn was
a peremptory mandamus to admit
the defendant in error to the offices
oi uixeciors oi tne insurance com
pany, the Court held that It had
Jurisdiction if the matterin contro
versywaa of sufficient value, and
uirecteu jiones,tne appellant's ooun
sel, to produce affidavits of value.
and he having failed to show bv
affidavits that the matte in contro.
versy was Of the Value of one thous
and dollars, tne writ of error was
dismissed. Now, what was In con
troversy ? It waa the office of dl- -
rector in said company. If he could
have shown that the office waa of
tne value of one thousand dollars
his writ would not have been d Ismis- -
sed. This case does decide that the
value of the office could be shown.
In the case of Sparrow vs. Btrorar.

Wallace 103, the Supreme Court
of the United States allowed affida
vits to show the value of a mere
possessory right to a mining; claim
In Nevada, before the land had been
brought in market and before either
party bad title thereto, because it
waa a species of "property recoenized
dj miners, it is true tne court said
it could not say that the appellantuau not a Mexican ciaim. but the
Court did not i put its decision on
that but on the value If the possessorj-

-

ngnt unaer miners' customs.
The only difference between salaried
omces and fee offices is in the proof
oi vaue. r teomees are as much
property as salaried offices, and as
much entitled to the protection j of
tne law and the; courts. Where a
salary ia fixed by law that la decis-
ive of itself of the value. If no sal
ary be fixed then the fees and
emoluments become a matter : of
proof. But thr one has a money
value as mutih as the other, but mav
not be worth ai$nch, hence the
proof must shojTits value, or that it
la over the requisite sum. It Is aa
susceptible of iproof, however, as
land or any other, property. A
tract of land althated In a populous
county, or near a large city may be
more valuable than a tract of greater
fertility and more area situated lna
sparsely populated region, and the
Supreme Court might have Jurlsdio- -
uon or tne ; one on account of its
Eroven value, but not of the other,so of offices. The came
office Is much: more valuable insome places than In others. In all
such cases the value depends on the
proof;:' i ,i . .

To say that I fee office has no
money value is to Ignore the every
day observation of the Courts.
Every Court knows that the offices
of clerk, iherifi, marshal, etc. have

large money value, but what
that value W.when in disrate.
must, like all other property In dis
pute, appear either In the pleadings
or in the proof. In this case it ap-
pears in the record and In the onry
proof In the case,' the affidavit of
Judge Richardii and both show its
value to exceed $1,000, gnd about
this there la no conflicting evidence.

Hence there xa no escape from tne
legal conclusions: that this appellant
is entitled to have the bond tender
ed approved t9 cperata aa a sizperre--
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THE M AH DAMPS CASE- -

Ths 8uprams Court of the Territory
$f Utah, In accordance with agree
snent made at the last sitting, knet
on Baturdaj hut for the purpose of
Rearing arguments on the rlgjil of

appeal to the Bapreme Court of jthe
tlnltsd Btates, in the case of Klm-ta- ll

vi. Richards, In which la inyolt--
d the title to and possession of, the

office of Probate Judge of Weber
fJounty. I;;';; '.. j ,

It will be remembered, from what
has I already been published In refer-- :
fence to this case, that the Bapreme

- Court, (Chief Justice Hunter, jells,

sentlng) decided that Mr. Kimball
was entitled to the office.; When
this deslalon was , rendered, no
tice was given of an appeal to the
Supreme Court of the United Stater,
And this Court was j asked to state
what would be a sufficient bond In
the premie es. Thereupon, an! In--

formal discussion arose as to, the
light of . the Court either to grant
Ihe appeal or fix the amount of the
bond. There being considerable' di-

versity of opinion upon the subject,
tbe Ccurt then decldtd to adjourn
the case until to-da- y, when It would

" liear arguments on the points j In
Question. j j

Accordingly on Saturday morning
at 10 o'clock, Chief Justice Hunter
aW Associate Judges Emerson and
Twfea on the bench, a large repre-
sentation of the bar of Utah were

. preeent,tand It was evident that
considerable Interest was being tak-
en in thi case. Prior to the opening
of the court, it was currently report
ed that ,the case would asanme a
new aspect, that. In fact. It was
going to be argued by Mr. Kimball
and his counsel that this was not an
appealable case.' j

, After the court bad been declaied
open, the Clerk (Mr. Bprague) teaJ
the minuttsof the last slttlngof the
court, and .was about to hand the
book to the Judges for signature,
when I -' -
I Mr. Kimball arose to make tan

' amendment to the minutes to the
effect that a motion which had been
madet the last tesslon of the court
bthe respondent a motion for a
remittitur! In the case did not ap-

pear on the minutes. i

Mr. Arthur Brown: ' DId'nt you
withdraw H? i j

i Mr. Kimball: No, there was jtotWa hearing on that question at this
session. A. A.-

'

, i I

s Judge li. K.M Williams: ' There
was some talk about such a motion,
but ! !i !

Ohief Juatlcs Hunter: There was
si irerbal motion made,and the argu-
ment upon that motion wa deferr
ed until to-da-y. j
2 Mr. Kimball: We so. understand,
but the record does not show the
mkkJag of the motion, though fit
was made In open court.
i (The Clerk: 1 have added to the
minutes: :'A motion for a: remit
litur forthwith was made by the
respondent, and . hearing thereon
fixed for the same time."
I .The Court: We will, now hear
the motion, allowing three hours for

. the argument one hour and a half
.' to; each side. ;

.

t Mr. Brown: i x our ;f Honor sat a
tk.n u A mntlnn Hr tint than

1 Were so many motions that X I would
i ! like to enquire what that motion la.

We asked the Court to fix the
amount of. supersedeas bond, i which
We supposed it was ine court's uuiy

, tofdo. Ho on the strength of that
i Judge Sutherland mored for a re--
1 inltUtnr. but I ultimately under

stood that he backed out of It. BU11
jf I don't cTe. Uentlemen say they

made this Jnotion. Now Is it a mo- -

. Udn for ths remittitur that is to, be
discussed, or whether the Court will
fir a bond? What la It that we are
to extra? That Is what I want to

, know beforehand. !

' The Court: There was a motion
made for the Court to fix the amount
of supersedeas bond. A eonTersa
Udn took place among the yarloua
members of ihe bar, during which
Judge Sutherland mored for a re--,

raHtltur,and the understanding was
that eyery thing was to stand oyer
until to day, and i we j meet
to-d- ay, as tl understand If, for the

! purpose of discussing whether or
not the supersedeas bond Is to be
s ranted. '.

'

1 - r i 4

Judge McBrlde contended that
the only motion lnrolved In the ar--

, gument was wnetner ine court
' i would sentf down a remittitur to

s the court below. ' That of course layat the foundation or toe proceedings.
; It Was not a question as to the
' amount of bond. They did not dis

pute the right of the Court to fix the
r bond, nor the amount, r ri i

Mr. Bron: Do you think $2,000
would be efiougnz j j

Juajre Mcunae: xne uoart can de
termlue that. i

i Mr. Brown: That la the i only
quesuon we hare asked tnis court.

,! We do not leare It to this Court to
sar whether we shall appeal or not.

n xar. Mcuoae: Ho we understand.
and that Is the reason why we made

; oar mouon, so ' tnat tne question1 which was necessary to be deter
mined should come legitimately be
tore tne uourt. Tne uoon nas a
right to determine whether It will

.carry Its own process Into effect; In
other words the remittitur Is the
process of this Court. i f -

,i Judge WUliams: After the Judgment was . affirmed, the question
i came np about fixing the amount of

Dond. 'mat was tne nrnmotiob
made. We announced we wanted
to take an appeal, and we asked the
court to grant the appeal. While

i we ! were .discussing that, Judge
Sutherland mored for a remittitur.
but the other motion comes i first

; In order, i i

, Mr. Kimball claimed the right ts
a remittitur in this case whaterer
bond might be filed, and he he took
it tnat as remittitur was tne process
of that court, they had a right to
ask for it. They asked that the pro--,

cess of the", court be Issued so that
they might have the benefit of the
Judgment. So far aa fixing the bond
was , concerned or apporing it he
toek (t that they were not particu-
larly Interested In that matter. He
supposed the) Court wood follow the
rnJe in the matter. rp

' Juix9 Bmorson: At the last
lion of the Court the question came
upas to nxlrg thesupexsedeas bond,
and upon that the court said tney
woola near arrgrnenti of counsel
Then eotauel xaada a motion for a
remittitur. . :

Mr. Jlrownl Notwithstanding we
file this bond, what Is the effect of
JtT

Judrs Twisi: Bappose yoa cie a
snpentcdsai bcz4, what eCsct wQ
that hxTa on the remlttltsr?

Mr. JCrownIfot the slightest, nn-le- ss

It Is a cae that the law pro.
Tides fur. In that case It wlil hare
erery c'rci; but thit li a ""stlcn
cr the Sajrscii Ossxt ta C:,::

Mr. Brown: We want first of all
the bond ,fixed, although we do not
claim anything from that.

The Court: So far ai the amount
of the bond Is concerned, If a bond
la to be glren, the Court ha a rightto fix the amount of that ond. I

I Mr. Brown: Your Honors are not
asked to gtre the bond. We simplyak you to fix the amount. We ask
you to say what will be a sufficient
sum for a supersedeas bond. We
ask no other determination. . i

The Court: Uentlemen, we will
hear your arguments on the general
proposition and reserve wnai we
have to say. --v

Mr. Brown: We want to be heard
on our motion if your Honors are not
prepared to deside. We think our
motion is frst In order, i f

'Judge Emerson: The Court, is sat-
isfied with the amount. --

: Mr. Brown: We have a bond here
endorsed by Mr. Wm. Bosslter and
Mr. John Sharp. We ask your
Honors to decide as to the sufficien-
cy of the amount and upon the two
sureties,
j Judge McBrlde objected to It be
ing allowed sa supersedeas bond.
They were satisfied as to the
amount, but did not wish the Cou t
to place itself on the record as
granting It as a supersedeas bon1
; Mr-- iirown: we ask your toQors
to say wnetner tnese are good, AnJ
sufflclent sureties for . S2,50O,! ad
whether 9200 is aumclent if ft BU--
persedeas bond Is proper.

Judge McBrlde suggested that the
Court wltnhold Its Judgment on tne
question of the bond until it heard
the whole discussion. Their ! posi-
tion was that it was not an appeal-
able case: and there was no doubt as
to that Court having the right to
control its own - process.

Mr. Brown: I haye no objection
to you taking all the processes you
want. I do not ask any Court for

mo. appeal. That is a question which
tne Bapreme uourt or tne United
States alone can determine. I sim-
ply ask whether Mr. Sharp and Mr.
Bosslter are sufflclent sureties, and
whether the amount is sufficient.

The Court: I understand the ob
ject Is, on all these matters, where
a Dond is onereu, tnat it is simplyfor the purpose of satisfying the
Supreme Court of the United States
that the amount is satisfactory to
this Court, and that the sureties are
good.

Mr. Brown: That la my position

The Court: ;We decide that $2,500
is an amount sufficient . for bond in
this case, and that the sureties of
the bond are good if a supersedeas
bond is granted.

i Mr. Brown: Tnat will sail fy us.
Mr. Kimball: If - the Court

please ' 1 :: .(

Judge Williams - (Interrupting):
Which motion is now to be diu-cusse- d?

f

Mr. Kimball: There is a motion
for a remittitur, and '

. Judge Williams: Djea the Court
approve of the bond?

The Court: We have stated that
the amount of $2,600 is sufficient
and that the sureties named In the
bond are good if supersedeas lies.

Mr. Kimball contended that his
motion had precedence. He asked
the Court to Issue its process, and
there was no question as to its hav
ing the right to control its own
process, and It geemed to be the only
one the Court had ia right to act
upon. -

The' Court: We will hear both
your motions together. It la imma
terial to us which yen argue.

Judge Williams claimed their side
had precedence, and he insisted up--1

on having the opening and closing
argument.

The Court ultimately decided that
the parties moving for supersedeas
had the affirmative In the discus
sion. ;

The arguments la the case then
proceeded.

JUDGE B. K. Wl LLTAMS,

In opening the argument on the
motion for the appellant, eaid: The
question to be decided by the Court
was tne approval or tne bond ten
dered to operate as a supersedeas.
The court had already decided tha
the penalty was sufficiently large
and tne sureties amply good, nsnce,
the only remaining question ws to
determine whether ap pel 'ant was
entitled to & supersedes, f the
value or tne tning in dispute was
over $1,000, the right to appeal to
the United States Supreme Court
and have a superdeas was secured
by Section 702, Revised Statutes of
the United States;

The first question to be decided is
as to what was in controversy: the
second question ia as to whether i
waa of money value, and if so, waa
its value over 91. uw. :

Then how is it to be ascertained
what Waa In controversy? As early
a? 17WS, in wuson vs. uaniei, 8 Dil
las. Reports, the ' United States Su
preme Court decided that the Court
will "not regard tne verdict or Judgment as the 'rule for ascertainingthe value of the matter in dispute
Dei veen tne parties. w

To ascertain, then, the matter in
dispute, we must rtcur to the foun
datlonof the original, controversy
to tne matter m dispute wnen the ac
tion was instituted.". And .tne Court
adjudged that the penalty of the
bond ' being over the - necessary
amount, although' the Judgmentwas unuer ir. cave jurisdiction. And
where the value does not appear in
the pleadings. Its value may be sub
sequently proved by the affidavit of
tnepvtyor otner competent evi
dence, and these rules have been
rolJowed in numerous subsequent
cases, a uaua, zu; vvuiiamson vs.
Klncald: 5 Cranch, 216: the U. O.
vs. Brix. Union, etc Now to recur
to the pleading, the thing in con
troveray or dispute will be ascertain--
ed. r-- i " " i i

On the 4th day of : October. 1SS2.
the respondent, Kimball, filed be-
fore the Judge of the First District
court, an affidavit called aom
plaint la mandamus, setting out
tnat the appellant ha J been elected
Probate Judge, at the Auras t elea.
uoo in law, ana tnat nis successor
should have been elected in August,
IN, uai uiat mere was no ancn
election held, and that Septembera. 1933, tne uovernor or Utah had

. i acommuuooea mm, lvimoall, as
sucn jnrobate Judze. and that h
nad gtven bond, taken the oath of
emoe, but tnat he could not find the
bounty Treasurer and had left the
bond at his office, and on Oct. 2, '82,
nad presented his commission to
Judge Richards, and demanded that
ne aenver to nlm (Kim bam the na.
ptrs, bookaeto., appertaining to said
omce, cut "notwithstanding plainua's appouitment aforesaid, he
Yrovuaxusj reiuseu to ueuver ail or
any of said books, papers, reprds or
proDertv to aaia - siamun. and
still does so refuse, and claims thatha

AL.
Is entitled to retain the custody.

wt wm samrj ubui a successor to nimu elected by the neonle Thna
showing m his own affidavit or com-
plaint, that the very foundation for
n claim to tne books was whether
he or Judge Richards was the legalProbate J udge of Weber County.But the dexendantsfiled a demur
rer and answer at the same time.
and In his answer he seta out that
by virtue of an election to said office
in August, tne same uovernor
of Utah had commissioned him to
fill said offioe "lor the term pre.
scribed by law, and until his succes-
sor shall be elected and quallfled."
dated September lit, ISSs), and al-

leges: "that his official term has
not expired and said ofilee has not
become vacant by reason of a failure
to elect tia rucctcctr c the first

upon the question as to the right of
Mr. Kimball to tne omce; it aimpiy
passed upon the question of the pos-
session of certain records. But in
order to show that the case came
within the meaning of the Act of
Congress, and that there was the
right of appeal, the other aide must
show that the matter adjudicated
nron was worth $1,000. This, Mr.
McBrlde contended, they did not
attempt to show. As a matter of
fact, the value of the office waa not
capable of being estimated, inas-
much as the fees and emoluments
were uncertain. The Court would
not allow a man to lump things to-

gether and guess at what an office
was worth. No Probate Judge
pf this or ' any other county
could tell what the r: fees
of his office would be worth. He
might aa well attempt to assume
the damage inme contingent case,
or assume that the loss would be so
much if certain payments were not
made that were expected to be
made. Before a case could be ap-
pealed the compensation of the office
must be a fixed thing and it must
be f1,000. Counsel contended that
in this case there was no pecuniary
value involved; that there - was
nothing involved but the right to
certain books and papers, which
were of no pecuniary value. It would
not answer to say that the fees and
emoluments of the office were more
than 91,000. The fees and emola-ment- s

to be derived from the office,
referred to services to be rendered In
the future, which i might never be
rendered. :: The office might be
worth that sum, and it might not;
In this case It was mere guess-wor- k.

That would not do. When a party
was permitted to borne In and show
money value, it must be property or
msney. Therefore, upon these
grounds they contended there was
no pecuniary value Involved In ' this
controversy; tbe record did not
show that there was a dollar In-

volved except the right to certain
fees and emoluments.' Counsel
asked tbat the Court execute Its own
Judgment and grant tbe motion for
remittitur; and referred, in conclu-
sion, .to a recent decision in Mon-
tana, which, it was contended had a
direct bearing on this case.

'' i -1 i
ARTHUR BROWN, ECQ.

Said his view of the case was, that
the power to appeal did not rest with
the Court from which the appealwas taken; tbat an act of Congress
gave the right of appeal not to the
Court but to the! party conceivinghlmeelf to be Injured; and whether
he was right in conceiving himself
injured or hot, was for the Court
above to determine. The right of
appeal vested in the individual; and
all that remained for the Court be-
low to do in the! premises was, to
determine as to what would be an
appropriate bond for the penon ap-
pealing to give. That In the teeth
and notice of appeal, for the Court
below to .execute its Judgment
would be a violation of Justice, and
those executing the Judgment would
beaeting in their own wrong with
out authority, as though no Judgment had been given. Referring to
tne argument or opposing counsel,who held that appeal woakl not lie
In this particular case of mandam-
us, on the ground! that the
amount or value of the office
involved was not! shown to be a
thousand dollars or more, he replied
that that was not a competent ques-
tion for the lower Court to decide,
but for the Supreme Court of the
United States, when that Question
should be brought before it; and he
repeated unhesitatingly that that
Court, and that Court alone, waa
competent to decide that question.
Affidavits had been filed setting
forth that the value of the Probata
Judgeship of Weber County was
over one thousand dollars.

By the Court: "Should it not an- -

pear that the sum in controversy ia
a thousand dollars or more?" n i

Answer "No.sir, not necessarily:
that would be a question for the
Supreme Court." "For instance, he
said, here was the affidavit of the
party, with 29 others added to it,
setting forth that the value Of the
office was SI ,000, land counsel for
the other side produced affidavit
to the same number, claiming that
the office was only worth nine hun
dred dollar; that, he said, would
involve a question or fact to be de-
termined, by whom? by your Hon
ors, or by the higher Court?, By the
nigbe - court,; as tbat Court alone
could determine the limit of its own
Jurisdiction, comparatively: on the
same principle that the District
Court could not limit the I lurlsdlo- -
tion 'of this .Court. Therefore
whether this office was worth a
thousand dollars or not was, so far
as this Court was concerned, imma-
terial. All that counsel for rasnon.
dent asked by this was, that this
Court stay Its.hand until the higherCourt determined i that question.
whether it be a question of law or I
fact. It was hot remitted to thena:
it was a Jurisdictional question be-
longing to that Court alone. But
while it belonged j to such Court
alone and he never yet conceded
tbat tbls Court had the rhrht to
decide, or that f Its mandate
would be worth the paper it was
writtenon be could not agree with
the counsel on the other side, aa he
thought he could ; convince their
Honors, were ' they the Hunrerae
Court of the United States, that
this was one of the leases in which
appeal would lie, because of the fact
mat tne amount in controversy wapover one thousand dollars. Theyargue tt at there conld not be7 nv
question of value on the proof of a
mere bend turned over bv the eferk
u n uuyi uiat it was an
pueui iuh uie vaiue was not a
thousand dollars. ; tin taking this
ground they reversed the argumentmade in tbefr behalf a few weeks
ago; it was argued there tbat there
was no question involved but the
question of turning over s'mDlv h
county clerk's bond, and that that
could not be turned over as again&lan omce ae faqco.

1 No v they ar
gue that we were an officer de
facto, and it r was ; a mere turn
ing ever or a county clerk's bond
wnicn does notentered into not tha
question to who was Probate Judge.
Their honors could not have held
that we u were Probate Judge, and
some one else has the right to that
bond. If your Honors have decided
that Kimball is not the rightful 1 "re
bate Judge and tnat Uteearda Is,then
indeed mere would be no 1 money
value in discusslon,bat the other side
claim Kimball is decided Judge to be
probate, u so, men there is a
money value, vis: that .which the
Judge of Probate receives, If the
Court has decided Kimball Is Judge
of , Probate we have the right of
appeal. We bad not atked that
he value of Weber County be esti

mated here. This man f Richards)
was to be tne Judge or Weber Coun
ty and. its estates; but because of
that,we did not aBk that that should

the estimate: but we did ask that
the money that passed Into his
hands for his own use should be a
fair value test. This was not a case
In which another case might be de--
cldedlfrom estopple. aa in the ease of

promissory note, ; referred to,
but was a question of ' amount
involved iu this Issue, It be-

ing by this issue that the office
was demanded. It was like

of ejectment from a barren
piece of land the rent of which
might not pe worm mere man a
dollar a yearin that c&ss what
would be the test of appeal, the
value of rent or the value of land?
The Judgment must be for the party
entitled to possession, and the test
always was the value cf ta lind,
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Our. Large Stock of Retail Dry- - (Boods

CLOSED W MARCH

We are Closing our' Retail
partment, and propose to carry on s

WHOlSALElBUtMESS: in DRY
GROCERIES, and in order to make
mense Spring Purchases we offer our
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