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GPREME COURT SCORED AT ANNUAL BAR MEETING.

- Addresses
ney W

by President Varian and Attor-
A, Lee Have Critical Reference

To That Body—Recent Decisions the
Cause—Inconsistent Conclusions Strong-
ly Hinted At—Election of Officers.

HON.
President

C. 8. VARIAN,
Utah Bar Assoclation,

gomething over three geore of Balt
Lake's leading lawyers assembled 1n
{he federal court room last night on
the oceaglon of the annual meeting of
{he State Bar assoclation, The fea-
ture of the night Was the address of
president C. 8. Varian, although the
paper of Attorney Will A. Lee on the
“ncertalnty of the Law, Ita Cause
and Remedy,”’ aleo attracted great in-

terest,
Iv addition to the dellvery of these
aldresses which received marked ap-
ylause offcers were elected for the en-
sung year, Mr, Varlan was rechosen
president much against his own in-
cination, The other officers elected
were; C. 8. Kinney, secretary; George
1. Nye, treasurer; Andrew Howat, P.
L Willams, B, M, Allison, Jr., and E,
_ B, Critehlow, executive counsel; W. I,
fnyder, K. B, Booth and Frank B,
Btephens, committee on grievances.
Altorney D, H, Wells, Jr., introduced
& resolution which 18 to receive con-
sideration at n speclal meeting called
for Monday evening next, It requires
that the association put itself on rec-
ol 88 belng against the seccuring of
ledges of promises of support from
clifzens by aspirants for judicial nom-
Inations and creates a commitiee of
wenty one to asslst In securing law-
yes of lenrning, dignity and Integrity
for judletal offices,
A committes of filve was named on
stite of Jaw, consisting of President
Varlay, M, L. Ritchle, Waldemar Van
Cgu. ﬁ'!mtr V., Jones and Frank
e
W. A, Lee, G, M, Sullivan, F. A,
Aweet, D. H, Wells, Jr,, and Allan T.
Banford were admitted to member-
ship and Justice Baskin and District
Judges Marjoneaux, Hall and Booth
Wwere elected. honorary members, The
gelection of delegates to the meeting
of the Amerfean Bar association at
Faratoga next summer was placed in
the hands of the president and execu-
tive counsel,

PRESIDENT VARIAN'S ADDRESS

Able and Comprehensive Statement
of Matters of Public tmportanoce,

Gentlemen of the Bar Assoelation:—I
Yelcomg you to this annual meeting.
The object of this assoclation, as de-
tvlar«l by its constitution, {8 *'the ele-
Vation of the atandard of professional
learning and integrity, to ingpire the
Ereatest degrée of respect for the ef-
forts and the Influence of the bar in
:l‘;rl-”mhtnlx;lmmllon of justice; and to
. Vate frate
P2l rnal relations among Its
d'l‘hv clevated purpose here disclosed
n:lmdnh our most thoughtful consider-
- o0 to the end that results commen-
‘urmn 0 the undertaking may be at-
‘:I:Nl. Certadn {t 1g, that this assocla-

). can, If it will, exercise a most
};»\\«rful Influence for good along the
r;;:“a;.,;m-stml by it constitution,

) our - last  meeting, Hrothers
ﬁr‘n:-!rll, MaoMillan and Presley Denny
o] tJM" and Brothers Andersen,
F"“:v.! }Ix_vl‘_.' kr\h‘n, Pence, Schroeder,
Bate hav” or, Costigan, Norrell and

Wve removed from the State,

MEMORY OF JORN MARSHALL,

be?a?]m ith day of February, 1901, the
c-~m: and bar of the United Btates
m‘:“. morated with fitting coremonies,

ntennlal annive

vation of Jo reary of the ele-

Ml hin Marshall, to the supremo
:’;’:}. ‘!:i”.{ the United States. s\t a
of the :{m'”"“ of the Bar Association
roans e held at the Federal Court
4tabe n“thla’ city on the night of De-
fued 1y o 1990, pursuant to a call is-
dh’mh,,’] l““l' a ("‘”'.m'"‘*'e of nine way
dent m-hu be mppointed by your presi-
Proper o) full power to provide for the
“.“‘“‘.i'r|‘)I'J51~xt\~ytl\4'L- of the d“}-_ Such
gran ;“rl )““" appolnted and a pro-
capital -ty oy 804 evening at the
bar and by 0Eed, The afd of the
the ¢ bench throughout the state In
8ol ’."’.,;Eﬂv\q\llu- of the day was
Técaly ._d' l\rh.! cheeyrful responses
Were |p “ herever  the  courts
of the da sesslon« proper recognition
elty m‘.\ Was glven, In the eapital
of gy dresses wors made at the bars
“h!-l'. rfu_x‘nunlll and state courts, to
udges nj.;,x}..-p were made by the
&véning M the records made, 1In the

et L banquet largely attended

w Ilwmh..ra t
" ) L
Many elmluen;., u::; far and Judges,

o
“HNEH were dt"\‘ered.

chacryog "l the country the day was
fruly fndy With  earnest enthustasm
Alcating the veneration of the

merican Jaw
%‘lruhuu nn‘(;};:'and c:u:en for John

wlu".“"‘;“"lllea of lear;}::m:{c’;:
businesy men, united with

Instructive ad-

the bar In a public expression, The
obildren of the publie achools added
{helr tribute to the memory of the life
and charneter of the great judge The
President of the United States with his
cablnet and the justices of the supreme
court, assembled with the Senate and
House of Representatives at the Capl-
tol, to lsten to great orations, which
pdded luster and renown to the occa-
sl100.

To the committee who had the mat-
ter of the celebration In charge, must
ba given all the credit for 1ts success,
TfMciently and well every member la-
bored in the cause, and we are all un«
der obligations to them for thelr sers
viees, In thilg connection, I direct at-
tention to the fact that there {8 a de-
ficit In the expense fund at the disposi-
tion of the committes for which the
members are personally lable, I sub-
mit the report of the chalrman of the
sub-committee, with accompanying
Lills, and recommend the prompt lquls
datlon of the saume,

SUMMARY OF THI YEAR'S WORK,

At the annual meeting of the Amerl-
can Bar aseoctation, A, D, 1800, the fol-
lowing resolution was adopted:

“Resolved, That the Btate Bar asso-
clations of the United States be re-
quested to report on or before the first
c{uy of August of ench year to the sec-
retary of the American Bar association
o brief outline of summary of the year's
work, Including the titles of addresaes
read before them and a synopsis of all
affirmative actions taken on reform
leglalation recommended by the assocl-
ation"

I recommend that you take the neces-
gary action {n response to this resolu-
tion, giving your gecratary guch instruc-
tions as way be requlred.

At the annual meeting of the associa-
tion at Tenver, Colorado, held on the
2ist, 22nd and 28rd of August, 1901, the
Utah Btate Bar assoclation was fully
represented by Mesars, B, B, Critchlow,
¢, 8, Kimmey and D, H, Wells, Jr.; Mr.
M. M. Warner, who was elected as a
delegate, was unable to attend the ses-
glon, and Mr, Critchlow was appolnted
in his place. The next session of the
Amerfcan Bar nssoclation will be held
at Saratoga, New York, and, in the fol-
lowing year, when the exposition will
be opened, the assoclation will convene
at 8t. Louls, Tt is believed that great
good has been and {8 being accom-
plished by the Amerfean Bar associa-
tion, and it i% in my judgment, of the
grentest Importance that we should an-
nually send representatives to its meet-

ings,
The byslaws of this asociation pro-

vide that delegates to the American
Bar association  shall  be elepted
at  each annual meeting, which
18 now fixed for the second
Monday In January. This {8 the

tuslest season for lawyers, and it is Im-
rossible to secure the degired attend-
ance at these annual meetings, It has
Leen suggested that if the meetings
were held later, in the epring or early
part of the sdmer, the interesta and
convenienee of its members would be
best subserved, and I submit the sug-
geption for your consideration, Any
change in this partleular will neces-
pitles an amendment to the constitu-
tion, which can only he accomplished
by n vote of two-thirds of the members,

PRYCHO-PHYSICAL LABORATORY.
1 am In recaipt of a communication
from Mr. Avthar MacDonanld, of Wash-
ingtgn, D, €, who ig a speclalist In the
United Btates Barean of Bducation, re-
yuesting e to bring before this asso-
cintlon the following resolution:

“Resolved, That we are in favor of

the establishment of a psycho-physical
lehoratory in the department of the in.
terlor at Washington for the practical

Years a Household Remedy
F\r urns, Ou?. Sprains and

ruises,
CAUTION! Witch Harel s mef

LAl

members of the bar, reference to

very complimentary
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PRESIDENT VARIAN'S
ADDRESS IN BRIEF.

e et

Prosldent Varian's annual address was both comprehensive and able,
A summary of the poinis {t contalned shows a warm weleome to the
the
monles in honor of John Marshall, & review of the year's work, the
changes in the law made by the last legislature In relation to locats
ing and recording mining claims, the precautions taken against fire
wnd for safety cages, the netion establishing a state school of mines;
the anactment of the negotinble fnstrument luw; an oxténsive digser-
tatton on marriage and diverce; comments on the amendments to the
elght-hour law, the vestibuling of cars on street rallways, the inherit-
e ance tax, the unlawful wearing of Inslgning or rosettes, corporate ex-
Istence, the new city court, 1ta power and functlons,

In the matter of admitting atlorueys to the bur, President Varian 18
of the optnion that more rigld examinntions should be the rule that
the stendard of legal learning might
amendments adopted at the last elcetion all recelve attentlon and the
vecommendation s made thagall of these, together with those
adopted be published In each boole ¢f the statutes,
Court declglons, notably Thoresen va the State Board of Examiners;
the Weber county mandamug opinion and the state palary declsion,
all recalve carefyl review and more or ivss caustic oritlcism,

Nominating conventlons for judieinl cundidates are not refored to In
terms, and an appeal 18 made to the members of
the bar agsociatlon to be more carcful and to take a greater (nterest
fn the nomination of men to judicial ofiice than hertofore,
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applieation of physiologionl peychology
to soclalogloal, Jurigprudential and abh-
normal o pathologieal data, espes lally
as found in institutions for the crim-
1ual, pauper and defective classes and
in hospitalg, und also as may be ob-
gerved In sohools and other institu-
tions." f

Accompanying the communication 18
gome typewritten and printed matter,
conveying Information In the premises,
and which the secretary now has for
your information. The subject I worthy
¢ your careful conslderation, and I
recommend that it be given attention
during the present session,

CHANGES IN THE LAW.

fince the lagt annual meeting, which
was held In 1508, the leglslature has
made certaln changes in  the laws,
which, with some new enanctments, it
may be of interest to note,

The law providing for the manner of
locating and recording mining claims,
has been re-enacted, and, so far as [
am advised, hag proven to he well
adapted for fta purposes, The provi-
slon requiring $50 worth of work to be
done on a claim within ninety days at-
ter loentfon hos been eliminated, The
lat still authorizes the making of rules
and regulations by the miners of the
goveral mining districts, subject 1o the
laws of the United Btates,

In my annual address of 1508, [ took
oconslon to suggest that the state law
should embrace the whole subject, leav-
ing nothing to the determination of lo-
cal rules and regulations Dovsuse a
general law uniform in Ita operation
through the state, wonld best conserve
the Interests of the mining public, The
sulyeet 18 recelving attention In other
states and territorles, and should he
carefully conaldered by this asoctation,

TO PREVENT MINE FIRES,

The statutes providing for protection
againgt fire and for safety cages and
apparatus in mines, Indicate a realizing
gense of a just responalbility in the
premises on the part of the leglslature,
The dreadful disaster at Scofleld In
the Pleasant Valley Coal mines on Max
18t, 1900, impressed the leglslature wit
the necessity of providing for the safety
and health of coal miners, and the re-
sult has been the enactment of & coms
prehensive statute providing for the
inspection by a state inspeotor of all
con) and hydro.carbon mines In the
state, at least once every three months,
and oftener If the conditlon of the
mines require (t. Provislon as 1o
openings and safety apparatus i8
mide, and o series of rules
to be obgerved by mine owners,
managers and employes, I8 prescribed.
I have not heard of any complaints as
to the operation of thls law, which
seems to have been enacted In response
to an imperative demand for the pro-
tection of life and health,

STATH SCHOOL OF MINIS,

The act of the legislature establish-
ing a state school of mineg as a de-
partment of the state Unlversity, 18 to
be commended, and It is to be hoped
that the school will receive sufficlent
financial ald, in order that it purposes
may be carried out, Mining i the great
Industry of this and adjoining states,
and ite wonderful development during
the past descade along sclentific 'nes
has demonstrated the necessity for a
systematic educational development of
the operator, expert and miner,

MUNICIPAL STREETS.

Tor the safeguard of our municipal
gtreets and highways, a very salutary
law provides that no person shall ac-
quire title by adverse possession (o “the
gtroets, lanes, avenues, alleys, parks
wnd public gquares,” ar other lands held
for public purposes, by tawnsg orv cities.

BOARD OF PARDONS,

Sections 2040 to 2083, both Inclusive,
of the Revised Statutes, vesting power
to parol prisoners In a Dboard of cor-
rectlon crented by statute, have bean
repealed, and such powers vested in the
board of pardons, This change in the
law was made necossary by the decigion
of the Supreme court, holding that the
subject matter of pardons was commit-
ted by the constitution to the bhoard of
pardons, Under the existing law, the
bonrd of pardons may parol conviots
upon eonditions to be prescibed by it,
rovoking such parol at pleasura,
[ts purpoge I8 to extend to the
unfortunate ‘criminal substantial ald
{n his strugele to reform, and to hold
ont the hope of ulthnate restoration to
his place in the citlzenshin of life, It 18
abrenst of the advanced penologleal
thought of the times, and should recetve
the cordial sympathy and supnort of all
cltizens.  Such being the publie pol-
fey of the state, n& Indleated by this
statute, every Individual is In duty
bound to afford ald and sympathy to
these unfortunates striving to recover
thelr lost opportunities

NEGOTIABLE INSTRUMENTS,

In enncting the “negotiable Inatru-
ments law,” It 18 belleved our legis
Jature has answered a neceasity whioh
has become maore apparent every year,
This law is the result of natlonal con-
ferences of state bonrds of commis-
gloneras for promoting uniformity of
legisiation in the United Siates, held
annually by representatives of thirtys
three states, It has been, with  somw
shight changes here and there, adopted
by the atntes of New Yaork, Massachu-
getts, Connectieut, Rhode Island, Mary«
land, Tennessee, Virginia, North Caro-
lina. Florlda, Wisconsin, Colorado,
Washington, Oregon, North Dakota and
Utah, and In the Distriet of Colum-
bia. 1t does not purport ta cover all
the law govern.ig negotiable instru-
ments, but provides that cases not in-
sluded within the act shall be governed
by the rules of the law merchant, The
plain tendency of professional thought
throughout the country toward uni-
formity of legislation by the states and
territories upon guestions of general
law, may he expected In the near fu-
ture to result in further development
along such lines,

MARRIAGE AND DIVORCE,
The argument for a uniformity

of laws regluating mar-
ringe and divorea and for
the prevention of sollcitation and ad-
vertising for divorce business by pro-
fossionnl fakirs, 18 very persunsive, and
un effort s belng made to have the
severnl states enact untform statutes in
relation thereto, A gtutute regulating
procesdings In diverce cases {8 pros
posed as follows:

“(1) No divoree shall be granted for
any couse ariving prior to the resldence
of the petitioner or defendant in this
state, which was not ground for dl-
vorce In the state where the cauN
Arose,

“(2) No person shall be entitled to a
divoree for any cause In this state, who
bus not had actual residence thereln
for ot least one year next before sult
hruuxhhi with bona fide Intentton of
;:m"klnx he state his or her permanent
Jome,

“(3) No pergon shall be entitled to

a divorce for any cause arising out of
this state, unless such person shall
have resided thereln for at least two
years next before bringing suit, with
Lonn fide Intent, a# aforesald, to make
th.l's state his or her permanent home,
] (1) No person shall be entitled to a
Clvorce, unless the defendant ghall have
been personally served with process, if
within this state, or with personal no-
llye duly authenticated, If out of this
elate, or, unless the defendant shall
have enteéred an appearance In  the
case; but, If it shall appear to the satis-
faction of the court that the petitioner
does not know the address nor the
resldence  of the defendant and
hpu not heen able to ascertain
n:.ther. after reasonable apd due
i.\qulw and search, continued for
one year, the court or judge In vacas
thon, may authorize notice of publica~
t}op of the pendency of the petition for
divorce to be given In manner provided
by law.

"(5) No divorce ghall be granted sole-
ly upon defauit, nor mh‘lygumn adn‘:llrb
slonw by the leeadlngu, nor except upon,
tr.l,aI hetare court In open soss ‘

(6) After divorce, elther party may
marry again, but in no cago where no-
tices have heen given by publication
only, and the defendant has not ap-
peared, shall a decree for divorce bo-
come finpl or operative until gix months
afror trial and dectsion,

“(7) Whevever the word ‘divoree’ oge
curs In this act, it shall be deemed to
mean from the bond of marriage,”

Such a law, It seems to me, should
be enacted In every state of the Unfon,

THE EIGHT HOUR LAW,

The constitution provides that, “eight
hours shall constitute a day's work on
all works or undertakings careled on
or alded by the state, county or muni-
clpal governments.  (Art, 16, 6

In pursnanee of this declarntion, the
legislature has enacted that elght hours
shall constitute a day's work on all
works or undertakings carried on o
tlded by the stute, county or municipal
governments, Dy the statute it |« algo
provided, that any person, corporation,
firm, contractor, agent, manager,
mun, or any officer of the state, or of
any county or munieipal government
thereof, who shall “request or contract
with any person to work upon such
works or undertakings lopger than
ulght hours In the ealendar day, except
in cases of emergency, ete..” shall be
deemed guilty of a misdemeanor,

This enactment seems to present the
old question of a violation of the con-
stitutlonal right of Hberty to contract,
upon which there i8 an apparent con-
fliet of authority, More than this, thers
geems to be a clear digserimination in
favor of one party to the forbidden con-
tract with the employes for work long-
er than elght hoursg In one calendar day
The public works of the ecities are re-
quired by law to be constructed hy con-
tract, and this statute apparently pro-
ceeds upon the assumption, (hat the
contractor and his managers and Topes
men are agents or offfcers of the state,
and consequently gubjget to the Hmita-
tions imposed by the atate npon itg of-
ficers, However thig may be the stat-
ute presents a question by the Supreme
Court of the United States,

VESTIBULING OF CARS,

The logislation requiring the vestibul.
ing of eurs of the street raflways, pros
viding for an Inheritance tax, and cres
nting a board of labar, conclliation and
arbitration with defined powers, miay be
noted us Indicating the progress of the
state, Not much may be sald in com-
mendation of a statute making it a
misdemedanor “for any person to wear
the inslgnia or romette of the military
order of the Loyal Legion of the United
States, or the order of the Grand A vmy
of the Republic, or the medals presented
by this state to the Utah volunteers,
or to use the same to obtaln ald or ae-
sistance thereby from any person, unes
less  he ghall be entitled to use
the same under the copstitution, by-
laws, rules and regulations of su-h cr-
ders, or by the laws of the state.” Ro
far ag the prohibition I8 agginst the use

i\'h?&l a pers

qe,

of  credentlals to

gon  Is  not  entitled, for the
purpoge of obtaining  property fa
concerned, It would seenr to be directed
ngainst the procuring of property by
means of false pretenses, a crime de-

g

BEOSAAARRARASARAR AR EAAN

An Aristocrat

among foods

GRAPENUTS

IRRIARAE A

fided and probibited by the criminal
code, An to the wearing of decorations
o mednly, Indieating membership of
military wocleties, the subject Is one
that ought to be beyond the domaln
of leglulation, and which ean safely bo
left 1o be settléd hy publie opinlon, The
ptitute was probably enncted to meet
0N apparent necessity orsnted by an
todividunl cases It certadnly e fndieas
tive of u paternal aplelt tn government,
Which may serve soclety best by being
)\All[llrmu'd.

CORPORATE EXISTENCH

Another statute attracts attention
bocuuse probably enacted in respons
to the cry from some law suit, jeopars
Ciged or lost by the fallure of one ot
the partles to prove the corporato exs
Intence of & party, It provides that,
“In an action by or againgt a cors
poration, the plaintiff need not prove
upon the trial, the existence of the eors
poration, unless the nnswer s vertified
end contalng an affirmative allegation
thot the plaintiff or defendant, ns the
muy be, 18 not a corporation,”
Thus, step by step, the practiee of the
law fs sought to boe made ensy by leglys
lution, and by and by, o beginners or
leey-man'a code will be relled upon to
cure all defects or omissions,

THE NEW CITY COURT.
Among the most important legisla«

ton of the last two years, Is what ls
jopularly known as the “City Court”

CARN

aety, These laws are applicable only
to the citles of Balt Lake and Ogden,
and ¢ronte ety court for
onch  place, In Balt Lake City

there are two judges of this court, who,
having been elected ut the last election,
took thelr geats on the flrst Monday of
the present year, to hold office for the
term of three years, thence next ensu
Ing, when thely successors will enter
upon terms of four years each, This
court s deslgned to take the place of
the geveral Justices' courts ol the city,
all of which, but one, by this and ac¢-
companying leglslation, are abollshed,
The justices of the peace now in offiee
may hold their oMees until the explra-
tion of thelr offielal terms; In the mean-
thne, however, thelr Jurisdictlion Is
groatly restricted, These provigions ap«
ply to Ogden city also, except that there
but one city judge {s provided for, The
¢ity court I8 & court of record, with a
clerk and seal, and the judges thercvof
have fixed salaries, The constftutional
authorfty for this leglslation Is sup-
posed to be found in the provision of
gection 1) artlele §, that: .

“The judiclal power of the state shall
be vested In a supreme court, In dig-
triet eourts, in justices of the peace and
such other courts, Inferfor to the su-
preme court, ags may be established by
law," The design of these laws |a to
insure a better administration of justice
in the larger citles, by withdrawing Ju-
diclal power from Incompetent handa
and vesting it with competent and
learned judges, To this end, fixed terms
of offiee, with adequate salaries, are
provided, The scheme of these statutes
would seem to be a wise one, and to
give promige of benefielal results to the
people, But there 18 a question made s
to thelr constitutionality and a sult how
already been brought at Ogden Clty to
determine it

ADMISION TO THE BAR.

In my opinlon, the time hag arrived
for a change In the law governing ad-
misslon of attorneys to the bar. Our
gtatute (R, 8, sections 106-07-08), au-
thorizes un examination of applleants
by the Supreme Court, or by a com-
mittee appointed by the justices there.
of, In fuct, the court never makes such
an examination itself, but the entire
matter 18 commitied to an examining
committee appolated by the court,
whose report I8 laways confirmed. The
duty of examining candidates for the
har should be Imposed upon the Su-
yreme Court, The examinations should
)¢ publie, and upon questions pro-
pounded in writing and framed with
care and methad within éhg lines of o
‘preseribed course of gtudy, a held
under such restrictions as would pre-
vent foking or favoritism. The law
ghould elther require the graduation of
the candldate at a regular law school
having a preseribed course of at least
four years, or a certain course of study
of nol less than four years, which
eourse should include defined branches
of the law and preseribed text-books
The examination of applicants should
be searching and thorough, and made
in open court by the judges them-
gelves, or under thelr watchful super-
vision. &ince the law commlits the mat-
ter to the wisdom and digseretion of the
fudies, the bar has the right to demand
of them a striet and conscientious pet
formarnce of thely dutles, Our law also
authoriges the admission, without ex-
amination, of any attroney and couns
selor who has been admitted In  the
highest court of any other stiate or ter.
ritory, upon production of his Heense
from sald court; or, upon his afMdavic
of auch admission, An examination of
the laws of some of the adjoining
states, digologes the fact that Utah 18
much more lberal in this respect than
thoge of Neyada, Idaho, Cailfornia,
COpeon and Wyoming, In nll of these
jurisdictions admissions to the bar are
limited to cltizens of the slat No
member of the bar of Utah, while &
rosident thereof, can be ndmitted to
the bar of elther of these states, uxcept
that of Oregon, In Oregon, there is &
statute authorlzing the admission o
the bar of citizens of other states whose
luws will permit admission of members
of the bar of Oregon while eltizens of
that state, It would seem that the rule
oi regiprocity demands an amendment
to our law, o a8 to put the profession
and the pourta here upon an equal foot-
g with that of the other states, and
this not for the purpose of protecting
our lawyers agalnst the Invasion ofout-
glde attorneys, but in the main for the
purpose of guarding the courts in thelr
pdministration of justice and safe-
guarding our own peopls against the
ficts or omissions of those not subject
to our jurlsdiction The underiving
principle of such leglslation Is found
in the obligation of the courts to
maintaln and exerclse a  wholesome
regulation and control of attorneys and
counselors appearing before them. Buch
regulation and control cannot bhe prop-
orly exercised over those who only
casually and for temporary purposes,
come within the state, 1t |8 not con-
tonded that no member of the bar of
another state should be prohibited from
tiying his law sult in our courts. For
such a4 purpose, us the cases acise, he
may be and would be always admitied
to appear for the time being,

1 recommend your careful considera«
tion of this subject, with a view to pre-
genting the matter to the legislature,
CONSTITUTIONAL AMENDMENTS.

At the last general election, five
amendments to the constitution, as pro-
posed by the leglslature of 1808, were
adopted. Sectlon 1 of article § was
amended so a8 to read as follows:

"The leglalative power of the state
shall be vested: (1) In a senate and
house of representatives, which shall
be destgnated the Leglslature of thd
State of Utah, (2 In the people of the
State of Utah, a# herelnafter stated:
The legul voters or such fractional part
thereof of the State of Utah, as may be
provided by law, under such conditions
and In #uch manner and within such
time as may be provided by law, may
Initiate any desired legislation and
cansge the same to be submitted to a
vote of the people for upproval or re-
jection, or may require any law passed
by the leglslature (except those laws
passed by a two thirds' of the
members elected to each house of the
legislnture) to be gubmitied to the vot.
ers of the state hefore such law shall
take effect,  The legal voters, or auch
fractionn) part thereof, as may be pro-
vided by law, of any legal subdivision
of the state, under such conditions and
fn such manpner and within such time
as may be provided by law, may Initi-
ate any desired legltlation and caume
the same to be submitted to a vote of

vate

the people of gald legal subdivision for

y
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approval or vejection, or may requlre
any Inw or ordinance passed by the
ltwemaking body of sald legal subdl
vislon to be submitted (o the

volurs

thoreof bhefore such law or ordinance
shall take effect.”

Hectlon 2¢ of the same uriicle, was
lkowlse amended, by adding a provi

slon that laws enncted by the vote of
the electors, under the inftiative and
referendum clausge of section 1, ghall he

gin with an ehacting clause, "Be it en-
ucted by the people of the Blate of
Utah."”

The Jeglelature of A. D. 1901, falled
to provide, by law, for the execution of
these amendmenty, and, congequently,
un opportunity of attesting the utility
the fnltintlve and referendum will
not be predented to our people for some
time, If at all

Bectlon ¢ of article 10, was amended
by omitting the words: “maintain and,”
In the xecond lpe, The original secs
tion provided thut: “In cities of the
firet and gecond class, the publie school
system shall be maintalned and cons
trollod by the bourd of education of
guch citles, separate and apurt from the
counties In which gald clties are loeat
ed.”

ol

In Merrill vg Rpencer, the Hupremi
court, In conntruing this section, inter
preted the word "maintained” to meun

“to bear the expense of "' and hald that
the boards of aducation (n the deslignal
ed clties wore entitled to malntain and
vontrol the publie #chool system in the
munleipalities separate and apart from
the counties in which the citles were
onted: and It dectded that a statute
directing the county authoritles to aet
aslde from Lhe county school fund, be
{ its distribution acoording to the
numiber of school ehlldren, the money
rogulred for various sounty school pui
poncy, was In violution of the above
goctlon of the constitution, The unmend-
ment adopted was dasigned to redm
pose the burdens upon colty propgerty In
favor of the outlying county which had
beon removed by this declslon, and
doubtless has accomplished {tg purpose

Section 8 of arvtiele 13 war amended to
authorize the remiggion of taxes of the
Indegent poor,

In this connection, T eall attention to

1o

e

the fuet that there seemg to be no
means provided by law, for publighing
and distributing the permanent form
amendments to the constitution, They
are  not published In  the ges-
glon  laws, but are kept by the
seoretary of state, in the form of
printed slips, which can be obtalned
upon sppliention, 1 think all amend.

ments to the conatitution, as well as all
amendments propoged by the leglela
ture, which are not adopted, ghould be
published (n each book of the statutes,
There should be a standing committee
of the association, to investigate and
yeport upon the state of the law with
the necesgary recommendations. Thus
o fleld for Intelligent digcussion and ac-
tlon would be opened at each annual
meeting.

BUPREME COURT DECIBION.

There 18 one decision of our SBupremo
Court which particularly invites at-
tentlon, In Thoreson ve State Board
of Examiners, (10 Utah, 18), the Bu-
preme Conrt decided that public offi-
cers in mandamnus proceedings agalnst
them, e¢ould not plead In justification of
i non-performance of a minlaterial
duty Imposed by statute, that the stat-
ute was In violation of the constitution
of the state, The court lays down an
apparently hard and fast rule whicn
admits of no exception, and cited cases
gupposed to support its cwncluslons,
from the states of Illinols, Malne, Utih,
Nebraska, 1duho, Massachusetts, West
Virginin, New York and California,

Assuming thag this case was fully
and falrly reported in the official re-
ports, it appears that thisg question was
not consldered or discussed In the
briefs, and It {8 unfortunate that the
court was obliged to ralse and decide
the gquestion without the ald of coun-
gol, and, as it seems, upon a gomeswhat
limited and hasty examination of the

authorities, The

the court Is comnrré‘{\'ﬁ“ el»l‘r? ﬁﬁ"i&‘a\?&*

and includes all publie officers. Ir {t
{« (0 gtand as the law of the state, the
financial  officers of the  state
and county and munielpal govern-
ments, charged by law  with the
collectlon, keeping and  disburses
went of the publie money, are prohibits
od from in anywise questioning the
valldity of any act of the leglslature
Mrecting the auditing of aceounts, nnd
the disbursement of moneys In pay-
ment thereof; for the court digtinetly
holdg, that In the performance of min-
feterfal dutles enjoined by statute, pub-
1o officers must obey the statute, Mare-
cver, If the court shall adhare to Iis
epinion, the supreme court ftself will
not, and the other courta In the state
connot, determine a plea made by such
an officer In such a case upoh A return
to o writ of mandate, and passg upon
the constitutionality of the guastion,
tor It 1s distinetly ruled that the courts
vl not pass upon the valldity of a
statute In such a proceeding, If the
court had looked further into the very
cases clted to sustain its judgment, it
would have ascertained that in some of
them it wag expressiy, and In others
impliedly, admitted that there were ex-
ceptions to the rule announced in pars
Hoular cases, most of which arose un«
der the revenue and election laws

It may be conceded as contended In
the opinfon, that the court will not pass
upon the conetitutionality of a statute
i a mandamus proceeding at the ine
sence alone of a private person, where
the rights of otherg or of the state are
vecesaarily Involved, But, this is sim-
piv In accordance with another general
rule of law, which vests the court with
o wise discretion In the matter of
awarding the weit, Unlesa the right of
the relator is clény, &nd the rellef can

be granted without prejudice to the
vights  of others not  before the
court, the writ will  be dened
Fut, to go farther and sy,
us the court doey  Say here,
that the officers of government will
not be permitted to look to the con-
stitutlon for restraints upon thelr
oflicial actions, and are In all coses

bilndly to follow the leglglative com
mand, 18, to say the least, startling. It
will not do to suy that such officers
have no interest In the question, In a
late case, the Supremo Court of Callfor-
nin sald:

“We gee no foree In the polnt that the
respandent (eounty auditor) hagwmo in.
terest in the question here Involved
The act under which petitioner claims
being unconstitutional and vold, there
fs no law authorlzing respondent to
draw the warrant; and to do the act
demanded of him would bhe to violate
his official duty and cath, and subject
himself to lablilties and penalties"”

Denman v, Broderiek, 111 Cal,, 96,

And the Bupreme Court of Nebraska,
in a later cage than the one oited in
the Thoreson case, adjudged that offl-
cers may assert the unconstitutionality
of a statute nus 4 defense In mandam
us proceedings, saying:

"“We had thought it settled, at least
gince the declston of Marburg v. Madl
gon, 1 Cranch, that the constitution is
the supreme law, binding upon the leg-
lslature ag well as upon every citizen,
and that no act of the legislature rel
pugnant to the constitution ean become
& law for any purpose, A different doc-
trine has of late been revived, and it
would even seem has recelved accept-
anece, In such a modified form, by some
courts, There can, however, In our
mind, be no escape from these proposis
tions: That the constitution s the fun-
Aamental Jaw: that an act of the legiss
Inture repugnant thereto 18 not merely |
voldable by the courts, but is
lutely void, and of no effoct whatever,
It 18 no law, and binds no one to obs
gerve It, The officers of this state are
gworn to support thé constitution.
Where a supposed act of the legisiatury
and the constitution confliét, the con-
gtitution must be obeyed, and the stat-
ute digregarded, Ministerial officers are
therefore not bound to obey an uneon-
ptitutional statute, and the courts
gworn to support the constitution, will
not, by mandamus, compel them to do

nheo-

! that no judge In such situation can be

s0, It I8 therefore a complete angwer

and New

son

ernment, have, by solemn declglon, rece

b

to an application for such a weit, that
the statute seeking to Impose o duty
s vivlatlve of the constitution,"

And the court proceeds to say, thit the
of Biite va Douglag county, olted
by our own court in the Thoreson case,
Was not authority In apposition to (i
progent declslon, and that the question
hild not Lean there determined

Vinn Horn v State, (4 N, W,, 868,

The courts of TiHnols, West Virginia
York, nlso declare agalnst the
rule of low a9 lald down in the Thore-
Thus It appenrs that the
ecourte of fve of the states, whose de-
clslons are cited In the Thoreson case
In support of the rule there announced,
have distinetly held to the contrary.
Indeed, the courts of twenty-two of the
atates, with thoge of the federal gov-

sy,

oinlaed not only the right but the obli-
gution of all publlc ofMcers to obey
the mandates of the constitution, ;

Hut the court has not eigidly adherel
to the rule of the Thoreson eass,

WEBER COUNTY MANDAMUS,
The Hl.:m«, ex rel, J. A, Wright, va
Jogoph Stanford, et als, which was

proveeding in mandamus to compel thie
dofendants, as county commnissionurs « f

At il ool
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¢ FITTING

: YOUR EYES

1: requbresn the greatost possible
& care. Tt Js essentinl that no mis. s

takes be made,

We do It properly, give better 4
satisfuction  than ean be had
from gnyone not o graduate op- K

!
g

s

tielun
YRS EXAMINED
FREE OF CHARGH,
8
"W
. RUSHMER,
h
i TWO STORES !
: 75 W, Flrst South Street,
N, Snit Lake City,
) 82 Waghington Av,, Ogdan,
R T S

e e

Weber county, o appoint a tree In
speotor from ohe of 1“«&- nomihgted ,',,_ IROOOBARASARRRAN AASA AL SRAA
6 member of (he state board of Kortl “- "
enlture for that disteiet, pursuant 1o :\ Wh(’n Your Coon b‘
bection 1176 of the Revised Statutes, ny | of C "
:‘mnnvlu, In chupter 47 of the laws of o;‘ annot MEKQ GOOd :‘
oy, the commissloners defended o b o
the ground of the unconstitutionaiity vll‘ ’3 Bread w“h :‘
the statute, and the court suntalngd l ‘0‘ "..'
their content!on, dectining to consid I :' ’:
(the question whether COuUnLY cominis o ’ b
Floners were  ministerial  offleers, be I :';
ciuise the partley to the proceeding so ': 9
requested,  The justice who dellvered | % "
the opinfon fn the Thoreson case dis- | 8 ":
sents, :} ) ;'I
STATI BALARY OPINION, b :
In the lnter case of the Btate | ‘ l
H-'Ilnrr M. Welly, Governor, l\r« [ n\:nl‘:- ; s; Chanse YOU!’ COOK. :;
8. Tingey, state auditor 0 In ne : 2 \ i S
Shinua® thi Rt "llmmwll,l:;‘lr“ :ll;(.“,l"(': | '.‘."C%!t"’...'.'0'.'."3..‘8’ !5',3'.,’.".;‘3
stithtlonal question  presented by th [ aw

respondent, and awarded a per ll).l'l'll\
Wil without making any reference, in o v e o]
the opinton to (the Thoreson cAse, VWe | ——" OAIJ-.‘~

are not advised as to the reason, I
any, for distinguishing (his cuss. 11
18 Lrue the Issue was solely between the
state and (ts oMcers, and all puartles
Were before the gourt,  But, In the
I'horeson case, the state wan also he-
fore the court defending Ita  school
fund ggaingt an alleged unconstitution-
al statute.

The last legislature enacted a statuto,
Whercby the salaries of the governor ’
fecreétary of state, auditor, attorney
general and superintendent of publis |
Ingtruction were Increased, and mads l
e provislons applicable to the progent
offleers, The audlor refused to draw
and dellver his warrants for the in-
crensed salaries, and thereupon, the
governor applied to the court for a writ
of mandate, Upon the hearing, oaad
upon the return to the weit, It was con-
tended on behalf of the respondent that
the statute, In #o fur as it was made
applicable to the present Inoumbents,
was In violation of sectlon 20, artlole 7
of the gonstitution, The court, how-
ever, without dissent, upheld the stat-
ute in g entirety, and awarded the
peremptory writ, Evidently, the court
considered thig eage as within an excep-
tion to the rule Iaid down In the Thore-
gan cage, An admission that thers s
any exception to the rule there an-
nounced, in some degree modifies the
effect of that decigion, If a public offi-

ver, charged with the collection and
safe  kecping of  public money,
who {8 sworn to uphold  and

detend the conatitution of the stiate;
may not disobey an unconstitutional
demand made by the legislature upon
public money in his charge, who 18 re-
sponsible to the governmeft for the
moneys he shall pay out In pursuance
¢f an unconstitutional act? In such
o case, could he and the sureties on his
cffielal pond defend against an action

’ﬁvnf :t "'.%,Sw miY h
had no right to question the legisiative
net? It i8 generally supposed to ba
the law, that every officer of the gove«
ernment Ig bound to obey the constis
tution ag the supreme law of the state,
And where a ministerial officer has a
well-founded doubt as to the constitu-
tlonality of an act of the leglglature re-
auiring him to perform a ministerial
duty, It ought {o be the law that he g
Justified in resisting performance until
the matter {8 settled hy the courts,
There 4 no reason why such o ques-
tion may not be determined as wei) and
satlgfactorlly In mandamus  proceed-
Ings, ag fn any other form of action,
The vight of the relator, whether It de-
pends upon the construction or econsti-
tutionality of the statute, should cer-
talnly be passed upon, and in most |
capey mandamus I8 the proper If not |
the only remedy. Apparently, the
Thoreson case was ruled agalnst prin-
¢'ple and the great welght of authority,

INBUFFICIENCY OF JUDICIAL BAL-
ARIES,

The question of the sufficiency of the
judicial salaries has recelved much ate
tention during the past two yedrs, At
iis last sesalon the leglslature had un-

der conslderation bllls providing for
the Increass of the salarles of the jus-
t'ees of the supreme court and the
sudges of the distrlet courts, The
Lill  raising  the salarles of the
fustices of the supreme court to

$4,000 per annum, passed the House of |
tepresentatives, but was lost in  the
Senate,

No just reason can be found for long- |
or delaying action In this matter. The |
insufliciency of the compensation given
to our judges I8 80 apparent, that there i
should be no further delay In provid- {
ing for an Increase. The state {5 rap- |
Idly growing in wealth and material re- |
sources, and {8 abundantly able to deal |
fulrly with Its judiclal officers, A judge |
has just ug much a right to live well |
and to put by money for the future as
any other eitizen, and his compensation
ghould be adequate for the purpose, His
entive thne and vnergy should be give
on to the performance of the dutlies of ‘
his high station. He has no right to
engnge In business, since, by doing so,
in more or less degree, he disqualifies
himself In the administration of the
great trust repoged in him, No =ultor
hefore a jJudge who has engaged
business transactions, can evar be
fully assured thagp the interest or pre-
goncelved opinion of the judge may not
unconsciously bins his judgment, in-
deed, auch are the Infirmitics of men,

certain of himself, It la the duty or
1}‘? *“',"“'" to provide a proper compens
{Continued on page six.) ‘

" NEURALGIA

We suggest curing apain in
the face by taking Scott's
Emulsion into the stomach,
Usual way of trenti;xg neural-
gia is to rub liniment on the
outside.  That's only a make
shift,

Scott’'s Emulsion is m~rve|
food. Scott's Emulsion feeds

and strengthens nerves,

for nervousness, for nerve
weakness take Scott's Emul- |
sion. It's nerve food and nerve |
strength, ,

We'll send you a line 1o wry,éf you like |
SCOTT & POWNE, 450 Pearl street, New York j

|

I: . ‘ ‘
or an obstinate neuralgia, |

|
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' ABOUT SPONGES.

Sl A

Burton Coal & Lumber Co,,

60 W, 2nd South,
"Phone 808,  Yard, 5th South & 3rd West,

B T e R R S R

. Most people think sponges
« are high, "
They ave. ¢

But if you knew the Inside
of the sponge Industry,

you wouldn't wonder at it
Spgnge fishing I8 ke
mining,

More money sunk in It than
EVOr cones out,

That 13 the renson they cost
#0 much

But sponges here cost ne
more than {ts possible to

T get them for,

% Wa buy from first hands,

#e Therefore get very lowoest

% prices,

% Ho our sponges cost less than .

‘: others, 4

% Now lots just in, 10 to 8850, 5

4 And the new Rubber sponge .
6e up. -:-

4 A new lmportation of chamios

¥ Just in, 100 up, 3

l'.

F. C. SCHRAMM,

PRESCRIPTION DRUGGIST.

Where the cars stop, MeCornlok
Bullding. :

BOMDS FURNISHED,
All kinds of court and official, pers
sonal surety for employers, cont
ors, corporation officers, trustees and
adminlstrators; also burglary nsuran:
weitten by United Blates Fldellty an
Chuaranty Co, of Haltimore, Md,
THE WILSON-SHERMAN, CO, Gen'l
62 West Second South | 8
WE WANT YOUR BUSINEBR,

OFF T0 CALIFORNIA?

| e b et
Trunks and Gfipi A PULL LINE OF
THONKR AND
Repalred TRAVELING CASES,
MEREDITH, 155, 107 MAIN.

.
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WILL Ful
YOUR EVERY!
WRITER REQUI
MENT. BUILT RIGH
WORKS RIGHT.
USED BY THE LEAD
ING MANUFACTURERS
AND MERCHANTS.
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THE SMITH
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