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thirteen fraudulent votes and give ef-
fect to the legalleal or
votes castcattatat this elelectionemion we find
no error in this we also find that this
court as well as the court below ha I1

jurisdiction under sections and
C L 1888

2829 paopac rep
the ninth finding of fact as to the

vote at southbouth cottonwood precinct
and the conclusion thereon present a
more difficult question for determina-
tion the statute provided for a hear-
ing before a deputy registration officer
of objections to the right to vote of any
persons registered

section page lot compiled
laws of 1888 provides among other
things I1 if upunupu such
hearingbearing the justice by construction
deputy registrar shall find that the
persons objected to are not qualified
voters lebe shallishall within three days prior
to the election transmit a certified listhat
of the names of all such unqualified
persons to the judges of election and
such judges shall strike such names
from the registry list before the open-
ing of the polls 11

section compiled lawsjaws of utah
1888 reads as follows

no irregularity or improper con-
duct in the proceedings of the judges
or any of them is such as
avoids an election unless the
larity or improper conduct is such as to
procure ththe personeperson whose right to the
office is cccontested to be declared
elected when he had not received i heahe

highest number otof legal votes
seesea vs mcdowellMcDuwell cal 23

paopac rep p
these statutes should be construed

with reference to the lawsjaws of the
united states applicable to this sub-
ject

the trial court took testimony and
1I made its findings as above given it
I1 appears from the Hfindingsadl of tactfact from

whis- hwhich the contestant only appeals that
the names of fifteen qualified voters of

r south cottonwood precinct had prior
to the day of election been properly up
on the registration list of such precinct

that on the morning of the election
these names hatihad been stricken from
suchbuch list by the judges of election in
accordance with the direction of the
deputy registration officer of that pre-
cinct after a notice and hearing had
been given each of them th t tuchtuch
determination otof the deputy registrar
was erroneous and illegal the said
fifteen persons being qualified voters
that each of saiusah fifteen persons weope

themselves at the polling place
on the day of election and clatclaimedmod therhe
right to vote antiand tenderedteni ered the judges
a ballot containing the name of the
contestant for the aforesaid office
together with an affidavit as
required by the act of Concongressgreas of
march ard3rd 1887 and that they were
rerefusedfumed for the reason that their names
himihail been so stricken from the registra-
tion list

the question presented here is
whether the judges of election should
have recereceivedreceiveivel1 orin any event count-
ed these 1615 votes so tendered for the
contestant notwithstanding their
narces had been illegally and erron-
eously stricken from the list of voters
no challenge being interposed as pro-
vided in seesec vol 1 ce 8 1888 1itt
Is apparentparentip that if these votes hadbad been
received or counted for the contestant

4

the result of the election would have
been olifferent and the contescontestanttaint un-
der the findings would then have re-
ceived eight majority over the vote of
mr allenalien the the author-
ities bearing upon this question aream
somewhat uncertain and conflicting
depending largely upon the statutes of
different states

bearing upon this question we find
in payne on election seesec the fol-
lowing general proposition

honest voters may lose their votes
through the criminal misconduct of
dishonest officers of election while it
is well settled that the mere neglect to
comply with directory requirements of
the lawjaw or the performance of duty in
a mistaken manner without bad faith
or injurious results will not justify the
rejection of an entire poll it is equally
well settled that when the proceedings
are so tarnished by fraudulent negli-
gent or improper conduct on the part
of the officers that the result of the
election is renran ered uunreliableure liable the en-
tire returns will be rejected antiand the
parties left to make such proof as they
may of the votes legally cast for them
but when fraud on the part of the
officofficerserm of election is established the
poll will not be reecrejectedted unless it shall
prove to be impossible to purge it of the
fraud

inen other words the illegal fraudulent
rejection of a sufficient number of qual-
ified electors iuin a precinct which if
they had voted wouldwoud have changed
the resultreau of thedw election was heluheld to
void the election in that precinct
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I1 am unable to see the difference

in the degree of fraud or mis-
conduct presented by a case
where the election officers il-
legally and wrongfully strike the name
of a qualified voter irom the registry
list or in which they illegally and
fraudulently place theche names of illegal
voters on the registry list I1inn tile
latter case it is holdheld to be
in the officers

while a disregard of a mandatory
provision in a statute as to the conduct
of an election will ordinarily void an
election it is generally well settled
that neglect or disregard of a directory
provision of a statute designed to pre-
vent fraudulent voting followed by
actual fraud of that character suffi-
cient in extent to aarow doubt on the
true result otof the election is ground
furfor rejecting the entire vote of a pre-
cinctcl not providing etemti tere wereware no meansmeana of
purging thetae POUpoll

officers of election are like all other
persons presumedumed to know the law
and their deliberate neglect to do their

duty or their illegal wrongful and
fraudulent performance of the duty
imposed upon them to register antiand
permit all persona having such qualifi-
cations to vote calls for explanations
on their part inin this onseepee itit is con-
ceded by contesterscontconteesteessteels counsel that no
evidence of justification was offered
before the court below to explain or
justify the acts of the election officers
this omission cast suspicion upon their
integrity and with the testimony before r
the court was presumably sufficient
prima factofacie to make out a case of
erroneous and illegal conductkonduct on their
part as found by the court trial

the case of russell vs mcdowall
california reported in 23 paopac rep

tullyfully sustains this doctrine andand also
kiveegives construction to sec comp
laws which is similar to the
california statute

the object of the registry law Is to
preserve the purity of the ballot box
and to guard against abuses to the elec-
tive franchise and not to prevent any
qualified elector from voting or unneces-
sarily to hhinderI1 rider or I1impairapai r his privilege
this right should not be impaired lk0
the regulation it must be a regula-
tion not a destruction of the right
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so it has been held that the exclu-

sion otor legalleal voters through error in
judgment but not fraud will not de-
feat an election because it cannot be
known with certainty afterwards liowhow
the excluded electors would have voted
antiand it would be dangerousdinaeroua to recoreceiveelve
antiand rely awu the

anam Vt their intentioninton tion when
unfortunately such intention was inef-
fectually expressed after it is18 ascer-
tained precisely what effect their votes
would havehave upon the result
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if however the inspectors of elec-
tion shall exexcludecje legal voters not be
cause of honest error in judgment but
wilfullywilftilly or corruptly and to an extent
that affects the result or if legal voters
are intimidated audand prevented from
voting or for any other reasons the
electors have not had opportunity for
the expression of their sentiment
through the ballot box the election
should be set aaice altogether as hay-
ing failed in the purpose for which it
was called

cooleyscolleysCoo leys con lim
41 kansas

vc Bennet21 ohio el
phelps vs schroeder 26 ohio stat

bell vs snyder 4 con el Uscaws

mccarey aniam law of el seesec 11
state vsv Jefjeffersonferbon co corncom 17

florida
people vs bell 23 N E rep
people vs thatcherChatcher 6655 N W
payne on el pee
people vs pease 27 IN Y 63
6959 am docdec 28 am dec

2 am dec
A proper rule in such canes is that

any irregularity in conducting an elec-
tion which does not deprive a qualifiedfied
elector of his vote or admit a disquali-
fied person to votevole orr katatcabit uncertainty
on the result should be overlooked iu
trying title to an office


