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thirteen fraudulent votes and give of-
fect to the legal or ubnimpeached
votes ¢ast at this eleciion. We find
Do error io this. We also find that this
court as well as the court Lelnw hai
jurisdiction under sectious 38757 aud
3785, C. L., 1858.

23 Pac, Rep., 183.

‘The winth fiudiug of fact, as to the
vote at Bouth Cottonwood Preciuct,
and the cenclusion thereon, present a
more difficult question for determina-
tion. The statufe provided for 8 hear-
ing before a deputy registration offiger
of pbjectivus to the right to vote of any
persons registered.

Sectiou 246, page 321, 1st compiled
laws of 1888, provides among other
things * o *  ©]f, upsu such
heariug, the justice (by coustructiou
deputy registrar) shall find that the
persons objected to are wot qualified
voters, he shall wichlo three days prior
to the election trapsmit a ceitified Jiat
of the wames of all such unqualified
persous to the judges of election, and
such judges shall strike such wvames
from the registry list before the opeu-
iug ot the polla.”?

Section 3751, compiled laws of Utal,
1888, reads as follows:

“No irregularisy or improper cou-
duct in the proceediugs of the judges
or auy of them issuch malcouduct as
avoids an elecidion, unlega the irregu-
larity or Improper couduct issuch as te
procure the persun whose right to the
office is ccntested to be declared
¢lected when he had vot received the
highest number ot legal votes.??

Hea Russell va. MeDoweil (Cal ) 28,
Pac. Rep., p- 183.

These statutss should be coustrued
with reference to the laws of the
United States, applicable to this sub-
jeet.

The trial court took testimony uod
mude its findiugs as above given. It
appears from the indings of ract {from
which the contestaut only uppeals)that
the nanes of fifteeu qualified vuters of
Bouth Cottouwood Precinet had, prior
to the day of electiou,been properly up-
on the repgistratiou list of suell precinet
—that on the morning of the election
these pames had been stricken from
such list by the judges of election, in

accordanee with the directiou of the 1

deputy registration ofticer of that pre-
cinet, after a notice and heariug had
been given each of them. Chst euch
determjuation ot the deputy registrar
was erroneous ami illegpal—the said
fiftevn persons being qualified voters,
That each of saiu. fifteen persons pre-
septed themselves at the polling place
on the day of election and claimed the
right to vote, amt teurlered the judges
a ballot containing the name of the
coutestant for the aforesaid office.
together with an  affidavit, as
required by the act of Cougress of
March 8rd, 1887, and that they were
refused,for tiie resson that their names
bai been so stricken from the registra-
tion list.

The question presented here is,
whether the. judges of election should
have receiveld, or,in any ¢vent, count.
ed these 15 votes, .80 tendered for the
contestant, uotwithstanding  their
narces had beeu illegally and erron-
eously stricken from the list of voters,
no challenge being interposed as pro-
vided in sec. 251, vol. 1, c. 8, 1888. [t
is +pparent that if these votes had been
received or counted for the contestant,

the result of the electiou would have
been iiiffrrout, and the contestant, un-
der the findings, would theu have re-
celved eight majority over the vote of
Mr. Allen, the contestee. The author-
ities bearing upon Lthis question are
sumewhat vuacertain and cooflicting,
depending largely vpoen the statutes of
different Btates.

Bearing upon this guestion, we find
in Payue ou election, sec. 499, the fol-
lowing general proposition:

““Honest voters may lose their votes
through the crimiual misconduct of
disbonest officers of election. While it
is well setiled that the mere peglect to
comuply with directory requiremeunts of
the law, or the performance of duty in
A mistaken manver, without bad faith
or injurious reanlts, will uot justify the
rejection of an entire poll, it is equally
wull settled that when the proceedings
are 80 tarnished by fraudulent, vegli-
goul or improper conduct ou the part
of the ¢fficers, that the result of the
election is ren .ered uureliable, theen-
tire returus will be rajected aod the
parties left to make such proof ns they
may of the votes legaliy cast for them.??
But when frand ou the part of the
otticers of election is established, the
poll will not be rejected unless it shall
prove to be impossible to purge it of the
iraod.,.

[n other words, the iilegal frauduieut
rejection of a sufficient number of qual-
ified electors lo a preciuct which, if
they had voted, wouw/d have echanged
the resull of the eleciion, was belu to
void the sicetion fu that jrecinet.

PPenuer ve. Beunety, 21 Ohic State,
431.

17th Fiorida, R. 797.

People va. Cuats, 31 Ark., 111,

Phelps va. Buroeder, 26 Ohio, 558.

State vs. Biker, 38 Wis,, 7i.

6 Am. Kpne. of Law, 292, 423, 43);
34, 334,

MeCrery ou Eleg., sec. 428, 539, 474,
L119th. N.Y., 175.

Floyd ¢sa.-Bullivau, 24 Pac. Bep., 218,
227.

Russell vs. McDonell, 23 Pac. Rep.,
183.

People va. Bell, 8 N. Y. 8., 254.

Btate ve, O’Day, 28th N. W, Rep.,
642, 71 N. C., 475.

Peupie va. Kenuvedy, 21 Am. Rep.,
i

Beiler va. Chapmau, 54 Mo., 502.
I am uvneble to see the udifference

in the degree of fraud or mis-
condugt  presentesd by a  case
where the election officers  iI-

legally and wrongfully strike the name
of a qualified voter jrom the registry
list, or in which they illegally aud
frauduleutly place che pames of illegal
voters ou the registry list. Tn the

latter case it is held to be malcouduect |58

in the officers.

While a disregard of a mandatory
provisiou in a statuie as to the conduct
of uu election will ordinarily void an
election, it is wenerally well settled
that veglect or disregard of a directory
provisiou of a statute designed to pre-
vent fraudulent votiug f(oliowed hy
actual fraud of that character, sufil-
cient ip exteut tuthrow doubt on the
true result ot the election, is grouud
for rejecting the entire vote of a pre-
cinet. providing l'ere were no means of
purging the poil.

Officers of election are fike all other
persous, presumed to kuoow the law,
and their deliberate negl'ccl. to de their
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duty, or their illegal, wroogful and
fraudulent performance of the duty
impused upon them, to register aml
permit all persons baving such qualifi-
cations to vote, calls for explanations
on their part. In this crse it i8 con-
ceded by enntestee’s counsel that no
evidence of justification was offered
before the court below to explain or
justily the acts of the election officers.
This omission cast suspicion upon thiir
integrity, and with the tvstimony before
the court was presumably sufficient
prima facie to make out a case of
erronecus aud illegal conduct on their
part, as fouud by the court trial.

The case of Russell va. McDowall
{California}, repurted in 23 Pac. rep. 183,
1ully sustalps this doctrine aud alse
gives copstriiction to Bee. 3751, Comnp.
Liaws, 1888, which is similar to the
Califorunia statute.

Phe ohject of the regisiry law is to
preserve the purity of the balluot box
and to guard-against ablises to the elec-
tive tranchige, and not to preveut any
qualified elector from voting or nuueces-
sarily to hiuder or inapair his privilege.
This right shouid not be impaired by
the regulation. It must be a regula-
tlen, uot a destruction, of the right.

Alty.-Genl. vs. Bchool, 78 Mich',545

People vs. Allen, 58 I'nu., St. 338.

Delis vs. Kennedy, 49 Wia., 555.

Warden ve. Ry. Board, 72 Mich.,398.

Penple va. Gordon Es'ate, 6 Cal., 285.

Wehster vs, Byroe, 34 Cal., 273.

Ho it hasbeen held that the exclu-
sion ot lezal voters through error in
judgmeunt (but oot fraud) will not de-
fent an election, becauge it cannot be
known with certainty afterwards how
the exeludeii vlectors would have voted,
amd it would be dangzerous to receive
amd rely upon the voters’subeguent
stutemeuts as to their 1nteution, wheu
uufortunately such jutention was inct-
fegtually exgregsed, after jt is ascer-
tained precieely what effect their votes
would have npon the resualt,

Cooley?s Cobn. Lim, p. 780—626,

Newcome vs. Kirley, 3 B Mon, 515.

“[f. however, the Inspectors of eled-
tirn shall exclude legal voters, not be-
cauge of houest error in judgment, but
wilfully or corruptly, and to an extent
that affects the result, or if legal voters
are intimidated aud preveuted from
voting, or for auy other reasops, the
electors have not bad opportunity for
the expression of their sentiment
through the baliot box, the election
should be set aside altogether, as hav-
ing failed in the purpose for which it
was called.

Cooley’s Con. Lim. 621.

4] Kapsas, !11.

Penpor v+. Beunet,21 Ohig 8t.,4 El.
Phelps vs. Schroeder, 26 Ohio Bt.,
9

Bell va. Bnyder, 4 Con. El. Cases,
247.

McCarey A, Faw of 101, SBee, 11.

Btate vs. Jeflerson Co. Com., 17
Florida, 707.

Peopls vs. Bell, 23 N. E. Rep., 583.

People ve. Thatcher, 55 N. W., 534.

Payne ou Kb, sec. 513—598.

Poople ve. Pease, 27 N. Y., 68.

59 Am. Dec.. 470; 23 Am. Dec., 643;
2 Am. Dec., 437.

A proper ruie in such cases 18 that
apy irregularity in conducting au elec-
tion whitch does not deprive a qualified
elector of his vote, or admait a dirguali-
ficd person to vole, uf cast uncertainty
on the result, shoull be vverlooked in
trying title to an office,



