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AN astounding DECISION

salt lake city feb 12 AN1898
Y government by injunction has be-
me in the american I1

e ft trite phrase I1

rnacular the judicial arm of our
I1

rement system has become potent
a manner nonott contemplated when

B nutionnation was organized the power
injunction was vested in courts for

e protection of the citizen to pre-
at injustice and arrest the force of
vt when exercised against right
bofof late years tthathat power has been
ended far beyond the sphere which

common mind appears to be
ite this has caused the widealde
feeling which has found ex

lon ipin the words which commence
jrr communicationby injunction is not the
ily formorm in which the rightful au

of courts may be perverted
junctionseions are issued not infrequently
ben the conditions complained of do

warrant such methods of priced
id when the judicial mind is

by bias or is but partly in-
as to the facts great injustice

ittzes the consequence the
Ccare ptpc lence and fairness

ta be exercisedNercis ed by the judiciary
invoked to stretch forth its
tann in order to prevent an in-

an association or a corpora
i exercising those rights and

which are necessary to its
erty if not to its very exist

achdh extremee force should never
att motionfotion when milder means
t aloyeded inn the support of jus
the promopromotiontion of equity
sionlalon wwasas rendered bybj

meae court of utah a week ago
occasioned so much amaze

alarm among a host of agri
as to call for a protest from

ll11 public while it toIs con
it the decisions of courts
regarded with respect and

henien final they zimutut be
yet it must be admitteddan tted
are open to public criticism
hen they effect a manifest in

theyey may become objects of
ignation it must not be for

that every department of our
lluentent Is for the public service
holee system is a creation of the
byy the people and for the people

t caal as wwellell as the executive
legislative branches is amen-
thet POpower that created it

finityvinity that doth hedge a king
no halo around the judge more

smoutut the legislator or the execl
oerer when people are hurt they
y out no matter from whence
the louryinjury and when wrong is
abeded it may be lawfully exposed

denounced in referring
case in pointmint then no law is

f violated anandd no public offense
anyI1 ny one has a right to

j from a ruling of a court to
itsts errors to deplore its effects
6 voice public opinion as to its
ly the general feeling in legal
L as well as among the masses
people who are acquainted with

bete lais that the decision was an
pt blunder the sufferers call it

to outrage 11

I1

north point consolacConconsolidatedr co00 somegoe time ago suedaued for an
lotionion against the utah and salt
companypany the south jordan canalf

bany the north jordan irrigation
jimiy the city of salt lake and

B anty ta of salt lake to prevent
anee of a drain ditch which

ft been constructed to carry off the
hiittal afadrainageinage and seepage from theif landsdo in the ea tern and

tetha partsartis of the county through
abherer durst potter decker

thehe white lake and also
the uuse for similar

B canal running from the
of twelfth south street

in a northwesterly direction to the
white lake and thence on towards
the salt lake the complaining com-
pany claimed a right to the use of the
water from the surplus canal by vir-
tue of an alleged grant from the sur-
plus canal company to the north point
canal company the predecessor of the
plaintiff for irrigation purposes and
also that the lands watered by the sys-
tem used by plaintiff had been dam-
aged and rendered worthless because
of mineral substances carried through
the drainage ditch and the surplus
canal which havebave become a public
nuisance it was contended also by the
Pplaintifflain tiff company thatahat the surplus
canal was constructed for irrigation
purposes rather than for drainage also
that the drainage ditch on the west
had been enlarged since the time of the
alleged grant from the surplus canal
company to the north point irrigation
company the purpose in view in the
planting of this suit was to recover
damages said to have been caused by
the deposits of alkaline matter on the
lands watered by the irrigation system
of the plaintiff company

the defendant companies denied the
existence of any legal grant to the
plaintiff and showed that even if such
grant had been made it was and must
have been of necessity subject to the
prior right held by the defendant canal
companies the defendants further
proved that the special purpose in the
building of the surplus canal was for
relieving the jordan river of its sur-
plus water in in overflowover flow
seasons and for draining lands
in the western part of the
city and to drain the entire slope of
country as far to the north and west
as the sandridge and that it waswaa built
and water turned into it in june 1886
salt lake city and salt lake county
joined with the property owners near
the jordan river for the construction
of this surplus canal salt lake city
and salt lake county each contributing
about towards it the alleged
grant to the north point irrigation
company was not legally executed and
was not claimed to exist until after
the construction and use of
the surplus canal the drain
ditch from the west was also
constructed and used as early as june
1886 and both were made to lad the
natural drainage into the white lake
the natural flow was from hunter
lake into durst lake thence into sil-
ver lake thence into porter lake and
so into decker takelake the natural
drainage from decker lake was into
a depression now called the old rereser-
voir

ser
thence into a slough then on

northerly into the white lake and
still farther north into smiths lake
the drainage ditch and the sur-
plus canal were used continuously
for the purposes for which they
were constructed until the appli-
cation for an injunction was made andabid
granted temporarily the defendant
companies also showed that the lands
watered by the plaintiffs system were
entirely worthless that most of them
at one time had been overflowed by
waters from the salt lake that they
were thoroughly impregnated with al-
kaline matter that years ago attempts
to cultivate them haohad proved unsuc-
cessful and the lands hadbad to be aban-
doned that they could not be leachedbeached
because of the of drain-
age that when pure water was ap-
plied to them the effect was to gradu-
ally bring to the surface alkaline mmat-
ter

a t
in the form of efflorescence which

was deadly to all vegetation also that
plaintiff company was charged with a
large percentage of alkaline matter
that did not come from the drain
ditch of the defendant companies that
the water conducted to them bv ohp
such nuisance as existed was produced
by the acts of the plaintiff company
itself and that no damages of any

kind had resulted to the plaintiffs from
the acts or works of the defendants

after a temporary injunction had
been issued against the defendants the
case was fully tried in the district
court before judge norrell and by
him decided in the latter part of april
1897 his decision contains a complete
resume of the whole cause A large
number of witnesses had been
examined a map of the coun-
try affected with the several
lakes sloughs drainagedia inage ditches canalscanala
etc etc had been presentedpresentect argu-
ments pro and con had been heard and
the judge had held the matter for somsomii
time under advisement the court de-
cided that no legal grant had passed
from the surplus canal to the north
point irrigation companycom rany that even
if such a deed had passed the plaintiff
tooktonk its privilege subject to ellall the
rights of the defendant companies that
the defendant companies had used and
er joyed the right to discharge drainage
water into the surplus canal for the
period of seven years adverse to plain-
tiff and that this was a lawful use and
enjoyment of their own property with-
out negligence or malice there could
be no doubt from the testimony that
the mainma n featurefeature of the I1incorporationratio n
of the surplus canal company and the
construction of I1itsts canalcan al waswa8 the ddrain-
age of tthehe we ate I1n portion of salt lake
city and the land along the jordan
river that this chief purpose was
known to the plaintiff and that MYany
privilege granted to take water from
the surplus canal was firstarst midand
always to the conditions for which the
canal was constructed the court fur-
ther held that the water accumulated
in the respective lakes which have been

d waswaa not surplus water but
water that had come down into themthe
and the low basin about them ffroth
springs percolation and seepage from
the high lands above a condition in-
evitable from any irrigation sydyste
that water hadbad baenb sen running into those
lakes and basins for many years and
following the natural drain waykyto to the
white lake on to smith lake and
finally into the great salt lake it
was not water that had run to waste
butbaat that which had been formed after
the prudent and careful exercise of
the defendants lawful right itoi to so80 use
it andand such as was excepted by
statute from the penalty torfor form-
ing pools and marshesnarches that there

between drainwwasas a distinction
ogeage and surplus water the testimony
showed that there had never been any
oursurplusplus wawaterter from the defenddefendantamt com-
paniesP antes I1 canals but that they had
never been able to secure a sufficiency
of0 f water for irrigation purpurposes the
onlyon ay surplus water from those canals
passepassedd out sauth of the sandridge and
was conveyed back into the jordan
river the canal known as the surplus
canal and the drain ditch from decker
lake into white lake were construct-
ed for drainage to carry off seepage
and water from springs and precipita-
tion and not surplus water and the de-
fendantsfendantsts had a right to discharge it in-
to white lake through its I1 natural
drain way and to aid the nowflow viby
means of artificial channels the de

companies had openly contin-
ued the use of0f these avenues torfor a peri-
od of ten Yyearseara under a claim of right
adverse to plaintiff and it was too late
now torfor plaintiff to complain the pre-
ponderance of evidence the court said
went to show that the enlargementenlar gemert of
the drain ditch in 1891 COMcomplaineddialed of
by the plaintiff was simply a cleaning
out of the ditch by removing the krassgrass
and vegetation that had growngrownupup and
the earth that had dropped into it from
the crumbling banks and that the
ditch was not madema e widerw er or deeper

1i than the original ditch As to the
damage from the abundanceab of dele

I1 gerlous matter deposited on the


