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formforce in any territory unless adopted
by statute it never was adopted inutah

butB if it shouldmould be held that con
had the power to dibadisapproveV

thee charier of0f the GThurchchurch andan disate the corporation then the prop-
ertyvy now in possession of the receiverwow belong to the members of the

Poroaon and it should have beensow apartart the court belowapartWP by fforor
e useuie andbenefit
if it should be held by this court

that the act of july 1 1862 was
valid and constitutional in auall itsite
WO visions then whether said act
operatedPe rated to dissolve the corporation
or lotk it is a clear proposition fromthewe provisions of that act that the

has no right in law or
visitedastycity to forfeit or escheat to the
aed states by any subsequent
act of0 beldlegislationtion any of the prop
eatyy Zreal or personal belonging towe6 corporation at the time of the

pagee 0off said act of 1862 becauseall
th property legally acquired undertheme ordinance as well as all exist

8 vested rights in real estate
wereere reserved from the operation of
the aactat and if congress by the pro
salons of that act intended to rec
anize the continued existence ofwle corporation that property so

reservedfeserved real and personal belongedtow wethe corporation if on the otherhandd congress by the act of 1862
lutenderlu tended to repealpeal and disannul the
charterbarter of incorporationcorporationine and the
act should be held valid for thatpurposepose then all the property real

u personal held by the corpora
at the time of such dissolution14 1862 became the property of the

voluntary association known and
as the church of jesus

chimsft of latterater day saints andqa tilehe proppropertyerty thereafter acquired
ether real or personal was ac

by those who represented tbtheeaniunitaryuntary alsotthorlf which was stistill known as thee
church
faach of jesus christofchristof lalatter day
ch ra andnd therdorethere foTe could nnot es-
o
thefts
of

or be forfeited as the propertypro AY
ibe

this corporationco apo ration but should navecave
anset11 set apart for the benefit of the

bers of the association as
arved for in the petition of inter

tion by romney dinwoodey
abon and clark
n

1 l the well considered opinion ofthoale court of appeals of new york
batly rendered in the case of the
ale v obrien northeastern re-

ges
be-

gesiti and
solS hg of the property of a dis
solvedeu corporation the court says

fatt is uurgentlyr entiy contecontended thatborleke of ththe franchisesft of the corporattova rl sqsurvivedved its dissolution
if it could be supposed for
that this claim was res-

te
rea-

te my supported by authority or
ssi ae lnin logic or reason ltityd fivegive ftgreatreat cause for alarm
H it is a proposition so re
fantack ftnt to reason and justice as
aab48 viethe traditions of the angloan
tity ollaceoll aoe in respect to the cecur
8 anz rightsgats of property that there
by lue reason to suppose that it willlr receiveeive the sanction oi01 theedic

bai we
hi14 to there aream no reported cases

ach the judgment of the court

1

has ever taken either the franchises
or property of a corporation from its
stockholders and creditors through
the exercise of the reserved power
of amendment and repeal or trans-
ferred it to other persons or corpora-
tions without provision made for
compensation

weccle are of the 0opinionon that the
broadway surface com-
pany took an estate in perpetuity inanyroadwaybroadway through its grant rrfrom0 in
the city under the authority of the
constitution and the act of the
legislature itillsIs also well settled
authority in this state that such a
right constitutes property within
the usual and common significationdeificationsifof that word it1t is earn-
estlyestl contended for the state thatsucksuch aaA franchiseanchise is a mere license or
privilege enjoyable during the life
of the grantee only and revocable
at the will of the state we believe
the proposition to be not only re-
pugnant to justiceustice and reason but
contrary to the uniform course of
authority in this country

it cannot be necessary at this
day to enter upon a discussion in
denial of the right of the govern-
ment to take from either individu-
als or corporations any property
which they may rightfully have ac-
quired in the most arbitrary times
such an act was recognized asaa pure
tyranny and it has been forbidden
in england ever since magnomagna
charta and in this country always
it is immaterial in what way the
property was lawfully acquired
whether by labor in the ordinary
avocations of life by gift or des-
cent or by making a profitable use
of a franchise granted by the state
it is enough that it has become pri-
vate property and it is thus pro-
tectedteca by the lawbaw of the land

the decision and reasoning of the
court in this case would seem to be
conclusive as to the continuance of
thee rightsg ts 0of tthee 1individualsividuals com-
posingsida a corcorporationration to the property
seacquiredair durlduring its existence even
aafterr the death of the corporation
and as to the lack of power in the
legislature or the government to puputt
to other uses the propertyro arty so ac-
quired the principleprinciple revolvedinvolved in
the above case is identical with that
in the case now before this court and
the doctrine enunciated is that
which has been long established
and the opposite as the court de-
clares is contrary to both reason and
justice

the language of this courtincourt in the
case of greenwood vs freight co

U S 19 clearly recognizes the
right of the members of a dissolved
corporation to its property and al-
though it was used with reference to
a business corporation the same
principle applies to religious and
charitable organizations and it
would be repugnant to the whole
theory of our government and the
genius of republican institutions to
permit the united states to confis-
cate and escheat the property of such
dissolved corporations

sixthbetth

all the personal property waswaa le-
ally

le-
gallygally acquired by the church and
congress never attempted to limit

or restrict it as to the kind or amount

of petspersonalonal property it might acquire
and hold such property is not
subject toio escheat to the united states
on account of the failure or illegality
of the trusts to which it was dedicat-
ed at its acquisition and for which it
had beenbeed used by the
cause the act of congress of march 3
1887 recognizes the power and right
of the church to hold property by
directdirectingdirectionin that soao much ofnf its realzestate as iss used for the purposes of the
worship ofgodor parsonage connect-
ed therewith or burial ground shall
be transferred to and held by trustees
for the church and because if it
be conceded batthat the promulgation
of polygamy to a small extent as
appears from thethea fi andings of the court
below is one of the uses to which it
has been devoted still there axeare nu-
merous other uses which are both le-
gal and moral to which it was dedi-
cated and for which it should be used

there is nothing in the act of
march 3 1887 nor in any other act
of congress which provides that
property of this kind shall escheat
to the united states on account of
the failure or illegality of the trusts
to which it had been dedidedicatedcatel

there is nodo rule of equity juris-
prudence which authorizes a chan-
cellor to declare as forfeited or
escheated to the government prop-
erty which has been used for an il-
legal or immoral purpose courts of
equity will refuse to carry into effect
illegal or immoral contracts ofthis
there are numerous instances but
we know of no case in which a court
of equity in the absence of any
statutory provision on the subject
has been authorizedauthorizedauthorize4 to escheat or
forfeit to the government property
which has been illegally acquired
or which is held for illegal or im-
moralmciral purposes

the court finds as one of the facts
in this case that the corporation of
the church of jesus christ of lat
ter day saints was in its nature and
by its statute of incorporation a re-
ligious and charitable coqcorporationoration
jor the purpose of promulgating
sspreadingreading and upholding the princi-
plesp11es practices teachings and tenets
of said church and for the purpose
of ddispensing charity accordaccordingilof to
saisaidd principles practices teateachingsch lip
aandnd tenets

the court further finds as a fact
that the personal property set out
and described in the findings of the
court had been accumulated by the
corporation prior to the fapassageamI1e of
the act of february 19 188787 that
such accumulation extended over a
periodbriod of twenty years or more tbthatat
thisthis personal property had been used
for and devoted to the promulgation
spread and maintenance of the doc-
trines teachings tenets and prac-
tices of the church of jesus christ
of latter day saints and that the
doctrine of polygamy or plurality of
wives was one of said doctrines
tenets and practices but that only a
portion of the members of the con-
gregationgregation not exceeding twenty per
cent of tlethe mmarriageable members
male and female were engaged
in the actual practice of polygamy
that since the passage of the act of
congress of 1887 the voluntary re-
ligious sect known as the church of
jesus christ of latter day saints


