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the judges? list, 0o which s to be writ-
ten the name ol eadh person vetlog, by
the other judge nciing ae clerk. ‘Chis
Jist 2 to be made up as the voting pro-
g Tesses,

SBeection 13, 1d., provides how the bal-
lot ehall be prepared by the voter, to
whom it ghall be deliverad, by whom
and under what oclrcumstances de-
poslted; and Beotivon 14, [4., provides
tbhat wuere a jereon has cast nje balio!,
the judge havibyg the regisiry lisl
ehril write opposite the name of such
pereon the word ‘‘voled,” and tue
other judge acting ss clerk shalj
write upon s Hst to be made by him
the namv o! such voter, snd Lhe num-
ber of the vote. The lists hete referred
to are the entne na thosé mebntioued 1n
section 12.

Thusiar the aot deals almost entirely
with the registration of voters, their
qualitications and the manner of holu-
1ng and conducting tbe elections, anu
ol casling and recelviug the balluts,
T he requisites uecesnary to conetitute an
election iawful are clearly and die-
tinctly set forth. 1

When the ballote have been re-
oelved and the polls closed, it ie io-
cuambenl wpon the judges Lo uetermine
the resuit of the election,and the Legie-
IJature has clearly indicuted bow this
phall he done.

Hection 15, 1d., reads as follows:
¢ Apsoun B tne, polle shall be olueea
the judges of eiection shall immediate-
)y proceed to capvaes the votes ocast &
suon eleotivn, and continue without
adjournwent uutil completed,” uwnd
then provides that all candidutes muy
be present, either in person or hy rep-
resentative, to witnesa the o=nvass,
and that wben two ballots are founa in
pne envelope only one ehall be
counted.

The judges must proceed with the
capvass lmmedinlely afier Lthe polls
have been clused, and cootinue wilh-
ont intermlssion until compleied, ‘This
provisivn fe mandatory, and is
evigently lnlended to prevent any un-
Jawiui interference with tbe ballote,

Bection 16, [d., specifies that the
judges, actiug ss clerks, shall com-
menve the canvass hy comparivg their
respective lists to asceriain the number
of voptee casl; that is, Lhe registry list
and tl e Judges list, mentloned in eec-
tion 12. Then the huxes shail be
opened, the Lallotw counted and the
judges, ncting ae oclerke, shail escd
make n st of all persone voted for. It
further provtdes asfollowe: *““The pre-
piding judge shallthen proceed to open
the ballote and call oft theretrom the
names of the persons voted for,and the
offices they are intended to fill; and the
judges, noiing ae clerks, shull inke sD
pccount of the same upon their liste;
and all the ballots shall immediately be
returped to the bailov box; sud toe
pallot box ehall be locked and securely
sealed.”’

This section gives specifio directions
how to proceed with the cunvavs, and
what to slo with the ballots after the
pame bave been cauvassed, Iis inten-
ttome are Miaodatory, snd the judges
cannot intentionally or wiliully dis-
obey them withoot uoing violence o
their oaths. ‘The list of ull the persons
voted for which each judge, aoting as
cierk, 18 by the terms of the siatule Te-
guired to make, ie what is kaown as
the tally Iist and is distinct from those
mentloned insection 12, It is lncmmu-

eot upon the judges to lock and ee-
curely eenl the ballot boxea after the
ballots have been returned to them.

Sectlen 17 reads sz foliows: S*After
the canvass shail have been com pleted,
Lhe judges of eleotion shall add up andg
Jetermine the number of votes cast for
each person, for the several ofHpes,
which result ehall Le placed on the list
made hy the judges acting ae cletke
of the election, sud the judges shali
Lhereupoop certi!’y to the same, and for-
ward all the liste mecurely sealed, Lo-
gether with the baliot hox, to the clerk
of the county court, hy a qualitied
voter of the counuly, whoushali before
taking the same Lake and subscribe an
oath Lo the effect that he will deliver
the snmie to the said clerk without an-
neceranry delay, and toat be will use
his utmost abllity to prevent any
loterference whatever therewith, hy
any peraon whatsoever.’’

It will be noticed that this section
imposes upon the judges the duly to
Jetermioe the unumber of votes caxt

tor each candldate for office,
place the rtesult upon the ‘lista
of the judges acting as e¢lerks,

certily the satue, and {orward all the
lete, Recurely sealvd, together with
the pallot box, t7 the clertk of the
| cuounty court, nnd they must be so {for-
warded hy a voter uuder oath, for the
isw makesthis a prezequielie. It was
evideutly the lotention of the Liegisla-
ture that the delivery by the judges to
such *‘qualified voter’’ ehould be u
personal delivery,made without delay,
sod llkewlee the uelivery by bhim to
sald clerk, and this to avoid uwniawiul
foterierence, Auny other manneror
any olher means of rorwardiog Is
nawarranted under the law. When
ull the lisis and the hallot box bhave
Lthus beén torwarded to sgaid clerk, hy
the judges, thelr autbority as wsuch
eleclion judges ie at an end. Nor have
they any furtver reeponsibiliry.

The lists thus furwarded are men-
tloned ae returns in the pext section of
the agt, abd there has been muct: con-
lentlon on the question as to what iisis
Or uucuments ponstitote the e&lentlon
returne. Couneel for the relator ap-
pesr lo maintain that the teliy sbest
or lists made by the two judges, acting
u@ olerke, while canvassing the vote,
aloue conetilute the returns, while
ocvuneel tor defendants insist tbat the
reglatration liste and judges’ iist men-
tloued in section 12, twgether with toe
tally lists, constltute the returns. I am
of the oplulon that counsel for the de-
fenJianls are correct in their view on
this question. The leglslature evi-
dently intended by the use of the word
Hall” in the clause, *“*and forward
all the liste sepurely sealed,” to in-
clude not only the tally list but also
the registry list, and the judges® iist,
In order that the capvassiog board
which would bave charge of the same
tbenceforth—-i1, in any proper case, i1
would become necerpary to again can-
vase the ballots—migbt be placed tn the
same posltion, o far ae the lisls were
coucerned, =& the judgees of election
were iD when they made the ocanvaes,

i bold therefore that the registry liat,
the judget’ list, and the tatly list con-
stitute| the returus to be forwarded as
 Jdirected in thls eecticn.

Bection 18, Id., reads as follows: *On
receipt of the ballot boxes aud returns
of elecilon, the eclerk of the county
court, in the prerence of mL least one

member of the county ocourt, who ie
notl opubllely known as a candidate
voted for at eich election, shall break
the penl of the returns, aud all candi-
dates may be present ae provided o
section 16 of this nct, and eaid clerk
snd member or membere of the county
coort shall carefully examine the re-
turue, and if no irregularity or dlscrep-

anoy  Appear therain, aflecting
the result of the election of
aby candidate, they shall accept

suld returne u8 correct, but if the
right of sny pereon veted (or, for any
ofuce, ie in any way aflected, then the
cletk and sald memburs of the county
court ehall open the hallote from pald
precinct and canvaes the same, po fAT
aa to determine the rights of the per-
son whoee oflice may'be aflected,
They may also catire Lo appest hefore
them apy persone whom Lhey deem
proper, and take Ltheir testimony In
relation to »ald electlop, in eald pre-
oluct,” This provieion of the law
makes it the duty of the clerk of the
coouty ocourt, en receipt of the ballot
hoxes and returns, to bieak the ssal
of the returns, and be muet do this in
the presence of at lenst one member of
asald gourt nnd of ail candidutes who
wish to be present, and then such clerk
and member or menmbers of sald ceurt
shall examine the returns aod accept
thein ae gorrect, uniess they ahow suoh
frreguisrity or discrepancy ae will
aflect the resuit of the election of any
candidate, 1f such irregularity or dis-
ortepancy appeat ib Lhe retarbsthen, to
deterwnine the rights of the candidate
whose vffice may be sffected;, they
#ahall open Lhe ballots for aaid precinoh
and canvase the same.” Kveu in such
cage the openiag oJ the ballota appeurs
to be limjited to the precinct where-
lo suph Irreguiarity or dlscreprocoy
exlole, as shown by the returns, When
the retvros show & case Which renuers
it necessary lor such canvasslng bosrd
to open tbe ballots It may summon
persuns hefore it to taketheir teatimony
tn relation to toe elegiivn, Toe pywer
to go behing the returns sod opeon the
bailot boxws, ln proper caases, for the
purpoee of recounting the bailote, s ex-
pressiy conferred upon the clerk of the
county court sud the members therwof.

Beotlon 19, Id., provides as follows:
]{ there shall be uny disagreement in
the relurne, in regnrd to the pumber of
votes cast (0T Buy territorial officer, or
aby officer whoee election is affvcted
by Lhe votes of more counties than one,
then euid membere of the county
court shall canvass tbe votes, and pro-
ceed as hereln directed, Afier the
com pietion of the canvaes eaid member
or members and the clerk of the county
court shall declare the result thereof,
and the clerk of the county court shall
Immediately mwake vat and transmlit a
certificate of electlon to each perscn
eieoted to =mny precinct or county
office.”?

it is ineleted by ocouneel for the rela.
tor that thie section doee oot authorize
the glerk of the county ¢court apd mem-
bures thereof to gu beal:d the returus
add oauvaes the hallots to de-
termioce the rigbts of 1yandi-
dates  for territorial officer or
of members for the Legisistore;
.that as to nuch officers and members

tbey can only oanvass the returus;

and that mo auch authority s vested in
any other board under vur eieciion
lawe, I am unable to adcpt this view,
The law eays, **If there sball be any
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