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boobody found
yesterday the party searching for

james baxter who was carried away
by a near park city on jan
1stast were successful in hading the
body from the condition in which it
was ththeyle concluded that he must have
been killed almost instantly

charged with incest
yesterday afternoon peterpeler tong a

resident1 idelt ot snydervillederville near parkMIcityty was arrested on a charge of hav
tog committed the horrible crime of0 in-
cestt it itif alleged thatbat toe victim is
hisBIB 22 year old boughterdough ter he was
taken to park city where lie is to have
a hearingbearing before a united states com-
missioner

in piutediute county
A correspondent writing from

KooBRooharemsharem pluteplate county says that
there toethe snow is so deep that the
roads are impassable the thermom-
eter ranged lorfor several days at from 80
to 40 below zero and during the same
periodarlod the price of haybay advanced fr m95 to 15 per ton with little to Ubu
bought at thatteat price some of the
people were trying to ge their stock
over to the henry mountains in the
hope of saving them but it is feared
that a great many cattle and horses
will be lost

THE legislature

january
theohp council met promptly a 2 p in

after roll call etc several letters were
read acknowledging courtesies of the
council

H F no 11 a bill torfor taeabe
I1

compila-
tion otof the laws of utah was read by
its title

tuttletattle and carlisle were
added to the committee onoa the part of
the council

marshallMar made remarks indicating
that liehe doubted the practicability of
accomplishing tilethe work in the time
specified and suggested several dim
curties in the wway I1

woolley statstated that as the worwork pro-
gressed

ro
abremore information ccouldal bee

obtained by tbt committeecommitteeoon thist Is sun
electlectact and the council could aactt accordaccor dtoanglyayaaon motion of woolley the rules wewerere

and the bill rea i a seesecondad
time by Lctfrictionsions after reading and
further discussion woolleywooley again pro-
posed

r
the suspensionlon of we rules and

that the bill be read a third time
woolley moved coat the nah pass

carried and the house notified
tae council concurred in the house

resolution providing for the printing of
copies of suchauch bills as may be

necessary
the council concurred in the house

concurrent resolution no 9 pro-
viding that tae joint commit-
tee on memorial shall petition con-
gress for a fourth jjudge torfjor the territ-ory sadand also for the defining of a
fourth Jjudicialdistrict

woolley reported that the joint com-
mittee had consideration of C
F no 1 bad virtuallyvirtuatly killed it by the
substitution of H F no 11

smoot offered a from the
peopleeople of spanish fork city to thegovernorVogovernorvernor and legislative assembly
praying torfor a reduction of the limits of
the township referred to the corncom

on municipal corporations and
towns

young presented a memorial from 8
hudson which read as follows
memorial to the honorable council and

house of representatives of the ter-
ritory of utah greeting

your petitioner respectfully
solicits the return of the memorial
for laws guarding the sanctity of the
nominative franchise for the purpose

i vfdf eliminating the reference
to Arefiaarchangelnger michael and our lord
Jesus Christ being admonished that
heavenly messengersmes have no legal
status in public affairs and as in duty
bound your petitioner will ever pray

respectfully
S HUDSON canvasser

the mimemorialmorial was read and laid on
i the table

C F no 3 a bul providing torfor at-
tachmentstachments was then read the third
time by sections after reading the
firstdrat section woolley moved that it be
amended by prefixing an enacting
clause carried

machofmuch of the time of the afternoon
session otof the council was consumed
in the third reading by sections of the
rather lengthy bill entitled C F no 3
providingfor attachments

C F no 3 passed without a dis-
senting vote

H F no 2 a bill for an act fixing the
time when new laws shall go into ef-
fect was read three times under sus-
pension of the rules and passed it
provides that the new laws shall goantointo effect at 12 midnight on
the day of may next unless somegome
other time is therein specified

onOB motion of carlisle the council
adjouaadjournedned

I1

HOUSE
january 18 1888

opening exercises some debate
occurred as to whether or not the
iniminutes should show what became of
the conference committee on compila-
tion the matter was laid ovar for a
day that the house might conform to
the councils action in itit

A communication from the auditor
regarding county clerclerksklis accounts was

presented and referred to the claims
and public accounts committee

A memorial in relation to the nomi-
nating franchise from sidney hudson
was though mclaughlin first
moved its reference to the committee
on insane asylum

richards introduced a bill changing
the first and second judicial districts
the preamble of the bill recites that

civil oases are pending lain these
courts which number is being rapidlyrapidy
augmented causing ruinous delay to
illlitigantsliigants referredhefereferred to I1judiciaryadi ciary com-
mittee

hoge chairman of committee on
penitentiary abd reform school moved
that mr lund be added to that com-
mittee stating that such was the re-
quest of the committee mr lundland
was so appointed

thurman remarked that under the
compilation bill which would likely
become law the committee making the
compilation would notnet be permitted to
recommend amendments notwith-
standing there were numerous errors
incongruities and absurdities in the
laws and moved that a committee of
three consisting of creer richards
and king be appointed to examine the
laws andand report all sueh defects in
them with a view to having the same
corrected by action of the legisla-
ture I1

before the motion was put it was
withdrawn

richards bill fixing the time at
which new laws shall go into effect
was read the second time by sections
the rules were suspended and the bill
was read the third time

ou motion of hoge it was amended
so as to include resolutions in the re-
pealing clause

at the request of thurman the bill
was read aaevinan and he moved that it
be amandelamended so as to include joint reso-
lutionsI1 u eions as going into effect at the same
time as the laws

Rlrichards thought the amendment
was unnecessary as resolutions would
generally be desired to go into effect
immediately

thurman stated that a joint resolu-
tion was a law and that it was often
desirable tast notice of it should be
givengi vea to citizens before its going into
effect

the question beinbeing put the chair an-
nounced a tie Metmclaughlinlaughlinblin cited rule
6 as requiring the speaker to vote on a
lie A debate ensuedensiled as to whether
the speaker was required to vote and
hebe at length voted aayeye causing earthur
mans amendmentnt to prevail

the hill was put upon its passage
es 22 noesnoea 1 the latter was hatchaytthehe chairclr stated that on the

the council appointed a joint
standing committee on memorialortalon motion of hoge the chair ap-
pointed the committee on the part of
1the house creer1 king and howellhewell

A message from the council was read
announcing the passage of the compi-
lation bill with amendments tuttle
and carlisle being appointed on the
compilation co and a clause
inserted providing foror the furnfurnishingishin 9
attheot the utah commission with copies
of the compilation another amend-
ment made copies of the laws
given to territorial and county officersofficer8
transmissible to their successors the
house concurred in all the amend
aants made by the council
following are the more important

amendments made by the council to
the compilation bill

7 the auditor kofl public ac-
counts shall before distributing tilethe
books herein provided to be furnished
to county and precinct officers cause
notice to be inserted in each
book that it is the property of
this territory and is furnished
for then se of tiethe office to which it is
delivered and must be transmitted by
the incumbent thereof at the ex-
pirationpiration of his term to his suc-
cessor in office

sno 8 it shall be the duty of each
county and precinct officer who re-
ceives any volume of the laws of this
territory as hereinbefore provided to
carefully preserve the same and at the
expiration of hisbis term of office to imme-
diately deliver it to his successor in
office and any such county or precinct
Officer who wilfully neglects or refuses
to so deliver such book or books to hisbis
successor upon demand being made

shall be deemed guilty of awull alumisdemeanor and may be finedned in anyy
sum not exceeding fifty dollars and
the costs of prosecutioncution

wood introduced the reportrepert of the
directors of the insane asylum which
on thurmandThur mans motion was referred tot0
that committee when the house ad-
journedjour ned

AN APPEAL DENIED

from the appointment of a receiver
in the church case

today the territorial supreme court
rendered a decision on the application
for an appeal1 to be a lowed to the
united states supreme court from the
action of the territorial court toin ap-
pointingpointioe a receiver forforthethe property of
the baurch of jesus christ of lauerlatter
day saints the opinion which was
given by judge henderson is as fol-
lowslows
UTAH TERRITORY SUPREME COURT

united states of america plaintiff
vs

the late corporation of the church of
jesus christ of latter day saints
et al defendants

the defendant corporation makes
application for an appeal to the su-
premereme court of the united states un-
derkr seesec of the revised statutes of
the united states from the order here

tolore made herein appointing a re-
ceiver the complaint prayed that a
receiver be appointed by the court to
take charge of toethe property during the

of the suit andand a motion was
made for the appointment of a receiver
as prayed in the complaint the

motion was heardbeard upon an agreed
statement of facts it bebeing a part of
the stipulation tbthatat the inflectsfacts thereinn
stipulated should beba used upon the
hearingbearing of the motion and forfer no other
purpose whatever at the time the
motion was heardbeard the defendants hadbad
filed a general demurrer to the com-
plaint torfor want of equity the motion
was heard and granted by tillsthis court
november ath last the of the
court being read by the chief justice
and reported in pacific reporter

this opinion0 recitesreciteg fully the
complaint and the law underunder which it
is filed pursuant to that opinion an
order was entered appointing a re-
ceiver as prayed ina the complaint
since that mirehire the demurrer has teeabets
submitted and an order entered over
ruling ilandit and the defendants have an-
swered controvert ing the avermentsaver ments
of the complaint and averring the un-
constitutionalityconstitution alicy of the law under
which iit is brought A commissioner
hasbas been appointed to take testimony
this is the situation of the wecase when
this application is made

the statute before referredtetrelerred to under
which this application toIs made pro-
vides that an appeal shall be allowed
to the supreme court from all final
decrees itillsto contended by counsel
for the defendant corporation tuatthat the
order appointing a receiver is a final
decree within the meaning of this stat-
ute while counsel lorfor the government
contend that the order is not final but
is interlocutory and therefore not
peaRa lable and this esthe only question
before us

the right to appeal is purely statu-
tory and therefore depends entirelyupon the construction of toe particular
statute upon which an appeal tois
claimed

we bave been referred by counsel torfor
defendant to a argerge number of cases

the variousvar ions states construingconstruingcon
various statstatutesutes thereof from which
the general role naymay be deduced that
under statutes allowing an appeal from
final orders and decrees in determin-
ing whether an order or decreedeerie is final
and the court will look at
the substance and effect rather thithanluototo
the form or the time when it is made
and in applying this general rule to
orders appointing rece hers if it is
found that the order finally adjudi-
cates and disposes of the subject mat-
ter of the litigation so far as it can be
done in the action or any part of it
then it is but itif the com-
plaint brings into court a subject mat-
ter auxiliary to which the court is or
may be charged with the care distri-
bution disposition or application of a
fund or property and the court makes
a preliminary order appointing a re-
ceiver toie hold the property for it
awaiting final determination 0 the
principal question it is notdot final and
the rule has been applied with maryf ng
results according to the facts under
considerconsiderationaion thus in MImichigane higan
where the rule as above statedstated nashas
been repeatedly declared

kingsbury vs kingsbury 20 mich

duncan vs campau 15 mich
wing vs warner 2 doug mich

in applying this rule in lewis vscampau 14 mich it was heldfield by a
divided court atiat the order appointing
a receiver was final and un-
der the peculiar facts of viat case itappeared that the complainant hadbad
made application to the probate courtto have an administrator removed for
misconduct in the management of histrust that the administrator was de-
layingn thee hearing and pending thesearocproceedingsaged

ia gs the complainantcomplainaut filed hisbis
billill prayingpray g as principal relief that a
receiver might be appointed to takecharge of the trust estateestale duringdurin thabee

of the proceedings upongpo n
tilingfiling the bill the court appointed a
receiver the majority of the court
held thatmat it was final within the rule
because it granted all mat the com-
plaisant

com-
plainantnant asked as principal relief andwas a final disposition so far as liae
coart could make it under the bill
and in barry Ysvs briggs 2222 mich
the court bold the order appointing a
receiver because it took from
a sole surviving partner the entire as-
sets of the partnershipco and author-
ized the recreceivereivor to proceed to sell aall11

the property and convert it into cash
and directing and commanding the de-
fendant to transfer the legal title to
the receiver thereby divesting the
surviving partner of it forever enese
cases were much relied upon by coun-
sel for defendant upon this argu-
ment

in the supreme court of the united
states the statute under consideration
has been repeatedly construed ana
substantially the sameiame general rulerufe has
been declared

miningminine railroad co vs express
co UUS8 24

forgay vs conrad 6 howard
trustees vs greenough U S

dainese vs kendall U as 53
in the case last cited chief justice

waite in decidecidingdink the case gives a gen-
eral definition of a final decree as fol-
lows A decree to be float for the
purposes of an appeal must leave the
case in such a condition that itif there
be an ill19 this court the
court below will have nothing to do
buttobut to execute the decree it has al-
ready made in forgay vs colrudJonrad
supra the court says and a
decree decides the rights to tilethe prop-
erty in contest and directs it to10 be

delivered by the defendant to the com-
plainantnant and com-
plainantnant is entitled to have such de-
cree carried immediately into
execution the decree must be re-
garded as a floalfinal one to that
authorizes an appeal to this coult al-
though so much of the bill is betitretainedned
toiu the circuit court as is a cessare
for the purpose of adjusting by further
decree the accounts between the par-
ties pursuant to the decree passed
this rule of course does not apply to
cases where money is directed to be
paid into court or property to be de-
livered to a receiver or property held
in to oe delivered to a new
trustee appointed by tile court or to
cases of the like description orders
of that kind are frequently and neces-
sarily

8
made in the progress otof a case

but they are interlocutory otly in-
tended to preserve the subject matter
in dispute from waste and dilapidation
and to keep it within the control of the
court until the rights of the parties are
adjudicated by noalfical decree while
in trustees vs greenoughGreeno supra toetae
court held that an order directing
tain amounts to be paid out tuto the
trust fund is because to
the extent of such payments the prop-
erty was finally disposed of

in the easecake at bar the statute under
which the complaint asis brought de-
clares the dissodissolutionlatin of the defendantdelen dant
corporation and authorizes proceed-
ingsings in equity in this court to
winwindd up its affaffairsairs and dis-
tribute its property and make as-
signmentssign ments thereof the complaint
avers this dissolution and the right of
the government to intervene and wind
up its affairs and distribute its prop-
erty this dissolution and right to
administer the defendant dehler and
did deny by its demurrer pending at
the time this order was made and still
deniesdenied by its answer this then is
the principal contention and subject
matter in controversy taking chargecharecha re
of the property by the court pending
ththee settlement of this controversy lais
merely auxiliary to the principal baes
tion and that it may be held by the
court and delivered to whoever shall
be entitled to it when the
is determined the order does not
pretend or purport to dispose of any
part of the property or interfere withwita
the title to it or put altit beyond the con-
trol orer reach of the court or parties
but simply to hold it for them

ard3rd powpom eq jur seesec 1886

it is insisted that the act under
which the complaint is brought de
claresclarea the dissolution of the corpora-
tion and that the distribution 0off tilethe
property follows as a necessary conse-
quence so that the validity of the act
is the only real question involved and
that in passing upon the motion the
court decided this question and that
it is therefore final the counsel refer
to the opinion of the court in supportt
of this view one ground and indeed
the principal one urged against the
appointment ot a rureceivercelver was the un-
constitutionality of the law and in
passing upon the motion this court
necessarily considered it and gave ex-
pression to its opinion as a reason for
making the order but it was only
passed upon for the purposes of the
motion neither the opinion nor tthehemorder made uuponon it constitutes the
decree or final arderorder when the cause
is brought to hearingbearing upon being per-
fected for that purpose if11 the aspect
of the cause hishas not changed the opin-
ion before expressed if not changed
on future deliberation would pass into
a decree and be thehe subject of appeal
but court would not be con-
cluded ayby the opinion before ex-
pressed example the supreme
court of the united states
fore this case is finally heardbeard make a
decision in some other case pending
before it which in our minds was con-
clusive in favor ofdf defendant then
the decree would be entered herein
accordingly it happens
that on some preliminary motion the
court is called upon to express an
opinion more or less strong n relation
to the merits of the controversy but
the order made thereon is not for that
reason a final orderrivonwanging vs warner aad2nd doug mich

on the bearing of afie motion for a
receiver it11 was argued on both sides
by eminent and able counsel and the
arguments proceeded upon the theory
that the order asked for was interlock
torytary indeed it was one of the
roundsgrounds stronglyonelystr urged by counsel fordefendantlefendadefendantnt against the grantgrantinglug of the
order col broadhead in hisbis argu-
ment as published in stating the ques-
tion presented said whetwhetherher a
court of equity or a court of law un-
der the provisions of a statute author-
izing it to take possession of the prop-
erty of a defendant to take it out of
hid custody before there is any deter
mination odtheof the rights involved in the
litigation between the parties is in the
language of the books an
narydory remedy
that the defendants have been guilty
of some fraudulent acts which jus-
tify the interference of a court
of chchancery in reaching out the strong
arm otof the lawjaw and taking possession
of the property before there is any de-
termination of the rights in contcontrorovvr
ersy between the parties and the
chief justice in deciding the motion
said in deciding this motion we aretre
not called upon to finallyfinall determineille
the rights of the parties with respect
to the properpropertytv involved in the case
such rights will be decided as they ul-
timatelyti appear we cite these opin-
ions as showing that it was the judg-
ment of counsel and court at that time
that the order asked for was interlocu-
tory and not final

we should be glad if the case was in

condition to givefive it to the supreme
curtcourt to determineithe important ques
eions ievoliinvolvedmed but we feel constrained
to hold that the order is not

the motion Is denied
zane C J concurs
BeboremanBoreremailmao justice concurs
upon the rendering by the court of

hisbis decision mr rawlins asked that a
date be set for the trial of the suitcult of
tthehe united states against the church
corporation and also the suit against
the P E fund company as only ques-
tions of testimony
being necessary only where other de-
fendantsfend ants were interested

mr peters opposed the request and
wanted the hearingbearing of the case post-
poned indefinitely

the matter was furtherfurther argued by
the attorneys and the court set tues-
day next at 10 am for still further
argument

the coast scourge
we are informed by a gentleman

who has heceireceivedved private advicesadvises from
california that smallpox is rapidly
spreading there are one hundred and
fifty cases now in the sanban francisco
pas and chinatown contains a
great many patients of that disease
the authorities there are keeping the
matter quiet soeo the public will not
learn the true state of affairs the
disease as a foothold in sacra-
mento andangainingwill doubtless scatter to
the four winds it would be well it
the ogden municipalauthorities would
take some action to prevent the dread
scourge being imported to this city Is11
would spread like wildfire during the
present state of the weather and
should certainlycerto not be allowed in our
midstmadat ogden standard

probate court
business transacted in the salt lake

county court yesterday
inlathethe matter of the estate of mamary

A murphy et al minors order mademada
binting rhoda murphy guarguardiandiarl of

I1 F murphy minor upon filing a bond
in the sumsaw of 1000

estate of sidney K hooper and alice
hooper minors order made appoint-
ing time and place lorfor settlement of
guardians accountss

in the matter of the estate of joseph
Weller deceased order made appoint-
ing time and place torfor settlement of
executors account

in the matter otof the estate of isaac
M fink deceased claims of marymarv
judels allenalien fowler A E greenwaldGreenwalZi

and bennett kirkpatrick allowed and
aapprovedapro V ed
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excommunicated
at a session of the high council otof

the salt lake staketake of zion held on
Wedwednesday january 1888 henry
1I doremus was cut off from the
church of jesus christ of latter day
saints for contempt of said council
and apostasy

in witwitness whereof I1 have hereunto
set my hand and the seal of the highbieh
Council this day of january kA D
1888 JAMES D STIRLING

clerk of the high council

arrests at brigham city
yesterday samuel smith formerly a

counselor in the box elder stake pres-
idency and bishop henry were
arrested at brigham city on the charge
of unlawful cohabitation they were
to havebave an examination before the
united states commissioner there

arrest at springvilleSpring ville
on saturday afternoon last january

deputy marbaismar halsbals visited spring
ville and arrested W gallupgallop on a
charge olof unlawful cohabitation they
also subpoenaed some ofet edward
writingswhitingstings family on tuesday even-
ing last they made a call at G candlesConCond diesles
place but did not find that gentleman
at home

burglary last night
last night between 7 and 9

durgins auction and commission
housebouse onOB second south street was
burglarized and a lot of jewelry
stolen the thieves helpedbelied theasethemselvesvea
liberally to silverplated spoons collar
and cuff buttons rings scarf pluspins
watch chains braceletsbraceletsi locketsdocketslock ets etc
getting away with about worth of
goods

casualties
A boy named petersen of the fourth

ward logan returnednod from the cation
a lew dasdam ago with bhisIs fentfeet badly
frozen the right foot was the worst
it beingbeine so severely bitten that it is
probable one half of it will havebava to be
amputated two toes on the left foot
were badly frozen

on saturday last heber kent of
logan a boy about six years of age
was accidentally shot by a brother sev-
eral years his senior heber was stand-
ingID near his brother and watching him
unloadload a 38 caliber revolver by some
unaccountable means the weapon was
dischargeddischareed the bullet striking the lit-
tle fellow between two of hishig fingers
and passing down entered the thigh at
the groin barely missing the femoral
artery it passed through the thighboandand
came out four inches below on the op-
posite side the boy is under dr
ormsbylbys care and is doing as we 1

l as
could be expected


