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more authority to try tbe merits of the
case on appeal . than tbe Justice from
whose Judgment the appeal was taken
The trbrl tbon in the Justice's court
would oe a solemn mocgery oi justice.The punishment of tbe party could
only ba hoped for where he would be
unable to take an appeal for if aa ap
peaf be taken the proceedings would
De oismissed oy reason oi tne want ot
jurtsdictlon in the justice, The judgment .would . not shield h the party
charged from ; Bnbsequent arrest and
prosecution for the. earn offense. , ,JN

good purpose could be served. Itwould.be a froitlesa Work. A lustlce
ot the peace cannot be given unlimited
power, jvotning is presumea in isvorof his jurisdiction. It must be ishown
afllrraatf vely. .

ilt Is no satisfaction te a citizen.whea
Mirrested ant forced upon his trial be
tore n raufi upon a crinumu cnarge,,tobe told that aUhougb the proceedingsare wholiy&megal and vold.lie .will have
ta submit to it, because .when It Is all
through with he can take an appeal to
the district, court, and . there have the
Prooeedins. dismissed ilr an lajtrryweua oe tnen aonq mm, way not dis-
miss at once, and eaye him rrdm. beingharassed and criminally dealtwUh upon
ttnauthoiized prosecuilomi?. Itwoukl
seetn to be the udutr ox anraTDoellata
court to caeca sucn proceedings at the
earnest possioie moment.TIBilir --l.f .J.
that can be had, in the appellate court.
an Appeal might be deemed ai adequate
remeuy, uur, wnere tuere cannot oe a
trial de novo, a trial on the inerita in the
appellate court an appeal, would be
vam and fruiuess. It would settle
notbine concernlmz the anblect matter
oi rtne action. uoioingva. Jennings, 1
Utah, 135 ; DHlqn:s Munlc. Corp., eec.
744 n. (2.) ; : .

I

"I'he law does not limit a party to a
process that will be fruitless, whenvc uuucuiM way irovtavaiiaeie.t
'The remedv. in ths onHmnAAnrM

of law, must not only be specific, ade-
quate and legal, but it must be one
competent to afford relief1 upon the
very subject matter of the petition.Frelnont vfl. Crinnin. 10 Cal . 211. Kah
Cock' vs. Goodrich. 47 Cal..i508. North
lilOOmneld O. M. Co. va. Kevaer. AS

Cl, 315. , .

An apueal In tho case at bar wniild
not be either asDeedv or ah. adeanatA
vemjedy: When all the proceedinea
sboQld be gone through with. In the
ustices court and In th district court.

on appeal, the peUtlaner would be left
just where ho stands when he makes
misapplication for Abe writ of prohibi-tion; lt would not relieve hitn fromthe stain of the charge, and yet wouldafford him no relief by aUwlal inves-
tigation. Tho charge made against the
petitioner Is one that can be investi-
gated bv a rrand inrv. and il ha, ha
deemed guilt, be should be indictedanu punisnea. uut . whether guilty or
innocent, the law guarantees to him a,
legal ihvestifratlon-aa- d trial, and theaa
cannot be had in a court or before an.
officer acting wholly without authorityv ibv , r ,

A party charted with an lndithl
criminal offense Is. bv the Constitution.
guaranteed also, a trial. ly jttrjr.pretended Jury of six men is not a inrv
as known at common law nor as con--
Msuipiatou oy uie uousutauon andlaws of the united States, Such a JuryIs composed of 12 men it Riaiut'a
Com,, &2. Work vs., JState, Ohio
atatute, yjo. winchaner , vs. People,
13, New York; 378. State vs. Everett,14 Minnesota. 439. Vanirhari va Spuria
80 Missouri, 6W, ; Bowie vs. State, --fl
epeeu, w.
, The prevailing doctrine now la that,although there be no Jury ia tbe lafe--

wuni ye u oy appeat a party mayhave a trial by Jury, the constitutional
Kuarauiy 01 intu oy jury is not yiolat-e- d

.piilon'a Mnnlcipaf CorporaUona,M7. tSedJwlck'a Construction. te
491; (notes) and cases cited.

where, however, a iuattaa ata nlvil.
ly without his Jurisdiction, and therebe nd provision for a inrv . trial in hia
court, nor In the appellate . court.- - the
objection that there is no Jury trial intne justice's court, is not satisfied bythe appeal. In the present - ease, no
tary l authorized In the Justice's courtand nonaoao be had in the District
Court, as the case .would have to bedismissed In the appellate court, without trial.' No Jury would be authorizedIn the District Court, for the reasonthat no trial could be bad there; aponthe toerltsi The Justice, having no

to try tbe case,; the, District
Court could acquire . none , by. the ap-
peal, as we have already seen. t

Upon the whole case, therefore, we
conclude that the Justice was actinr,aad proceeding to lurtber act,, whollyWithout hia Jurisdiction, and that . the
petitioner bai no plain, speedy and
adequate . remedy in then ordinarycourse of law and is, therefore, en- -
titled to hia writ nf ntnhlhitlnn .

A . llt Int. ... L? I J .as tue jjuiuis, wu uo vousiuerea are
decisive of the case, it is unnecessaryforns to examihe; the other questionsraised by tbe petition. , . - .' -

The peremptory writ of prohibitionIs by the court allowed, with coats. . .

?Powkks, A. J., concurs. ,i

Zane, C. dissents.

SuPiusM CotJRTitpBY 6f Utah.
Thb Vrnwi,1 '

' ' ' y. 'V't'"!'"
on tbe petition of Win. if. Yoarian,

f

''." '' ' VS.. ,

Adam Speiks; Justice of the Peace.

w' 1 Poits, J., concurripg. ;

' Occupations :f of .criminal conductare tried at the common law by Jury;and wherever this right Is guaranteedby tbe Constitution without auaiiuca-tio- n
or restriction. H must Under-

stood bs retained: In all thcse,.casea"which were triable Wjurjf atuiecoio.-mo- n

law, and withklitbo common law,
incidents tod Jury triaL so far, at least,as they can be regarded asr tending , tothe protection of thekccutU. A petitJury ia a body of7 twelve men Whoaresworn to try the fatJla of a case as theyare presented in the7 evidence placeduciurw inera. " any icss than, this Mi in-- i
VA. .rtT:iYT JVUU1U AlU. OB tk COWUlOU
Uw Jury, and- ot such a Uuryas the
SrtiesJ1
J in to3ease at Bar A thlnkthit'tliUc;
bused, was entitled to a common law
Juryvt Tliaiis, a Jury .bfl twelve men,and I , agred Vrith ; Judge Blatchf ord.
(Dana's Case, ' Benedicts,' Kep.l that,to require a' detendant to be ton.Icted
by a Judffor by six men tnforder to;have a trial la another court upon ap,tieal; la tod much a mockery to ba re,
garded asr In any JUst 'senae' a '

compli-ance witi. the Constitutional guaranty 4

IJdo not think that the objection to tlie
proceedings of the Justice's Court isremoved by the fact that a man can ap,
peal his case, and secure a . Jury trialin the court above.' It docs not seemto tne ta be good reason or good law.to compel a inau accused of crluje tosubmit to the proceedings of an unauvthorized tribunal," saying, to him In the
meanwhile, although, you , are . beingtried uaUwf uilyi If you do not like theresult you can have a trial before ,

higher joourt, I agree with - countsel for i the " petitioner, : that - vli
is ,not aa ; answer- - 'to say that a
Justice , bat JiirTsdlction without, themeans to enforce It; by reason ot oot
being supplied with a Jury.,' A; courtcannot be said to bave a Jurisdictionwhich it cannot constitutionally exer- -.
else." .Jurisdiction is . the power to
hear, try and determine. ' A Justice hasno inherent power to summon a Jury.'He cannot summon one .nnlessi thestatute authorizes the act. .The statute
directing a Justice to summon a Jury otsix is a denial of bis power to Impanelany other number.", It Is In fact theexclusion Of any Jury, because six" menare not a Jury in a case where a cota-m- on

law Jury is required.
. The writ of prohibition In the presentcase, is asked to prevent an Illegal trialof the case, to prevent .the injury re-
sulting therefrom.' An appeal, afterthe Injury sought to be prevented iacommitted Is no remedy. . Por thesereasons and others stated in the opin-ion of the court I concur.., t.:,5i y, t t

James H. Gravestone, Washington
post office, endorses lied Star CoughCure."-;- .'. . : . , . :

.l S.A,,?u' .tcn,LD.,e and pleasant te
t??V ,tbt,exoeleDt preparation, Dr.
Henley's Celery, Beef andiron. .

Act. Section 445, (Compiled Laws. 523)
Poland Act In BUDDlement to United
States Eerlsed Btatutea Volume 1, cb.
4tai,T)aKe I The! conclusion ito be'
drawn Iroia thes decisions, that
whetner this court has. under the Or
ganic Act and subsequent acts of Con
greaa, original larUdlctlon,r. sot, to
issue me writ 01 inur ciass, is not 111- a-

tenai, as tne Jeguiiature 01 tne. aerri
tory was authority to give sncb. Juris
aicuon ana naa done so. 11 the iegisIhture has such authority and has ex
ercised it, and has in clear and plainterms conferred tipon thi- - court such
original Jurisdiction, then this court
has such authority la any phase of .thecae m wnicn it may ie viewed.IThtt. HvMniA .Ik. Idsntlnii . A- -.

5des : "That the Legislative power of
iu x erritorr snau extend to an riirnt- -

iai sabjecta of - legislation consistent
with tbe Constitution of the United
iStatear, and the provisions of. ihli

The question of larisdictlon, so longa the action therein is consistent with
the Constitution of 1 the United States
aad the laws of Congress, Is' held to be
a rignuol subject 01 leiflsuatln.l"crriflva.Hiifbv.i20iVall.a7S.

jfliM iaaaa tena Kaa1 al 1va ,'.1awaas fttvounsvu iasi iivb ieti vauicu ''l.iy
aay provision 01 tne uonstitutionorof
tbeOrganlcActiWr- - any 'other act of
congress with which such legislationwould be inconsistent, nor do walruow
of. any such provision, or believe that
acy exists. There being then noi known
lneonsisttmcv the conclusion is in
evitable that the Legislature has the
power to cotoler the ' Jurisdiction on
mis court to isue tne writ as an orig-inal independent writ aside from anv
appellate larisdictlon possessed by the

Tne code of civil Drocednfe declares
that the writ may be issued "by anycoart except probate, and,, lu slices'
eortsu'V-La- ws of 1KS4, pi 32(1 ectlo,933U And It further provides TUftm, p.
158) as to tbe Supreme Court as fol-
lows: "Section 19. The lurisdiction
of this court Is of two Kinds : ilrst,
original;, second, Appellate, Section
2(.-I- ta original JarlsdicUon extends to
me issuance 01 writs 01 .mandate, cer- -.

tlorari, prohibition, habeas corpus, and'
all iwrits necessary to the complete
exerci8e( pf its appellate . Jurisdloj-

-

When therdeclstonjl 61 thiaTcaairt mLi
ready referred too were made, these
twd sections had not been enacted.
The authority to this court tq Issue the.
writ 01 promoinon as an original writ
could not well hare been couched in
broader terms. The jurisdiction is .as
complete aa the .Legislature could
make it.

The court la therefore of the oninlon
that it la, beyoadj donbt, within thu
power of this court to Issue the writ.
either as an original writ, independentof tne appellate powers of the court,or as a writ in aid of such, appellate

ine authority 01 tne court to issue
the writ being established we are next
to consider whether a proper case hasoeen made for . tbe .' Issuance of the
writ. ).. .. ,

fi At common law the writ was lashed
"upn Va, suggestion-tha- t either the
cause originally or some, collateral
matter arising therein, does not belong
to that jurisdiction, nut to the cogniz- -
ancet otsome --pther court;!' andrVcoma n&isseea wuere luiere was a 104
tal wanto jnrisdictlod 1 tke iaferiofeourt to bearjtryjand Jdatertolnej M

ofwhen- - there was an excess of
urlsilictlon in proceeding In thecase.

8 Hi. Cora, nif 8 Bae. AWr. 20ft." -

Tho omce OLtne wntis to .preventan n$lawfat ansBniptroa oi-- )nrlsdic- -

tlon.'and the writ lies when tbe in-
ferior court acts In erces' of, or is
takidK cognizance of niatters not arla--
iofC, wiUuA its frisdlctlomM.aTx assrte
uorqon, iu..4Jcia.i e.u

Territorial statute says that the
writ ''arrests the --proceedings -- of- aay,
tribunal' etc, M When such proceed-
ings are without or, in excess of .the.
Jurisdiction of - sneb trtbnnal," .etc,
and that it may be issued "in ail Cases
Where there la not a plain, speedy and
adequate remedy in nhe' urdlnary

4ti well settled that the writ can
neves issue for error or Irregularity in
the exercise of ' Jurisdiction. There
mustbe or' an excess of
Jurisdiction, n ' i
; In the case under .consideration were
the proceedings of the Justice, "with-
out of In excess of the Jarisdictioh" of
suchuatice?i i ; :

Tm i prorliion , of the Territorial
statute, under- - which . the complaint
a&lnst'tbe petltloner,before the Justice,
was iaade reads as follows :''er per-
son who keeps a bouse of ill-fa- in this
Territory, resorted- - 'to for tbe purpose
of prostitution- - or lewdness, or who
willfully resides1 in such bouse, or re- -. i...A4n m I a . a e a lis .niU.
a misdemeanor Lawg,i.403f
Section imw.

Thef penalty lor such offense MPrer,
scribed in Section' 1847 of ttttf ' Com- -
pliad Lawa A aaneaded so fcs t4 feadj f

iri-in- t In r tckHrnt A liffAratJt
puntsbuient is prescribed by this code,
every pffense'declared tor a ininde-saeaadr- -is

punishable by imprisonment
la a IcouBty )ai! not - exceeding-

- six
montlis ; or by a fine in any snra less
than $t;pf ,by both.V-nL- ai M. lJi

An tier! iii oo74lffereHt'.pMnlanrqeiit
any wUera In tua statqui prescribed for
tbe offense charged in the complaint
against the petitioner i of resorting to a
house iollUfamekfo lewdness, :stM

punishment specided in the last section
of the statute above quoted, applies to
it. The Territorial Statute larthcr pro
vides, In bracket section--. t'AfOthios ne

arplieu uaws, aa sukhucu' iu vus
Laws ai is b. Diee ii.aa iuuuwi.

il. Magistrates have jurlsdjctlo u I
tcrhei ir, try al.v-ueeu,- 0 aipuoiiwoffenses ariaing-T- O their "Tespcctive
toupt48. wherein tfte panUljinent pr?-Mrib-

etl

by 1W qoea j hqt , exceed, six
months' imprisonment In a cunty Jail,
or allneS ra nay sum less than' f3u0,trboth.l Xae term magistrates' aa
4ied 14 tht st8tutea Inciudwa Justices
of tbe peaeffvs, iaws ot ia.o paw , t
aertJnni M' In retrard .to . Justice's
CoUTtsAthe. statute further provides..1 i as i a ..lll - A 9tnat Hney snau nave junsuictiun ui
"Breaches of the peace', committing a
wilful ipjury to pjopertrand --all m!s
aemeanoj-BDuuiBuapjoo-j utt.
than $300 orlmprlsonment in the cdun- -
ty Jail or city prisonaotxeedfng six
montha or by both such fine and im- -
prisonmentrLaws of 1SS4, page,;iC2,
section 43 iliW'ivM".

The Territorial Statute In-rec-
ard to

"criminal cases In Justices' courts pro--1
vides that a nod may pe paia ux pro-
portion jOtene oays Imprisonment tor
every dinar of. flueaud costo r.wsof
i if therefore, the Justice sentence a
party ta imprlionment for Six maniha J
inOUto 'pay a tine of KMio-l- w. and
costsaa is done Tmttbncri, ana the.
party bd unable, 4J-pa- y4 Ihe-sdn- e and
costs, his imprisonment would be ex-
tended la about eighteen months. This
certainly ia art extraord Inary po we F M
comer, in a mere aumiuary jjrucjtajiug
upon jal Justice of the peace, and it
ought net to be. upheld, unless expreaae
ly conferred by some-competen- t au-

thority.) This competent: authority! id
aTeriitory must be a law of Congress,
or else Territorial statute enacted
within the limits prescribed by act .of
Congress, ,The Poland act (section.. a)
confers upon lusticea of the peace.Un
civil PHtters.lurisdictlOn to the extent
of anViam less than $uoO. But It does'
not, nor t does any act , of .Congress-spea-

k

of th0 larisdictlon of Justices f
the peacer-iucntnin- at matters It
would seem therefore.. that .we would
not be authorized-- ' in assuming that
Consrress. in conferring . this extended
Jurisdictloa In civil matters, contemn
plated that lu ft ices of the peace could.
avithout ; A like express autnonty oi
consrress, te inresteq py: tne lern
torial Legiilaiare with criminal Jar is
diction to a much greater extent thin
Congress bad gtren them In eirll maU
ters. It does not seem reasonable that
Congress should confer the civil Jurist
diction and prescribe Its limits .and by
leaving the - criminal Jnrisdiction oa
provided for; authorize and license the
glvlng.by the localLeglslatnre.of a more
extended Jurisdiction In criminal mat- -'

ter. i t'J i
The only aot' ity given bylaw cf

Congress of the legislature to confer
any Jurisdiction whatever In crin-'Da- l

is to be f M in ,ti--- rime or
flittersttte office. Ju4.iii power
of the Territory is vested in a Supreme
Court, District Courts, Probate Courts
and Jos ticea of the Peace, General

-r-TOTB "FKDERAli' COURTS.""

The Crimea that Were "left to the
ReyiiUtloii of the hocal Autho-- '

rltlea" Cannot Now be
, "Regulated,'

Bae C. v oaieiaU will ml

The following Is the fall text of the
decision of the Territorial Supreme

oort Id the JTearlML-- prohibition pro- -
eamgs, wnereoy jnsucea ox the peace

ioroiuuen vi aev nnaer ine staiaiea
thorlzbiKihem to Bi&h (hogf guUtj

roa$ iewOneM. Tlie pinion was
ndered on Satarday afternooo. aa
ted m oor Isaue of that dateiT
THE SuPBBMjedoPRTOF THB Tkr

jitorv or Utah, Januart Txrm,
jocv. JV
11.IT4M fl, X8AKIAK. PtrtU)IMr.

i V8.
am spKiRs, Justice of the :Peace,
a Appllcatton of--; ' Writ, of ProM

n anuia an appacatldn for a writ-o-f

pibaiMtldn. ,;The .peUUonrWfta ar- -
fwuvn warrans issued oy uie ae-- J

cAnilalnt chargla&r 'him wtth havingfekorted to a jtouae of for

leWdea.t TJadtf Jaeinr taken before
the Mastic. Uaei Betitioferamieu' td
hske the matter submitted to the Qraod
JifyrWhicfii was theo lhT aeasion, but
dl uou 'of Ibe Case, and required 4hl
pe itioner to enter Into bond In the
pe Utity of $1,000 for his appearanceto answer the chartre In the Jim.tir Pnnrt rwt attiTu ithJ
WaixedJt Prior to the tia' set foruii trial, the petitioner, upon hl Affl- -
Uatit, made application loir a writ of
prdblbltioa to restrain and. proWbit

vnas,'lce Irom lartber proceeding In
tha case, on the tcround of . want of
junaatctton and excosa of turn.
diction in Abe i Joauce to hear, tryaocl determine the matter. An alter
native writ was issued retarnabie.utotbil court. The defendant sled fa la
aenurrer kana answer to the petl-U- oi

. The demurrer and taa eaac made
the petition and answer! vera ar.

eea together., br the. eounaei tor the
resectlre parties, anA we .ahall conaldlr ttMm u gather. 3 J J U . fit s

Tfce denjarrer was based upon the
grotnds thatthlacourt had no orirlnal
Jurisdiction of the subject oi ; the ac--
uoa ana mat the wflb or petition did
not fetate facts sufficient to constitute
a cause oi action. , . , .

Tls court can hate no power to Is-
sue the writ of prohibition; Unless itbe Conferred by1 the OrgantcQAct. or
aomfe other 'act kf' Cfbna:ress.or br
son ,TerrUoriel statute withlia the
pqwfeFthe XeglsUtuwt5ljajw.J I Si

Toe uranic Act of the Territory (9
otainwft aaxrge;p. m, e.v, jroTides that "the said Sunremo and
It3ti-l- c Courts: respectively shall pos-- 1
seasKnaucenr as wen aa commnn taw
Jariddiction.f' and the Supreme Courtos taeriucntett States f says) thar thla
language. Jtncludea; almost every xaa&n
ter, IrheUierjoi civil or criminal cofH
nlzaice, which ran be litigated , in a
courl of justice." Ferris Vs. mgley,20 Wkll, 74. i Utf ' '

W do not understand it to be denied
that this court would bare Jurisdictionto issue the writ In aid otlta appellantpowers: The denial seems to go only
toit4poer tOlatne the trrltaaaa

original writ. , This court4
possessing appellate pewers, has as a
part thereof a superintending control
mtr I the inferior tribunals of Justice
throdKhout the Territory." and has
iikewirse.'rlght to protect and enforce
Its appellate 'powers. The SupremeCourt of the United States.1 althonrh
Authdrlty to Issue writs of this class
otherwise man as part ox its appellate I
Jnrlsdlotioaris denied --toit --

fey thdl
tjonatitution wnicn oroion-'it- a exer-
cising any other than appellate powers
geneiklly, yet lit is held to ' be em-powe-

to use these writs in aid of Its
appelate powers. In Marbnry - vs.
Madlaou, a mandamus case, that coart

ized . that mandamus - could be
part of itsvarpeliate bowers.

declared that ia the essential
on of appellate Jurisdiction.
revises - and corrects tbe p ro-
es la a canae already Instituted.

does not create, the cause." 1

same court again.' upon certaiu
ipplld ttions ror writs of habna corpus,threuk h Chief Justice Marshall, in-th- e

a of the court, seemed to placehabeal carpus and mandamuM in tne
same lass, and referred to the case of
afarbl ry vs. Madison, and held that in
the mi tterthen before the Court, the
appelate-- powers -- alone of the Courtwere sought to be exercised that in
arantaag the writs of habeas corpus, itwu tue purpow 10 revise - tne aecisionor aa Inierior court, by which a citizeu
naa ow ;n --comniitieea toi jau ana tnet
such re vision wet simply the exercise
of apeellate : Jurisdiction. Ev- varte
Bollmi n,a Cranch 73-10- 1- S

in mle ''case at bar . it I Jlke wise
sougbl to revise aadi correct tbe
ctainr already Instituted

rand not one created by tola Court and
o pieiens;. lunuer jacuon gyaeri thQ

withodt authority of law, and -- which.
wtinont autnority, may commit a ctti- -

1 no wrn.oaaivjrjioa.ioti 14 oittann

iirevei ing unauthorized action by an
inferic court ana ta control tasacinn
of the weroort.--Aib.tWH- S. Pr.ri
d. fm- - xa., (f. L ..1.WfF: re .therefore inclined tbhinxibt itl is nnneeessarv to Invoke the
appalls e powers ofthla Cburt id order !

tobt U BUUIVICttl ftUbUUflLV iur IIUU.
inejtie writ in the case at bar.

this coirtta issue these writsvUesi
in aid 01 the Appellate jarlsdlctlon of
the court, la conferred .undor and ,bythe general laagoagat Aif, the OrgaoidAct granting chancery and common law
Juriadlcition, and authorizior appeals to
this co i rt pat tne more consideration
we giv s to-- 'tais 'generar 'language,"chanct ryand common law Jurisdic-- e
t'on,'tl more strongly are we Inclined
to hold 1 that, under it. thLa court-Ji- a

follpoi er to Issue these wrlta.not onlyIn aid c
the coui 4utaiaoas an indeceaient.
orisrinal proceed im--, apart front appel- -
late pot raw m rout me 'reasoning 01
tne out me Coart of the United States
we are jcitned to think that thatco art
would Hare ad held in retard ta Hs owir
powers bad it not been for the prohib
ting clause of the Constitution. (Con-stituti- oi,

article ill, aectlon IL olaose
II.) .Thdre is no such prohibition uponthe original (Jurisdiction of this court.
It tnatif tbe langaaze of the
original ac t was to cover those writs at
all, they were .to cover the1 write as
known 4t the common law.

At common law tbe writ of --prohibition
ahc the other writs were used not

Only in aad of appellate Jurisdiction hot
also as I orl glnaJV independent --'write,
aside from appellate power of the court
issuing the same. . a -

The question as to the power 01 this
court toiUsue the writ .of prohibittoo
has nevor heretofore been presented to
this court, but the authority to Issue
suits of IcrtloTori and steindamuf.whkcb
belong o the' same general class of
special proceeding as prohibition, has
been passed upon, r

In the case of beppard( tra. . KeCoawf
District Court, It was held that , this I
court couiu oiie uie writ 01 manaamn'
In aid ofj its appellate jnrisdiction, and
hot otbehrle--l Utah. JW. ,

In tbe rase of Yean? vs. 1 Cannon, If
was held that this court had, Jurisdic-
tion to issue the writ of certiorari ikx-d- er

the TerrUorial MlatutefS Utah,
600. Civil Procedure, Act, Section 481,
Compiled Laws, 521) similar to Section
5l of present Code of Clvi Procedure.
(Laws of 184, p. 822): . .

In the case of Maxwell vs.. Barton,
(2 Utah, fittft) It was held that this court
had jurisdiction to issue, the writ ut
mandamus, under Territorial Statutes,and that such provision was not in con-
flict with the 'eland Aft, 1 giving ex-
clusive jurisdtcUoa to the' Lhstrict
Courts id certain matters, atd that the
case of Sbeppard vs. Second District
in so far as it held a contrary doctrine,

courts alone: yet justices of the peaceand Probate Courts are depositories' of
part of tbe Judicial power pf the Ter-
ritory, and the question now Is, what
part? '

4

m

iiuniuKuvn ia. as we nave seen, a
Lrtrbtful subject' of fetrislatlou bv the
Territorial uegisiatore. provided thatsucn lesasiauon' must be considered
with the-- Consututtorf of the United
States tfnd the laws ofCongress. With-
in tnese boundaries, the extent of the
jeaieral power Ol the Territory that is
vwwiu iu jmuces oi ino peace as Weilaa Probate Courts,' must Abe as limited
by laWr'l M J

'
; tt i:. If T 1 ' '

Tbe petitioner InUlnir that ' the
above mentioned BeetlOTis" of the Ter-
ritorial statute,' pnrportiDg-t- o confer
upon Justices of tbe peace the powert frunisn tor mtsaemeanora to the exr-te- ut

of tmprisoanient tor air 'months
ahd by line in nay eura leas than ifyoo.'are In violation of the Organic Act arid
"Pelattd" Act, and thertfore yotdj as
Dfing oeyono tne1 power oi tnexegisia-tur- e

to confer that theLerrslature
could Invest said' flQcTw with .

-- no
power not enhaaced In the4 name or

1 In the Orgaata .Aeti the jnrisdiction
1 probate 'courts rwa3 likewise' not

otherwise deeiraed or defined' than by
tne name or Hue ox tne courts, our de-
clared that in then-w- 9 vested ,a partnf th tiH . 1 avrar r' IK. TurallAn
audtheSupreroa-'Courto- f 'the United
state,' m speaniflg upon tne question
asjtot what: Jurisdiction can be con-
ferred by - the Territorial' Legislature
upon the probate coorts. said : "The
answer to this must be sought in the
general nature And Jurisdiction of such
court as tney ar xnowa in tne nistorv
of the English fawvand in the ' Juris-
prudence of ' this country Ferris vs.
Ilyiey,20VVaJJ,3;5.
tiHmilartiew were held by thesu- -

prerae courts of otae of the Terri
tories prior to its announcement by tne
Supreme Court of the' United States
Cast vs. Cast.-I- s Utah' 127: Gbktinir vs.
Jennings, 1 Utah 133 : People vs. Di(
iteil, a iQADo:4ttr i4j; iiOCKnani vsi
Martin, McCulas Kansas 00 ; Dewey
vs. Dier, Id; 77i Ottld vs. Jenkins. Id.
87.' H .:-'- ' ' ::: 11 '

If inorder to ascertain what Inri- -
dicUoncan be exercised by 'Probate
Courts, we most tnus look to the gen --

erat nature and Jurisdiction of sucti
courts, for the reason that 1 here-- was no
specification of their Jurisdiction in the
Organic ; Act, further than "a simple
naming of tbe courts, we are.as a logic-
al result, la order to ascertain the' Jur-
isdiction that can be exercised by jus-
tices oi the peace in criminal matters,
in a like, manner to look to the generalnature and Jurisdiction of enchotUces
"as they are known in the history of
the English! law and In the Jurispru
dence of this country." Ahd this ia
the view held by tne Supreme Courts
of some of the Territories when con
sidering tbe question as to the ' Jnrls-dtctV- oa

i of' Justices of tbe peace.
Moore vs. Konblyy 1 Idaho, 65. Terri-
tory va4 Flowers, a Montana, 81.
A'And this seems-t-o be the general
ruie-By- ers vs. Cow. 42 Penn., section
8a. Bedgwick's Construction of Stats,
etc.,). 401, note.

If in endeavoring, to. ascertain what
Jurisdictian t can .oe conferred upon
joaticea of the peace- - by Territorial
Statite, we were f guided wholly by
what such Jurisdiction was at common
law,Kve would be foreed to . eonclflde
that Justices of tbe peace bad no Juris-
diction whatever of t this cia&s xtt f
fenses, for at common-law-the- y were
not coa-nizahl-

a before m lostlce of the
peace, but, (Were indictable: offenses, Li

and imamous. t isi. uom., ,. iti.
People vs. Sponsler, 1 Dak., 299.

But aubaeqaeutiy la England and in
the United States such offenses have
been by statute committed in many de

to J ustices of the : peace, and
auxhiwas the common practice in this
country at the time when the laws of
Congress referred to, in regard to-- this
Territory, were enacted, but tbe , pen-
alties were generally limited to petty-fine- s

andahort imprisonments. i
VVado not find .itito have i been a

practice to Invest them; with power to
inflict puniaUmenta a extensive and
extraordinary aa. are so ught to becon--f
erred upon such oUlcere by the Terri-

torial statutes we have referred to, and
especially to: grant to Justices oi tbe
peace greater 1 uriadiotiou ta criminal
cases: than. In. civ U matters. if there
were ptny such iastaacesv they tvereex-ceptl-on

ta the general rule It would
hardl be claimed that the 'Legislature
coakt have invested .Justice of the
peace with civil Jurisdiction to the ex-
tent of $300,or of any earn approach-lu-g

it; bad not Congress lav express'
language authorized it. Neither do we
think that the Legislature could do so
in criminal - matters, without some
such expresa authority by Congress.
Xet it Is claimed in tbe oasg before us
that tbe Legislature can not only con-
fer such Jurisdiction la criminal mat- -' t
ters, but can go further 'and add Im
prisonment tor a period ot six months
We cannot ahiak than jUengressj'ever
hinended ta allow such legislation by

t: , sMaxoBrl Idaho,It la, however, claimed (hit admit
ting tbe Justice bad no larisdictlon, yet
that. the writ of 'prohibition Is not the
proper process to reach, ther defeat, as
there was a remedy in the ordinarycourse of law, by appeal, and that this
remedjr was pial a.speeqy and adequate.
An appeal could be resorted 'to only
after ilnaJ judgmgnti It could hot have
Stopped tbe proceeding in the Justice's
court.; It could not have preventedthe Justice from forcing the .petitioner
into ad unauthorized and Illegal trial,nor from compelling him, If convicted,
to take; an appeal nd eive bond tin at
least double the amount of the ; line,
with at least two.sureties,or in default
thereoL ao go to .UlL.Aad yetrnpon
the atoeaj- - the,.: wholorjraceedina
would i&Th,tQ; fed; 4ismi4se4iOn. theJ
groanainat tue imM.-,c-

e 444 no juris-dictio- n,

to hear the case, and aa a con-
sequence ' the appellate v cqu 1 1 ? could
have none",. There bould oq no trial of
the merits in the district courtbecausa
no sueb trial was authorized). Inn the
court below.' 5. C.' K. 11. Co, vs., Sup.
Ct 58 Cal 47i; Peacock .vs. Leonard,
8 Nev.'.wt fj,$: l. Wj.) 20, liraud-bergv- st

HabWttU Nev, 619. Walcott
vs. Territory, f Wyomlng.f 07, Coke,
vs. Bryant, 3U Wis., COa. . alt-vaJi'elt- ,

10 Wis.! l.r7Strlnghm ysSuB.,34 ,

Hill, v i, t ? 1
To compel a party to submit Id being

forced through this .tediouSi andibatv
assing 1 routine of Illegal proceeding
and uslrped Jurisdiction, la not only
expensive and troublesome, but also
vexatious in the extreme, and oughtnot to be allowed if It can Jtj prevent- -

Iitheie be no remedy by writ of pro-- 1
hlbitiun! in; at misdemeanor case. ty '

reason of there being an appeal, there
is none in afulonv case In both, the

fjuetice act' coram 'o fttdici, but - the '

statute auowa repeals irora juagmemsof a Justice In a1 cases.'" But an appealwould nbt be either speedy or ade-
quate reonedy in either mls I eme&aaf
o a felony case, ' A-- patty charged With
any offense has the right to have it In-

vestigated in a proper court. and in a
legal manner, and cannot be compelled
to aa Illegal and unauthorized investi-
gation, j He has the right to a legal in
vesication not only because tbe ille-
gal investigation is in itself unjust, but
aiao.pbecause . (be .party ia entitled to
have a judgment that he may plead in
any subsequent proceedings upon the
the same charge. No citizen should be
arrested and prosecuted before a court
having no authority .to hear try or de--
termine (he case., to --Mi:;is(!"'-..,t

It will be observed that this is not a
case where the Justice has acted witnin
the scope of his .general, Jurtsdictlon,
and. in doing so has merely exceeded
his Jurisdiction, but it is one where ho
has actedwhoUy "without" JUs Jnrisi
dictipn. There Is a total want of Juris-
diction lh blm to bear, try and deter
mine the lease Clary vs.j Hoaglandi 6
CaU 478. 1 J

- -
:

Where a lustlca hat generarjurlsaic-tio- n

of the subject matter, .but has
simply aexceeded hi Jurisdiction, an
appeal might be an adequate remedy,
fo in the appellate court the merits of
the case could be examined into and
the matter legally settled... lx parte
Pennsylvania 109 W. 8. 174. Ex parteGordon 104 WY S. 615. - Bee also ex
j Arte Ferry Co. 104 W. 8. 619, and er
I arte Have 104 W. S.630.! Hanslow vs.
supervisors 19 Cel. IdO. -' Clark vs. Su-
preme Court, Cal. 199. s -

But as we have already een.tbis can-
not be done when the Justice acts
wholly without Jurisdiction, for in that

.
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Thlf fco-mt- lntrMirtai.Iilr 4ami
fv ritr, utranfUi kn4 whoieomenr M.I Ifore
cunotnicai tfcaa tk erdtnarr tJnada, aad

teanofbe cold ut oeropcuuon with the asal
tituuea Qt lo test, abort weight, lua M
phoaphate powders.od only in cant. ROTAL BAKTM0 POW
dkr Co.. 1W WaU Street. Mew York.

BRINCKEREpFP, TURNER & CO.,

KS'aus fi' 1ar Vark
Manufacturers of and Bcalera in PfiTTne

Sau vDlicav. Vdberry," Di etd Mills
"1'uLaEMLS" anil other favorite brands, al
HaihNsrs trd,liedhiinfld fntfA flc2iiFflBaiEiMiis!EJHS:i.C2inHr6:i t
; lXTroit cant i alljnwbers UioM.t
inches wide, for Deck.tCnr. Trunk and I
Wagon Coverinra. Maclirnc Anrona anf
for other purosea, constantly in store ant
maae m orucr.

ArcirtAf or V.-S- . ItwrrtrHrr Csi. "StandardH
and Eas;le, by the Case er less quantity

't'nose uooob can oe outainca at . c, u. i.

Constantly on hand a complete stock of this
well known aad justly celebratea

Blasting, Kentucky Rifle,Fair Lawn Duck, Electric Fuse.
wJkliFor sale atfndialifeeJa 44 staW A

leading steres ,4a ;Xerrlury and-- eA.4
wuuibbwp ubi; Vj nr.
araia. Ban AJtxa ct '

c
dlBST USX 0 HO & S T aAflHAHTro

! ""' P " O ff 1 M 7 IT'? imm f inn
rN i aoi .faai'jrj-- i lii baa

opooKuption
roa al '"

Ze C r. i.
Wolfe, Patton&Cote.

"7 r 1

' Sifoi

"" L., llirJ?
- JfasaVLai ii I eawal Psafsra fcs

TQTCTTTiasaTarTcr

PITTSBTTEQH,
Vor sale at Z. C. M. I. and its' branch I

stores, Sears ALiddletoodbe. Prtte
Baraes Bans, Wsspfni Allen AJUJ0u-- l
ainrtoa & Ool Wurk, W.h-edy-e A o.T

OAs alt

Ask for the
menlcd ftova

f ifI'1p i It
i .res fhe . Ht?a: s- -
1 ati0- l- 4 BK 4S

'hljti-.alea- , 4
' For sale br 'A O.

At ft bfiau itor3.l
. T - so. f

Sin ilttismillfii;
G RAEFEX DEBG

For more thaa Forty Tears these ralaablc
FUls aara beew kyaw And a 4. r PTbey ot

avidly! bukrthriaiL fiUMaarftara,
liTar aad Kidney Coatplalsts, Headache.
ConsUpatioa aad Malarial Diseases 'art

Tf I 1 I

OBAFErlBtixrii Jin!sl t f m nrifAT TfA2ft
A Great Eemedy for all Female Coat,

plalnu. This Msdiclni aw Female-Weak-aea-

an. Kervlna tfirf ers.' 0y--
;

jlsaa
ase Ibis bafltollooaia tbalr practice.

- UliIltlreiia3 Pnaca.
Aaafaadpleaa4Trmiaf dV allTC

raa's PUeases. Acuag u a ifcuiaj m ;

posiUreiyaalcJaiAeeerr'ehlhf taat
takes it ; , j

- - -s.aA a Oipajiraahare
uo--; Jtew Torav

LCK.. BBTJa BTTOatX, AaUrT,
ALT LaXB CITT. UTAH. 4A

4. A
a-- "J

gods ,ael w fnr the avrwwat a LAWsaarsj dt a

M ta4aa f ama of t.b won. lln4ftii4of
....Mis bMkund. IrfMt. laatronrlf anj ii-a-

la Ussiacaer.tliM I will mbiI TWO BOTTLKS FRJiaa,
(octUurwttaa TtLUABLaiaiATlSB a this

t. A. alalia,w rMiisb, v Tx

o.ts alt

JltHDAliS
orirstClaaa f

& aa - t

ScapmaWf , perfaia2r, Chemists, ,.

fnkaateiarala 1

World'a Cotton Ceu
tennlal Exposition, Hew Orleaxs,

.1884 and 1885.

(Extracts from Jurors' Report to the Eoa'rd
' of Awards.)

For CofleetiteriMsTrtay of Toilet Soaps and
Perfumery.

For Fancy anjl Qrdinary Toilet Soaps.
For Excellence of Material, TWlicacy of

of Style.
For ZenltMa Shaving Soaitf.
VJr Laundry fioop Specialises.
Fcir' Excellence and Superiority of Laundry,

Uarnens, and Medicinal Toilet Soaps.
Highest od only ; Award for Chemically'

; Fnre Glycerine. , k.

JAS. S, KIR1T& COMP'Y,
CHICAGO.

SAMMONS, CLARK & CO.,
Ut Randalpb Street, rbles. IU.,

MANOFACTtmans or;
yilLBlSES; TRUSSES, POLE iUMil

MDBS, .

asl Jobbers of P I J T U K E , Ete.
Onr good are kept at Savage's Art Bizaar
nd byleading Fuirnitaie dealers thr'iuau-X- i

t the Territory. & alt

P. MAYER & CO,,
HASUCACTUREBS OF ,

'
CUA3IISKK SUITS,

SIDEBOARDS and BOOK CASES,
ia Walaat, Cherry aad AaterUaa Kahsf say,

t CHICAGO.
Our Good are yn Sale in all the Principal

Stores lu the country. , dlr

R. E. POHLE,
Haaafaetarer tf Center, library A FIN""

(toa.KIU'liuvJUrwUiIsif a eaaaraa umww

LES,Hat Rack and Whathhts, f
313 to 32t South Clinton Street, Chicago.
Hoods caa he toond at the

Furmiure Co.Saod other lealer at f
UkeCitTjf I ; dl

ACUUST tfUfKa.- - BEOCItSCHlCtDT.
1

Wholesale Dealers a

CabiQEit
AMD

UDholsterers' Goods;
0. 173 BaN'DOLPII STREET,

CHIOAQQ, ILt. ) I
diuem

STAR HORSE NAILS,

rOEilSHED OR BLUKD,
Will hold a shoe onXonfer Chan aa
.ether. W guarantee oar Walls

to be Eqokl in Quality and
Dorayiliy, te any made. .

Mad from tht Rati Nora
Iron, IHnfshed Already V;

to drive, by th
UNION" HORSE NAlIi CO.,

fFor Sale by Z. 0. L aad its
Branch Stores. aiosiy

a v v
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