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THE NEW DEPARTURE OPOF THE
prosecution

wekewere it not fforor the serious character
of the questions involved in the per-
formancesformances in progress in the third
DfdistrictstrIct court some of their features
would be intensely comical they are
at least entirely devoid of dignity or
consistency the district attorney
and chis assistant 3mr C ci Varianvariant
have turned a backhandback handlehand legalal summer
sault and are urging judge
show his agility by performing the
same feat judicially

reduced to a few words the
prosecution in the case of mr
anangusanusus at cannon take the
grogroundund that if a man dwells inthein the
same habitation with two or more
women whom rielie acknowledges to bd0his wives he is guilty of unlawful co-
habitation asus defined by the edmunds
act even ifft no sexual commerce has
occurred this is an entire change of
base from that formerly maintained by

dickson and varianvar an who in
proceedings in former cases went to
extraordinary and even grossly inde-
cent lenlealengthstacths for the purpose of obtain-
ing the very class of evidence
they now assert is entirely imma-
terial in one dinstinstanceance the dis-
trict attorney asked a plural wife
whether she had ever practically lived
in that relationship with her husband
not being satissatisfiedfie with a direct an-
swer to that question he asked the
same witness whether she had ever had
sexual intercourse with her husband
A witness in another case was asked
whether or not she knew that maggie
balsinNalnainaismithsmithith an alleged plural wifeewaswas a

pregnant woman 71 but the in-
stances of this kind are too numerous
to mention in connection with prose-
cutions under the present crusade
against the mormonscormonsMormons 19 indeed here-
tofore the procuring of that kind of
evidence now asserted by the
prosecutionrosecution to be nonessentialnon essential waslorTorgormerlyformerlymerly the leading object in cases in
which the charge is similar to that in-
volved in the cause now on trial before
the court

mr kirkpatrick in his able argu-
ment on the point in behalf of the de-
fense

e
in the citation of authorities

sustainingsustainingning the position he assumed
very appropriately referred to an
0opinion1 formerly expressed by hisitohonornoronon the bench at first judge
zane intimated that it was possible the
attorney addressing the court was
somewhat mistaken regarding illsnis
words said to have been
delivered in his charcecharge to
the jury in the rudger clawson
case itisit Is to be hoped that the judges
intimation of this probable error on
the part of the attorney was not an
outgrowth of a devout wish but the
matter was settled near the close of the
trentlemans remarks by the quoting of
the exact words of the charge so far
as related to the point under discus-
sion herdhereHeretheythey are

the court charges you that cohabi-
tation in a legal sense as applied in
this case means the I1ivingliving tbtogethergether of a
man and woman as husband and wife
or under such circumstances as induces a
reasonable belief of the practice of sex-
ual intercourse

but the court has furnished more
evidence than this in the samesaint direc-
tion there are other barriers upon
which judge zane would be liable to
break his back were behe to attempt
the judicial acrobatic feat the
district attorney would like him to
perform mr dickson has shown the
court a striking official example in
that line but it would be rash indeed
to conclude in advance that the judge
will follow the lead it will now be
appropriate to quote the remremarksarks of
jujudgege zane in the case of orson P
arnold which were as follows

mr arnold the laws of the united
states provide that if any male person
inlit a territory or other place over
which the united states have exclusive
jurisdiction hereafter cohabits with
more than one woman he shall be
gleeileedefiedmed guilty of a misdemeanor and
on conviction thereof shall be pun-
ished by a fine of not more than three
hundredhunared dollars or by imprisonment
for not more than six months or by
both said punishments in the discre-
tion of tiletiie court 71 this law affords
thehe court a discretion of imposing a
penalty of a fineflue of not more than three
I1hundredblundred dollars or imprisoning you for I1

a period of six months or by bothoth fine
and imprisonment theth maximuma
punishment iliin view of the punish-
ment imposed for polygamy which is
imprisonment not exceeding five years
and to exceed five hundred dol-
lars seems to be rather light poly-
gamy is treating mommore than one woman
a sa mansimans j wives according ttoto thethathab

forms of marriage and unlawful cohab-
itation is treating moreinore than one woman
aass a mans wives without going through
these forms there does not appear to
be so much difference inili the substance
of the offenses except that potypolypolygamyamy
adds to the crimecrimpbriw the tendency to tringgringbringbriny
marrianemarriaye into contempt and to16 treat it as
an idle ceremony by placing an unlaw-
ful marriamarriagee or an unlawfulul ceremony
of marriage on the same footingfootit as a
lawful one

if the language of the charge to the
juryU in the clawson case left any loop-
hole for doubt as to his honors defi-
nition of unlawful cohabitation with
specspeciallallai reference boltsto its siscopeope theodrethe fore-
going41 would be to close up
any gap of that kind polygamy is the
entering into the relationship by cere

of plural marriage polygamy 19

says thetoo court adds to the crime of
unlawful cohabitation the conclu-
sion is therefore inevitable that I1 ac-
cording to that delini tiontiou unlawful
cohabitation can be committed without
the ingredient of Pa ceremony of mar-
riage or any admission of or claim to
the existence of that relationship

several leading attorneys who heard
the judges remaremarks in the arnoldirnoldnoid case
as quoteddoted above expressed an unqual-
ifieditieitle opinion at the time that the un-
lawful cohabitation claciaclausese off the ed-
munds

d
act would be defineddonned by himhill

if the question was broubroughtlit square-
ly before him as itiof general
and noc special application they
maintained that hebe had clearly hadilindi-
cated what his ruling would be in that
event we are nonott nowdow bringle3 up
this fact for the first ahne this journal
having treated upon judge zanes re-
marks relating to it in an article
which appeared on the roth lust under
the head of general and not special
in application the court now has
the opportunity of ruling
with its own expressed views and the
law of concongressrcSS

it will bgbe sseenn by the account of this
morninmorningsIs court proceedings that
mr dickson assertedreassertedre the new
ground assumed by the prose-
cution and made some of the most
extraordinary statements ever uttered
in a court of lawlaw andpresumed justice
ilehe cast dewithasiaside with undisguised aban-
don all claim that the antiantl mormon 9

crusade is in the interest of genuine
sexual morality the drift of his ex-
pressionspres would naturally lead those
who examine his views teto the conclu-
sion that from his standpointstand it nec-
essarilyessarily takes an exactly opposite
direction

we are now enabled to state that
judge zane performed the somer-
sault desired by the prosecution

THE ANTIantl 16 PLOT
THICKENS

timTHE most rabid antlanti mormon
would scarcely navehave the berneritemeri-
ty to call the proceedings in the third
district court concluded yesterday
in the case of president angus M
cannon a trial they were solely a
prosecution not a particle of evidence
was admitted for the defense every
aftemattemptp t to present defensive facts was
met by an objection sustained by the
court from thetho counsel fortheforfon the gov-
ernmenternment

the parody on public justice enacted
yesterday has necessarily brought the
court into such popular contempt that
expressions are being made to
the effect that who
are accused under the law may
just as well make up their minds to re-
linquish any attempt at a legailesal de-
fense against the villainiesvilla inies that are be-
ing perpetrated conviction is a fore-
gone conclusion in every case it I1is
urged and why go to ibethe trouble of
making anyuny legal resistance while
forcedforcedicito admit ohp farcical character of
the judicial proceedings livier con-
sideration we decidedly dill r iromany idea tending to the adoption of a
supine policy the encroachmentencroach ments of
tyranny should and must be resisted
to the utmost extremity the reareasonssolis
for this position are numerous and
strong

if there were no other motive for in-
telligenttellteiligent resistance the necessity to
force the crusaders to show their
utter inconsistency should inspire
it conviction in every case be-
ing the objective point sought by
the prosecution and court the latter
by the way forming a prominent part
of the former they have already shown
with what unscrupulous facility they
can change bases and rulings1 to suit
different cases They operate with such
a total absence of principle that in or-
der

cr-
uder to convict they will tomorrowto morrow go0
directly in the face of precedents ees-
tablished by themselves todayto day A
short time since sexual commerce was
by them madeunade an indispensable element
lain making out a case of unlawful co-
habitation chameleon color
of yesterday was utterly varied from
that exhibited todayto day sexual inter
coarse is immaterial in such cases now
itlt is only necessary to show that a man
has acknowledged more than one
woman as his wivesilves what the nextnest
fluctuation or variation may be re-
mains to be seen

if no trouble is taken for defense
these outrageous inconsistencies
which will yet bring those who resort
to them into irretrievable shame and
didisgracerace will not be exhibited it isbyb aterinterposingosing defensive tactics that
ththey are brought out and developed I1anarand the villainous legal and judicial
contortionists are manifested in their
unprincipled nakedness by their own
inexcusable perversions

there may be cases where thetho evi

dence is such that nono new develop-
ments would ensue in consequence of
legallegai resistance or an attempt at it in
such instances this idea of folding
the arms supinely and accepting
inactively the foregone conclu-
sion otof conviction may be con-
sistentsi but there are doubtless
others in which the only class of evi-
dence possessed by the prosecution is
of ai character repudiated by the infa-
mous rulings of yesterday in them a
legal defensedefense should be made without
doubt in an instance of that nature
it would be necessary under the pol-
icy

pol-
ley of the crusacrusade of conviction in
any event for the prosecution to
maintain with its usual unblushingin
enneffeffronteryron tery that proof of sexual inter-
course is all that is needful to estab-
lish a case of cohabitation and for the
court with its usual yielding to the

counsel for the government to
so decide judicially and thus
would the anti- i I1 mormonormontNf 9 judicial
machinery flop over to its former posi-
tion aud when aI case of another char-
acter arises make another exhibition of
vacillation always leaping toward the
point of cOnvictconvictionibri therethere are num-
erous developments iliin cases which
would force the antiantl mormon lilIIIlegalcgaI1

crusaders into a course of perpetual
oscillation renderenderingrim necessary a
speciesiolo10of cocompulsoryry change of base
that would be a spectacle to behold in
thisthis enlightened11 age1

the decisions of yesterday consti-
tuted a judicial monstrosity ofoi peppeculiaruliarullar
contour and proportions toe de-
fendant was convicted without trial
the result being reached by a purely

or more aptly still per
process the maximum

penalty of the law under which the
conviction was obtained is imprison-
ment for six months and a fineline of
according to the rulings of yesterday
it would simply be imiimprisonmentrison ment for
life with a short vacation between
each half yearearcar providing the convicted
individual should after emerging from
prison have the temerity to visit his
wives and partake of a meatmeal with them
the cruelty of such procedure is ffur-
ther

ur
exhibited by the fact that aitualtualthoughough

yesterdays rulings defined such to be
the intent of the law no method as to
how a person could evade the punish-
ment by living within the law
was prescribed the terrors of the law
were exhibited with probably a hun-
dred foldtold moretmores intensity than it was
ever I1intended to possess but no pre

was made to give a definition
ot what constituted living within thetile
statute

according to the interpretation given
the decision of the supreme court of
the united states bytheby lnethe utah com-
missionInis sionslon in the election cases against
theinthemselvesselves taken up on appeal the
definition of what constitutes cohabi-
tation given by the district court yes-
terday is erroneous the commission
formerly stretched the law in order to
exclude mormon collacoha biters only
ffromrora voting to effect this they inserted
in the notorious test oath the words 11 I
have not lived or cohabited with more
than one woman in the marriage rela-
tion

reatea
19 the italicizeditalicisedsed words were in-

serted for thetile protection of the liber-
tine adulterer and whoremonger
this bulwark of the was
however in their opinion evidently
demolished by the decree of the court
of last resort and in the recent cir-
cular to the registration officers the
phrase illiliin the marriage relation was
eliminated thus indicatingindication that the
edmunds act as defined by the decis-
ion0n was intended to exclude from
ththec privilegee of the franchise non

mormon as well as mormon co
more than one woman 11

at least that seems to be the under-
standingstand iiiiri of the commission since thetheyy
received the new lightenlight on the subject
else why was the peculiar phrase in-
serted in the first place and eliminated
now

the situation I1is getting no better
very fantfam and presents on the part of
t inhv crusader a gnass of contradictcontradictsibouslous

aielie alingmingledledaed with malig-
nity that isis pitiful to behold
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sentence and dismissal at the
open a of Ccourtourt this morningthorning there
was another large attendance john
R gillespie convicted of grand lar-
ceny was sentenced to one years im-
prisonment

in
prison mont in the penitentiary the
othet case against gillespie for as-
sault withwilh a deadlyheadly weapon was dis-
missed I1 on of the prosecution
owinowing9 to the evidence being insuffi-
cient to secure a conviction as was
also the case against meyers indicted
for a similar offense because two prin-
cipal witnesses had left the territory

james C hamilton arrested
bishop jamesjimes C hamilton of abill
creek ward was arrested tillsthis morn-
ing at his home by deputy marshals
vandercook and sprague on a com-
plaint sworn out by E A ireland and
dated april 28 issy1883

the complaint alleges that the ac-
cused lawfully married and took to
wife one belle hill prior to august I1
1884 and that oaon the tatedatelate mentioned
he unlawfully married one mary
belle white and has since
at divers times and continuous-
ly livedlived and cohabited with
more than one woman viz one belle
hamiltonHamiltonandand one maryalary bell white
contrary to the statutesstatures of the united
states in suchsueh case made and pro-
vided

the accused appeared before com-
missioner mckay todayto day waived ex-
amination and was placed under 2500

bonds john A hilllilii and thomas II11
nottkott becoming nishis sureties

john A HIT george M white isa-
bella HhamiltonchamiltonHHamilton margaret A white
and maryalary B white were subpoenaed as
witnesses and placed under ax bonds
each

the immigrants the company of
immigrants who arrived in this citcity
yesterday afternoon arearc now scatscatteredtere
out in various parts of the territoryory
manmany off them having taken this morn-
ings trainanforfor the south though it
was not known in this city until yes-
terday forenoon when they would ar-
rive many friends were on hand to
greet the new comers and extend to
them the hospitality they needed after
their somewhat tiresome journey all
things considered the journey was
a prosperous one only one acci-
dent having occurred to inarmar its plea-
suressuresireire an old gentleman by the namemame
A D parnhamfarnham had a fall while on ship
doardboard resulting in the fracture of his
collarcallar bone he Is however getting
along quite favorably and will probably
soon be well

the most courteous treatment was
extended to the company by the shipsshipS
onilofil cers and railway officials while theyth
were enera route for which brother lundLu ilylly
who came in charge desires us to ex-
press his gratitude

home again we received a plea-
sant call this morning from eldereiderLoulslouis
P lund who had charge of the com-
pany of immigrants thatthai arrived yes-
terday and were glad to welcome bimhim
home again

ilehe leit here on tilethe loth of april 1883
for a missi ionlon to englandhugland and on his
arrival in liverpool was assigned to
the london Conleconieconferencerence for the first
fofourur months he labored in the bedford
shire and Hertford shire district as a
traveling elder and subsequently in
the same capacity for ten months in
the north london branch during
which time he was quite successfulsful in

and baptized thirty two
peferonsrons he was then called upon to
succeed elder nye in the presidency of
the london conference which office he
continued to fill until releasedleleasedreleased to re-
turn home ilehe greatly enjoyed his
missionary lalaborsors and values the ex-
perienceperience heve hhasas gained abroad and
abouthoughh he did not so ex himself
weive doubtdoubt not that he Is glad to be
home again

trialtrian OPOF ANGUS 31 CANNON

WHAT constitutes cohabitation
in continuing his argument yester-

day afafternoonternoon judge sutherland main-
tained that cohabitation was an en-
tirety and all the condicondlconditioconditionstio ll11shouldhould
be testified to before the jisfisjuryry the
prosecution had raised the question of
the definition of cohabitation prema-
turely liehe thought but the defense
were ready for the discussion his
friend on the other side bad argued
that the edmunds act was not in behalf
of general decency but only against a
certain class who practiced polygamyy
if this claim was correct the indict-
ment had failed to charchargee the polyga-
mous relations of eethe defendant
the word cohabit shouldshould
be ggivenven its best known
and understood meaning ilehe had
searched in vain in websters diction-
ary for the definition of cohabit
given by his friend on the prosecution
it was not in the book it must be a
misprint mr varian admitted that
the definition given wasswae notnut in web-
sters that authority said cohabit
meant to dwell with to inhabit or re-
side in the same placaplace or country this
was one definition and under this it
would be absurd to say that a man was
guilty of unlawful cohabitation be-
cause he lived in the same country as a
woman not his lawful wife nowanow a
days in some houses two persons
could reside forbearsfor yearsvears and riotnot become
acquainted with each other another
definitiondelinidt tion of cohabit was to live to-
gether as hufhand and avilewife

the law of concongressass was not against
sexual vice it was a plurality of
women that constituted the offense A
man could dwell innocently in the sasameme
house with two women and not be
liable for unlawful cohabitationcohabitation the
law said male and made no refer-
ence to age yet a male of certain age
could occupy the same bed with
two women without crime it
was when an adult male dwelt
with two women and intercourse
followed that made him liable
to the law which did not punish for
opportunities but for the intimacy
usual to husbands and wives the
edmunds act was an anti polypolygamy law
intended to correct the bracetpracticeses of a
community it was intended to pre-
vent polygamous marriages and the
continuance of polygamous relations
the court in deciding this question
should consider the past history of
utah and take nnoticeotice of the politicalcalcai
and social condition of the people
plural marriage was believed to be a
divine institution by a large proportion
of the population of this territory
there was among this people a zeal
akin to ambition to rear large families
the edmunds act had beenbeci passed in
answer to voice of a class in this
territory re echoed by the nation at
large for the slipsuppression of this prac-
tice and intendedintendpd that no more child-
ren should be born in polygamy it
was to maintain monogamous marriagemarriage
and to curtail the discursive exercisese
of the procreative faculty the people
whom was the act intended to reach
cohacohabitedblUd for the purpose of begettbegettingluging
childredchildrep and qaabyaba1

1 ea0 their fruits
shall ye know them it was
this tthatkeat was sought to be pro-
hibitedhibited cohabitation referred to and

was the intimacyintimacy existing between
husband and wife parties married for
that intimacy and the rearing ofaf chilcail
dren not for0r what the prosecution
termed matrimonial cohabitation
and it required sexual intercourse to
complete legal cohabitation without
this the definition was too loose and
extended fromirom dwelling iliin the gamesame
country to livinliving in the intimacy of
husband and diwwife this last condition
had been described asus marital cohab-
itation and the prosecution would not
claim a distinction between this and
matrimonial cohabitation or living in
the same housebouse

IIIin view of the purpose of the law
the meaning claimedcItlimedtimed by the defense was
undoubtedlyy that of congress in pass-
ing the enactment as evinced in the
supreme court dLdecisionislonision the prose-
cution bad contended that a man must
divorce himself from his wives to flee
from tiletiie wrath to conellcouellcome he could not
live in the asamesame dousemouse or eat at
the same table with them but the law
only subjected to punishment those
who cohabit not those who visit sup-
port and associate with their plural
wives the statute should havehavea a raarea

construction menalen are not to
be compelled to throw aside their fam-
ilies but should obey the law and
cease ssexualbual intercointercomintercourseurse cohabita-
tion if the fathers of polygamous
children were not to be shut out from
their families the defense would show
that the accused had lived within the
law if the prosecution maintained
their claim the law would be in con-
traventiontraven tion of the constitution being
ex post facto and a bill of attainder

Jjudge kirkpatrick for the defense
said theille constructionconstruction put upon the
word cohabitation 9 by the defendant
if it was reasonable and the common
definition and as such was complied
with by him should be consideredcongress knew that multitudes of
children hadbad been born in this order
and had those children
and it could not be the purpose of the
act to deprive these innocent legitimate
children of their natural protector and
of his social and supsapsupportport
the prosecutionprosecution objected to as inad-
missible any testimony to show there
was no sexual intercourse the ques-
tion was what was the meaning of
cohabitation now and when the act
passed and not at some former day
the etymology of a word was no guide
the meaning of words was often in-
verted by years of custom the word
in the living language of todayto day in-
cluded sexual intzinteintercoursercourse

but there was another authority be-
side those quoted for the interpretation
of the word a more weighty one that
of his honor himself this court hadbad
construed this very word in the claw-
son case in its charge to the jury in
thithe presence of the people the law was
passed to governovern to mean the livinglivinoftogether of a man with a woman as
husband and wife or under such cir-
cumstancescumstances as induces a reasonable
belief of the practice of sexual inter-
course this then was the proper
meaning if tilethe defendant hadbad adopted
and acted upon tois construction of
the worderword hohr could not be adjudged
clityguilty and punished infamously
or the guilty mind was essential to

criminal conduct the intent was the
essence of the crime the man who
acted in good faith was guiltlessguilt lessofof
wrong the law was not so selfish as
to refuse protection to such a man
the evidence therefore could not be
excluded without it the court or
jury could not render a just verdict in
the case

court adjourned till 10 am todayto day

at the opening of court this morning
there was another large attendanceafter disposing of somesa regular busi-ness the defense continued their argu-
ment on the admissibility of the evi-
dence asked for

arthur brown said this question
seemed to be the turning point of the
case as the prosecution inlit their open-
ing admittedd they couldcolilli dot troveprove
sexual intercourse mrair vananvarian hadbad
argued that in cohabitation sexual in-
tercoursetercourse was not necessary underthis reasoning a man and woman could
live in the mmostost notorious scandalous
relations and not be liable but thedefense claimed that to cohabit in thisstatute was not merely a living to-gether in the housebouse but a something
that had a moral sense i e co-
habitation with copulation the idea
of living boethloethtogetherr as man and
wife witwithouth the object of
that union being consummatedwas an absurdity the prosecution
held ththuthitthaA the law was to punish the act
of holdauholding before society more thanone womawomann as a wife this then
would make A6 man liable
even though the parties lived sepa-
rately if he still admitted them as
his wives it would permitermit a man
to live with halt a mendozen mistresses and still be innocent of a crimeagainst the law surely congress didnot mean this and that onionly mormonscormons
should be punished it had been saidehst sexual sins were too insignificant
for concongressress to meddle with and yet
that bodyody had treated unlawful co-
habitation as an insignificant offenseby the smallsmail punishment if congress
inteintended anything but cohabitationwhy they say so if the mormonscormons
were to be punished for living inthelathein thesame house as or for neglect to netet adivorce from or put away their neiveswiveswhy t congress declare that in thetilelaw the english language was nopauper forwardsfor words to express the directmeaning congress had not power toadjudicate upon relationships existing
for such a lawlav would be ex post factothey could not compel a man to turn
his wife and family into the street and
hadbad not tried to do so but had forbid


