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JUDGE ZANES DECISION IN THE

CHURCH CASES

november althh chief justice zane
judgment in the three churchaavoave

cases which were argued by counsel
on saturday and monday last

i hlahis honor saidbald in the cases of the
united states against certain real
estate claimed by the church of jesus
christerlat of latter day saints the three
of these actions were submitted to
getherther they are instituted under
newtion 13 of the act of congress
approved march 3rdard 1887 and it reads
asa follow

secbee 18 that it shall be the daiyy of

the attorney general of the united
states to institute and prosecute pro
feedingsedings to forfeit and escheat to theceem

I1 united states the property of corpora
alons obtained or held in violation of
section three of ther act of congress

I1 approved the first dayclay of july eighteen
hundred and sixty two entitled an

ir notet to punish and prevent the practice
polygamyamy in the territories of thef of

united states and other places and dis
ving and annulling certain acts

f of the legislative assembly of the terri
tory of utahb g or in violation of sec
tion edgeighteenteen hundred and ninety of

i- the lie statutes of the united
if01 statestoo and all such property soar
I1 felted and cheatedes to the united

states shall be disposed of by the secre
torytary of the interior and the proceeds
thereof applied to the use and benefit

bofof the commonCOMMOD schools in the territory
in which such property may be pro

t ededvided that no building or the grounds
S appurtenant thereto which is holdheld
I1 wdand oceoccupiedaupied exclusively furfor purposes

of the worship of god or parsonage
connected therewith or burial ground

shallhall be forfeited
section a3 of the act of july 1862

reads as follows and be it further
enacted that it shall nutnot be lawful for
any corporation or association for re

f lexiouslegious or chirich tri tabtableie pupurposesreposes to acquire
or hold real estate inn any territory of

the united states during the existence
of the territorial government of a
greater value than and all
realjeal estate acquired or held by any
suchbob corporation or association
contrary to the provisions of this act

shallhall be forfeited and escheated to the
united state provided that existing
vested rights in real estate shall not be
impaired by the provision of this sec
hon

two of the tractstract it appears were
ieken possessionpos of before the act of
1862 took effect and were holdheld by the
church through its agents at that
time and bad been for some years
previous the right of occupants upon
ththe0 pupublicalic lands that were conveyed

f to towns and cities under the townsite
f- uwf- law up to the time that the same were

entered by the mayor or probate
judges in these cases where
the lattlatterermademade entry was permissive
asa as the government of the united
states was concerned and they could
have been excluded from the property
bby the united states at any time
thereforeore fore it could not be said that the
right of the occupant was a vested rightightthe0 entry by the mayor of the city ot
saltplait lake waswa made I1 believe nov 21
1871 and up to that time the title oiof

the lands included in the town sites
was in the government of the united
stater subject to RSits control

section 13 has also a provisionr0vision whichbpsetsseta forth that no buildinguialding or the
grounds appurtenant thereto which is
held and 0occupiedacu pled exclusively
for purposes of the worship of god or
parsonage connected therewith or
burial ground shall be forfeited 21

it appears that the gardo house
property had been occupied up to the
time the receiver took possession under
a decree of the supreme court of the
territory by the president of the
church and it appears I1 think that
he among other duties performed
those which are usually performed by a
parson the question therefore is
should the grado house and the
property on which the historians
office is located which adjoins it and
is so connected with it so to be a part
of it if it should be held to be a par
conage should that be forfeited and
es cheated under the law counsel for
the government rely upon a decree
of0f the supreme court under
section 17 of the act of
march 3rdard as containing an adjudica-
tion to the effect that the gardo house
and all the other property involved in
these actions were not occupied and
used exclusively for the worship of
god or for a parsonage connected
therewith or burial grounds but it
is insisted that in that action the court
liddid ootnot acquire jurisdiction to deter-
mine the fact

section 17 tois this
sec 17 that the acts of the legis-

lative assembly of the territory of
utah incorporatingorating continuing or
providing for the corporation known
as tue church of jesus christ of
latter day saints and the ordinance of
chesothe so called general assembly of the
state of deseret incorporating the
church of jesus christ of latter day
saints so far as the same may now
have legal force and validity are here-
by disapproved and annulled and the
laideaid corporation in so far as it may
now have or pretendpletend to have any legal
existence is herebyhereby dissolved that it
shall be the duty of the attorney
general of the united states to cause
such proceedings to be takes in the
supreme court of the territory of
utah as shall be proper to execute the
foregoing provisions of this section and
to wind up the affairs of said corpor-
ation conformably to law and in such
proceedings the courtcourts shallball have power
andnd it shall be its duty to make such
decree or decrees as shall be proper to
effecteffectuatecuate the transfer of the title to
real property now held and used by
said corporation for places of worship
and parsonagespersonagesnages cconnected0 annected therewith
and burial grounds and of the descrip-
tion mentioned in the proviso to sec-
tion thirteen of this act and in section
twenty six of this act to the respective
trustees mentioned in sectionse tion twenty
six of this notact and for the purpose of
this section said court shall have all
the powers of a court of equity

the section Isie referred to as
followsfollow

seesec 26 that all religiousioui societies
sects and congregations shall have the
right to have and to hold through
trustees appointed by any court exer-
cisingbising probate powers in a territory
only on the nomination of the authori-
ties of such society sect or concongresogrego
gation so much real property for the
erection or use of houses of worship
and for such parsonagespersonagesnages and burial

grounds as shall be necessary for the
convenience aid use of the several
congregations of such religious society
sect or congregation

it appears then that in pursuance
of this latter section trustees hadbad been
appointed for the church and the sec-
tion provides that it shall be the duty
of tbttb attorney general to cause such
proceedings to be taken in the
supreme court of the territory of
utah as shall be proper to execute the
foregoing provisions of this section
and to wind up the affairs of said cor-
porationpo ration CODconformably to law the
winding up is confined to the lawnslaw as
laid down in this particular section
conformable to the law regulating the
rights of persons to the property that
hadbad been hou the corporation in
order to wind up the affairs of this cor-
porationpo ration and to transfer and make such
decree or decrees as should be proper to
effectuate a transfer of the title to the
property of the description in section
13 under which the three suite now
before the court are prosecuted it
would be necessary to ascertain the
description aud character of this
property to ascertain whether it was
occupied and used exclusively for the
worship of god or for a parsonage or
burial ground and for that purpose
to that end the court had jurisdiction
in the suit instituted under section 17
that was instituted I1 believe july

1887 the decree was entered
october 1888 1I am disposed to
hold that this finding of the supreme
court in that decree which has been
affirmed by the supreme court of the
united states was so authorized by the
law and the court had the authority
to make it if I1 were not bound by this
decree I1 should be disposed to bold that
insomuchinasmuch as the president of the
church exercises the powers and per-
forms the duties of a parson that the
church for which behe performs them
ought to be permitted to have a parson-
age a house in which to live and I1
have no hesitation in saying that I1
should set aside this gardo house as
a parsonage if it were not con-
cluded by the decree it is further
claims that the statute of limi-
tations limiting the forfeit of properpropertystalyunder the laws of the united statess
applies to this property and is a bar to
these proceedings if the right to for-
feit should be holdheld to arise upon the
acquisition of the property then there
would be great force in the argument
on that point but the law is that it
shall not be lawful for any corporation
or association to acquire or hold the
estate while the right of action for ac-
quiring arises at the time the property
is acquired the right of forfeiture for
holding is a continuing right under
thisibis section the court is not
disposed to say that the word hold
here means the samefiame as acquire in the
connection in which it is used

another question which it tois neces-
sary to pass upon Is as to the value of
the property the question is whether
the church without this property had
B quiren and did hold property to the
amount of by the decree of
the supreme court of the united
states the temple block was set off or
was transferred to the trustees repre-
senting the organization I1 think the
evidence shows that ever since this
property was acquired that block was
woiwoiththatat least certainly it was


