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the court meimesme this morning at

10 chief justice hunter on
the bench

mr marshall ro-erose to make the
closing speech on behalf of the

and said he deemed it use-
lessPet and in frfactt a vain work to
endeavor to cover any of
the points of law referred totb by his
colleague mr dickson they were
willing on behalf of the appointees
of the governorvernor to submit the nuzauzau-
thoritiesthorItthorl tiesles and the reasoning that had
been made by mr dickson in the
argument thatthai he proposed to make
he desired to confine himself solely
and absolutely to the question of the
construction of statutes and to read
only bacheach law as bore upon that
subject liehe desired in radingreading
that law and defining I1ittj that his
honor would take the edmundsedmunda bill
and the statutestatutesbofof utah providing
for a term of office and the hoar
amendment together that as they
allmorenilall bore on the same subject they
should bobe read and construed to
gether in the light of the law which
he would read and from that heho
would askaak his to form a con-
clusioncausion as to what the intention of
the legislation in question athethe ed-
munds bill etc was

before proceeding with
ment counsel referred to bomesome
further authorities not covered bylbyi
hlahia colleague yesterday he re-
garded this reference merely as
supplemental to mr dickson argu-
ment the references went to show
as claimed by counsel that excel
ticha to the general rule of man-
damus proceedings were admiadmirablead mablenabie
in the present case

counsel then called attention to
the rules of construction of statutes
going to show how far the courcourt
may go to give forcaforea and effect to
the intention of the lawmakinglaw making
powerr the late decision ofynjudgedge field in the chinaman cacassnse
waswaa specially referred to in this con-
nection

con-
nectionsnee tion and counsel proproposedposed to
quote authority in support of the
same the court was requested to
take the statutes and consider
them with thetha hoar amendment
treating on the territory of utah
and the Concongressaress of thothe united
states as loneeoneone legislative body and
attach at the end thothe act of the
territory creating thothe office and
providing for the appointments cov-
ered by eiefie hoar amendment and
construe them together the court
was also requested to take thatho ed-
munds bill and the utah statutes
providing for the offices and place
them bideeide by side before arriving at
hiahla decision
after reading a number of authori-

ties upon the rules of construction
counsel said that the object of the
courts had been to give force and
effect to at all hazards
and at all times to avoid a construc-
tion which in its suitsresults would ren-
der that legislation and
absurdtortonloror which in force and effect
would declare it null and void for all
and every purpose or object but
in this cabecase no such thing was re-
quisitequisite his honor was not forced to
that atteralternativenative thera waswag not
one single word in the hoar amend-
ment that could be construed other
than by giving its reasonable and
appropriate meaning and by giving
such a construction felshis honor would
give to it vitalityhighis decision would
carry with it the true meaning and
intent of the legislators in doing
this he would not pronounce the
action of the senate of the unit-
ed states absurd vain void
and of no purpose mr
marshall waawas alat1 this abage ask-
ed by mr rawlins ifhe hadbid any ob-
jection to his asking a questiontIon
mr marshanmarshall metedfetedveredted no sir I1
dont wish to babe interrupted my
colcolicolloguelegueegue willvill answer thisthib remind-
ed mr marshall of a personal com-
pliment that had been paid hiljhim in
connection withruith the main ques-
tion by mr rawlins in his lengthy
argument and the gentleman in
this particular had reminded him of
a colloquy in Bulnul wera celebrated
play of mtichellgeuin which that wise
cardinal in his superior knowledge
of human na the philosophy
of the human mind is talktaiktalking withith
his brother joseph and after apsup
pealing to his ambition and selfishbeleelalahflah
ness he makes this remark gro0
joseph you may yet become a elevbishrish
opopi I1 thought said mr masmar
shall if that my ftfriendslends aptitude
in displaying his knowledge of the
jesuitism and sophismssophisms of reli-
gion earned him thetho application of
the remark gio0 joseph you may
yet become a bishop 11 this

on the part of counsel was enjoyed
apparently by all but its effieffectact was
really marred by the rather inele-
gant stylestylo of the gentlemans deliv-
ery

mr Itawhawlinslins may I1 ask you the
question now mrair Marsmarshallballhail

ans no sirbirbirsir I1 refer youyon again
to my colleague laughter on the
other eldeeide

after quoting authorities on the
construction of statutes coursel saidsald
he desired to review certain current
history hohe did not wish to refer to
it odact he baideaid for the purpose of cre-
sting

cre-
ating effect lutbut merely to address
himself to the lawjaw pertinent to the
case it wagwas part and parcel of the
argument and therefore should
be entered into hohe then saidpaid
the organic act was passed
in and as early as 59 9athethe
laws of the united states were vio-
lated and resistanceistancerea was offer
it waswag reported to the lawslawa ththe0
result was an army a rebellion a
force marched from the eastern
states to utah to enforce the rights
of your honors predecessors time
rolled on the discord was settled in
1862 the antiantl polygamy jawlaw waswaa
passed striking at once at the fun-
damentalda principles of the mormon
church the people that ruledluied
throughout this territory proclaim-
ing and defining that aaas a crime
which was one of the essentials and
fundamental principles of their
church the lawjaw was fasspasspassedredsed
and the reynolds casecage was theonley
conviction that couldcoald be obtained
tinvia fact it was scarcely possible for
the law to be enforced in utahufahpublicllelie opinion with the masses
taughtt bjby its leadersleadersadera that
law was unconstitutional uncon-
stitutional how it WAS in viola
tion of a higher law it struck thesupreme being himself and violated
his ordinances his revelations as
given to joe smith and brigham
young the people
in their faith believed I1 give them
credit for that I1 know them well
earnest in their faith earnest in
their belief believing that their fu-
ture salvation depended upon their
violation in fact of the law be
llovina thet their hopes of thetho future
rested solely in the completocomplete gubser

to the revelations of the
church to ita creedscreeda and its doc-
trines and covenants dis-
regarding and bettingsetting at noughtsought the
law otof 18621962 which upon the statute
books of thehe united states was a
dead latter for 18 yearbyears nearlyneaily
finally a case was brought against
reynolds he was tried and con-
victed under and by aid of thetho po-
land bill the general impression
through utah was that this was a
test caancasa well try this case let
it be brought before thothe supreme
court of the united states and
there settle the question whether
this law is against a higher law and
whether it is an innovation of the
rights of conscience and well
obey that law decision such were
the hopes of all well wishers of the
people that when thothe SupremeCourt
decided that then the maumasseses of
the people of utah those constitut-
ing tho bone and sinew would bow
to thothe decision of that court and re-
cognizecognizeniza itaits force and effect and
henceforthhenesforth go and sin no more yes
the well wishes of tillsthis territory of
its greatness and wealth hoped and
trusted that the leaders in high
places in this church would when
thothe decision was telegraphed from
washington taketaho it upon them-
selves to teach their subordinates
their people their admireadmirersre letyour conscience bobe what it may let
your belief be what it may let your
faith be what it may you must
obey thetho laws of the land and one
of the laws of thothe land was
that polygamy was a crimeerime
and must not be practicedpractised
here but may it please your
honor the decision was rendered
and what waswaa the result promfrom the
northern extremity of the territory
totd itsita southern limit and from its
eastern to itsita western borders the
pulpits of the church still thunder-
ed out this belief and its faith pro-
claiming its fundamental doctrine
of polygamy they threw to one
side the decision of thetho supreme
court and rested themselves still
upon revelation how did the
country at large regard ii doesdocs
not your honor recall now the at-
tempts raised in every pulpit of
every religious denomination
throughout thothe union and
here mr marshall lain about
two or three long stride cleared
the wide open space between
himself and the judge looking
his honor Equasquarelyrely in the eye as if
he really and it and of
everyoverybyci y press of every political shade
and color hurlhuri fortforthhitsits reeoresolutionlution
that thisthia faithfalth shall be stopped tha

this crime shall be abandoned and
put down by law if possible and if
not by law that it shallbhail be destroy
ed

after the grandiloquent ox
rather vehement effort on the part
of mr marshall hohe referred to the
circumstances of the passage of the
edmunds bill and read said bill to
his honor this bill behe contended
caused vacancies in all the offices
filled by polygamists but owing to
circumstances that arosebrose the ed-
munds bill was not put in force that
in consequence of the non arrival of
the commissioners the usual election
on the first monday in august
could not be held this
contcontingencylugency brought forth the
letter from the judges of
the territory to the senate of the
united states asking that some
further legislation should be provid-
ed to legally fill vacancies caused by
failure to holdbold an election in august
it was true that the judge did not
suggest anyady mode by which the dif-
ficulty could be overcome they
simply asked congress to supply a
remedy and what wasww that rem-
edy the hoarhear amendment which
amendment counsel contended
bakan in conjunction with the ed
mundsmundi law implied that the offices
in question by failure to elect were
riiniinilell vacant and that therefore the
governor in making the appoint-
ments to the offices of sheriff and
auditor was only carrying out the
power given to him by the legilegisla-
tion

biatiA
in question

recess till 2 ocloociocb

COL merritts

col merritt at the outset said hohe
should attempt consistent with
what he conceived to be his duty to
hisbis clients to make hishia argument as
brief as possible and hlabia labors in
fact had been much lightened by
the very exhaustive argument made
by his learned colleague mr rawl-
ins in this case they had hoped

or at least he for one had hoped
that in the trial of this case which
involved a purely legal argument in
a courtacourt of justice they had hoped
and expected that they would be
metmei with purely legal arguments
but that nimorningorning and duringduningaporpor
tion of the time the previous day
therethero ladhad beenheen injectedinfected lain this case a
stump speech the learned counsel
uuponuron the other aldeseemeddessereadessemedemeA to have
forgottenagngoaten the forum and thought
that doubtless he was upon the
hustings taking a part as he could
ably andund eloquently as he always
diddidinin a contest between two parties
for the seat of delegate for this terr-
itory what the argument was
made for he could not for the life
of him tell certainly the gentle-
man mr marshal did not intend
to confess the weakness of their side
of the case upon the question aaas to
the right of a governor to fill vacan-
cies where there were no vacancies
nor could he intend to excite if
possible passion endand prejudice
against the defendants in this cabecase
it would scarcely be consistent with
his well known character as a law-
yer to think that he would do BOso
knowingly therefore he could only
conceive that his learned friend in
this casecaie had forgotten thetho forum
perhaps he imagined that he ought
to have been nominated as delegate
to congress from the territory or
perhaps he in his dreams looked to
himself as thothe future and comincoming9
benatorsenator whenever utah should
be admitted as a state
now in his argument of this case
he mr merritt would attempt to
argue upon purely legal questions
so far as his ability would 1permitermit
andinand in order to do BO they would
have first to consider what the popow-
ers

w
of the territory of utah were

in article four of the constitution of
the united states it is proviprovideddedaed
that the congress of the united
states shall have power to makemahe
such rules andnd regulations as it
mmighth seeece proper for the control and
disdisposition otof the territories and
otherother propertiesiesiea of the united
states under this provision con-
gress had assumed the power and
it had long been decided by the
highest courts that it had the pow
er to prezprescribecribecolbe a form of govern-
ment for the territories until buchauch
time as they shall have acquired the
proper population and thothe other re-
quirementsquire ments for admission as forer
igneign a of the nation now

under that vialo tfrfr f the conatiprovisionpro
aution and fullowir hetho
of congress in ioioardregardard to 0uthothth r terri
tonnetoriessotof the united states there
was passed for the territory ofor
utah on the ath of september 18501650
and organic act being a paripartpartparl
of the united statesstites it became
fecesnecessarytary to provide bomesome kindhind cf

government and mr merritt brief-
ly outlined the government which
had been provided for the territory
of utah and the powers belonging
to congress and the territorial
legislative respectively suchbach be-
ing the case the question arose as
to what were rightful subjects of leg-
islation one wanwas that Territorythe
had a right to elect officers for local
government had a right to say how
they should be elected and whom
elected by the time place and man-
ner of their election and the terms
of their election congress ieeleereservingerving
to itself the power to elect superior
officers sucheuch as marWarmarshal
attorneyattorneys judges etc one of the
rights of the territory aloaho was to
elect Territerritoryterritorialtorlal auditor of public
accounts sheriffs probate judgesjudger
justices of the peace district con-
stables etc this right would
not be denied it followed then as
a logical sequence that if the legis-
lature hadbad the power to passpats laws
creating these officer the manner of
election etc it hadbad at the bamesame
time the right to prebpreaprescribecribe asa to the
term of whether it should be
two four six or ten years or for
life I1iff it saw proper everenceEveeverrOncesince the
territory had been organized the
term of the offices in question had
been prescribed indeed so far aaas the
auditor is concerned his term waivaiwa
to continue for two years and until
higbig successor was elected and quail
fled the defendants held their
offices by virtue of territorial sta-
tute it was a well settled ruleiule thattha
where power was given or conveyed
by a Eusuperiorpenion to an inferior that
tha power might tobce exercised by
the iatterlatter with the ramecame force and
effect aaas if used by the former him-
self and in this light counsel re-
garded tha territorial law providing
tarfar the office of auditor of public
accounts the power to create the
office had been delegated to the terr-
itory by the congress of the united
states in the organic act and it was
therethereforefere just as valid and binding
BBea a direct act of congress to the
same end would be and this del-
egated power not only authorlz d
the legislature to create the office
of territorialterniTerri audauditoraitor but to pre-
scribe the term of office and the
time thereafter that the officers
should continue in office namely
until his successor should be elected
and qualified it had been clearly
shown by mr rawHawhawlinslini whose argu-
ment in hlahia opinionlanlau was unanswer-
able that mr CISclyclariontonlon held biahia ol-
ilea fortrortfor twowo years by showing in ththea
first place that the legislature pro-
vided fonfoe this office in a general act
in which also were prescribed its
duties and powers also its liabilities
and qualifications after this the
legislature pasted another act by
which they dddad whatwhal repeal the
first no but recognizing the first
by extending the term of office two
years and until the successor should
bobe elected and qualified these
two acts being ferayera materiamateriaferia the
statutes must be construed togethertoge therlher
and counsel would lay it down be
yond a matter of dispute thatblat the
amendment of the act of 78 must
be read in conjunction with the act
of which it was made amendatory
as to the constituency and term

Referrinareferring to the office of sheriff
counsel said that the law provided
that that office should bobe elected for
two yearsyeara anaanci until his successor
should be elected and quailqualifiednnedfled and
he understood that it had been con-
ceded that mr DickDichbonasona argument
was based enon that assumption for
which complimented the
gentleman on his good judgment in
not attempting to attack tome thinglhing
that was unanswerable it could
not but beba conceded in the cascasaa of
the auditor andaud that of sheriff
whose cases were at issue that they
held for two years and until their
successors were elected and
qualified counsel on the other side
cited decisions from ohio missouri
Illiillinoisnolenoie california and one from
new jersey by which they would
show that thathe provision providing
for a specified term of office and
until the successor was elected and
qualified that the officer held over
only in thathe event of there being no
election and bywayby way of anawansweringering
histhis point defendantsdefendant counsel read

fromrom new jeneyjermy page
thenhen stated that ifit there was any

provisionsionsiGn linin the organic act prepro
the from elect

ing thothe officersofficea lain quequestiontion for a
term of 02 cr 4 years and until their

elected and quailqualifi-
ed

fl
therathetath prapro might bobe gometome ground forfor

ar i inn thetha whuh re the
law y brovprovidedded 2 yearbyeara or 4
yearbyears asa thetha case might beibegbe and un-
til thetho was elected and
qualified there was no question of
law aaas to hidhia right to hold over
thia was maIntmaintainedairedalred in the case otof

Goodwgoodwicklcklek against other
california caves referred to by
corneelcouneel it was not a quesquestiontion of0

but a question ol01 va-
cancy the hoar amendment not
tota the edmundsedmunda bill but to the civil
appropriation billbili provided that the
governor of the territory might tobbb

any vacancy that may exist by fai-
lure to elect at the then ensuing auaja
gust celection now it was concontendconreadtendtead
ed by the gentlemen that because
congressConangressgrebsgrees passed an act that the
govegovernoror might nilfill vacavacanciesnelesucles thu
the construction should follow that
the vacancy must be created ydyot
might as well bayeay sirbir that if A
gavegalebB authority to beilsell his reslreal
estate in sanhan francisco and A hathai
no real estate in that place that le-
cause B went there and made i
deed to 0 by which holie undertook b
convey thetha title that that crestedcreated
and invested the realty iain A aaas I1
constituent

it was argued further by coungecounsel
that an evil existed in utah antand

in this argument if indeed itA

were worthy the name thtbt
gentleman his friend mtbic
bhaiceball figured more aaas a stun
than a forum orator and to meet
which the edmunds law was maetmadl
and behe referred to what behe waval
pleased to term the rebellionbellion Kg

59jag and to the framing of the lawlawtyd
62 against polygamy it was weiweiwel

known and no one would denihadeny ha
a portion of the people did
polygamy and that they did beilesbelies
in doing so that they were
a command from god but it VMvo
argued that to0 o meet this evil th
edmunds law was enacted and folfd
lowingowing the same line of arargumentgurner
in order to carry out its terms tiatin
old officers would lave to babe turned
out that liflir effect weibweis mr niumai

argument this was ndolDOI

true congrevecongreCongresereeeB under the edmunda
law never contemplated any sudibusi
thing mrnir clayton forfon
who was present neither was 1171lhlitt
ing and naver had ivedalved in polegi

amy he was not a violaterviolator under
the jawlaw on the subject so fai

as the court could ascertain
i from the pleadings in thetho melcastcase

1
I

neither had ConcongressgreesgrEts unde-
rtaken to interfere with the

religiousreligions rsentiments of any man
it made no difference whether he b-
elieved in joe gold plates cia

I1 in mosesmosea tables of stone or in anyDJ
other absurdity but should it bbe
said the law was made to deal witwith

tthehagoldgold paplatesplateaI1 te but nnot the tabietable c

stoneatone that it was made to aneageaffectet thi
modemmodern but not the ancient pr-
ophets no court could for a m-
oment hold that congress hadbad aej

1

such intention and theether the laylavla
was not made applicable to UWulal
aloaioneit was no moreemore too boutah ftto any other place over which thitil
united states have exclusive jur
diction it would not do for gentgentl
men to come into court and Pargiaram
seriously that the objects of the iatilai
wuwaa to put down mormonscormonsMormons as molmoi
modsmoismons nothing of the sort ribthi
speech waswab evidently made for adboffl

of two purposes either cstoto wita
the groundlingsgroundlings stare or an alat
tempt to overawe this honorahonoratatf
court he knew however ti
honor was made of better metatmeta
that hahe could not be induce
to sacrifice his honor esas a judjudge

at thothe of popular clamor
but that he would poise tiltin
eoalascale of justice and deal impartial
ly popular opinion to the contralcont
notwithstanding that in this ameamer

1
j

leanleau court this temple of justicefustice wo

should to useuee a sportingspoiling term hatelave
a 1square deal and that weswas ah

we asked
referring again to argument ol01olioll

mr marshall the colonel said 11

should never have beebeen heard be-
yond tho pale of the hebtingheating 2 that
in listening to it he was pained for
llishis personal friend for whose la-
gal

le-
gal ability hohe had bofio luct
respect and at whose feet it might
bobe said he had sateat as did taulpaul at
the feet of gainGarngamalielaliel to learnearn the
law for him toboto so far forget the didi-
gnity of the forum as to descend t
the stump appealing to passion
swayswayededbyby the current of popopulistpulst

t

clamor wawacer to eaycay the least of it I1

out of place counselcoun I1 waswa almosta m0
ready to exclaim statsiao magni nomnow
nes umbra I1

counsel would have it undunderstooderstoodstoof
that the offices of the territoryTerritorltoriori
could not be declared vacant almaim0because certain imperialists boum
havobavo them vacant the law
not be twisted to accommodate ff01

exalt the hornborn of ephraimEphrafraairo mud
less that of ell laughter councow
seleel then referred to the letter of thette
judges to a certainceroala senator whid
figured lain the maiemale ing of thothe HOSThosl
amendment andaad rd
marshall placed 6so much sehuemu alsit

chrt couldconid possibly be saideald of it wa


