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to extend the right of franchise to
any other class of personspersona except

andaud defined by con-
gress but the section prescribing
the qualifications of voters had sev-
eral exceptions to it which instein
of weakening the argument
of woman suffrage strengthened it
it would notnet be denied he baidsaid out
side of any act of congress that
women born iuin the uniteduntied states
or legally naturalized through their
arentsparents13 having been naturalized ba
fore they became of ageages were as
much citizens of the united
states aaas men this was
an admitted fautfact having been
tested in charlstonChanistonariston as eanyearlyeary aaas
1832 then what werewera the excep-
tions that asastoto allali subsequent
elections the right of sufwagefage and
of boldingholding office shall be exercised
only by citizens of the united states
above the age of 21 years and by
thomthone above that age who have de-
clared an oath before a competent
court of record their intention to be-
come such etc

alsoaleo there shall bobe no denial of
the elective franchise or of holding
office to a citizen etc

when congressCongreesreea legislated upon
this subject and it having aheady
declared by express enactment that
women aaas described were as much
citizens of the united statesstales aaas men
were why then should they not
have the elective franchfranchiseiee extend
ed to them waswaa it to be supposed
thatabat congress in legislating upon
this subjectBubect having the act of 1855
view together with the decisions of
thothe courts since that time that ifit
they intended to conalconfineno the elective
franchinafranchisa only to maiemale citizens that
that body would not have saidbaid eoso in
BO many words exceptions alwaysal ways
point to the rule as for instance iti
it were provided that all men over
six feet nigh should not vote it was
clearly intoinfointerredired that all under that
measurement might do so one of
the exceptions prescribed by con-
gress was that thetho legislature
should not enfranchise persons un-
der 21 yearayears of age another was that
theythoy should not aliens
or any person who ladhad not declared
his Intentintentionsiouslous and in this the ex
certcaptionsons pointed to the rule he
held that the grant of power was
ample and that the right of franch-
ise was a rightful i ot legisla
tion one in fact that congressCongiess warlwasa
legislating on at the time and they
enyeay that as to all subsequent elections
the qualificationsquail of shall le
prescribed by the legislature subject
to the laIs to saysas they
should not confer the franfranchisechisa on
any one except hebe or she hebe a citi-
zen cror had declared hishla or her inten-
tion to become a citizen it appear-
ed to counsel viat upon a fair concou

tioution of the organic act to aal
the territories that congress
meant only to limit them on points
on which it hadbad in express lang-
uage limited them thetha exceptions
then pointing to the rule

etwasit wagwas a grave thing mrair mimerritterritt
saideadend for ahe judiciary without good
and causacause to undotaketake to
declare void a solemn aelact of the legi-
slature and especially an aact in
which the rights of mankind aroareaaroinin
evolved it must be acknowledged
a most wise and prudential act of
the fathers of our country in fram-
ing the constitution of the nation s
to make it an inherent prinprincipleciple I1inn
american polity in all the spatesstates
that the legislative branch and the
judicial branch should be sep-
arate and distinct and
therefore aside from the meritsmerhi
and the impoimportancetance of this case he
maintained that it should be for no
isgut cause that the judiciaryJudiciarv should
take upon itself to decare null and
void an act passed in all good faith
by the legislative branch of the
government that before such a step
were taken the clearest and bestbes ofor
reasonreasonsa should bobe adducedlillmill defining
without the thurow otof a doubt that
the lawmakerslaw mahersmakers had gone beyond
their power in the premisespromisess and
that ifjf there appeappearedareil in the minds
of the benchbanch a reasonjeasonseasonablyabiaablo doubt in
considering thisthia matter that doubt
should be given to the upholding of
the act and not otherwise and nono-
thing but an overwhelming force of
argument shouldhould move the court to
declare against the act and he did
not hesitate to eaysay that it tooktooh the
most ingenious argument on the
part of the mostmoat learned counsel
using the keenest and most accuse
logic to show that there was thetho
semblance of an infraction of power
by the legislature in conferring this
nightright on women

ifit therefore ihatha counsel were
right in his proposition that con
greab intended and did confer upon
the legislature the right to regulate
theibeth of voters at all

subsequent elections to the first
election after thetho organisationorganization cfof tue
territory then he would proceed to
the branch of the case

in proceeding with this branch of
thothe argument counsel refe redcd to thetho
decdeedecisionislonisloa of the supreme court of
the united states in the eagieeagle
brecht case also the united states
versus snow which went to show
that thothe powers granted the legislaleisgisiaisla
ture were ample to legislate on this
subject and this being conceded
the question was had that body
used it in a rightful manner in thus
bestowing the right of fianchise on
women to sustain this point
counsel read from dwanis on stat-
utes pages 144514155 on the construction
cfot statutes applying the rula there
in contained to the statute of 1859
and argued agas to whether they were
para materia upon the same sub
jcck which he claimed was the case
on the right to vote to meet
the argument of opposing counsel
claiming the aeleelact to bobe void
because the burdens imposed on tax-
payers were not uniform mr merbler
rit quoted from the decision of the
supreme court of this territory lain
the case cfof lyman versus martin
page delivered by judge em-
erson which went to show that babe
cause one portion or part of a
statute might be defective that did
not necessarily invalidatefatelate the whole
and lain connection with this liehe read
from a statute or jan 21 1859 sta-
tutes of utah defining the qualifi-
cations 0of male and those of female
voters

showing that womanscomans suffrage
had been directly ratified by the su-
preme court and the congress of
the united statestates he referred the
court to the decision in thothe engle-
brecht case also the edmunds law
prescribing the qualifications of ffe-
male voters

mr merritt showed 1 that
congress had conferred the power

thi2 therhe regioLegiolegislaturelature had
that power rightfully 3 thatcongress had ratified the suffrage
extended to women 4 by legi-
sla

Jliegreg
etive enactment the notact of the

legislature had betbeebetan approved and
the right extended exercised ferfor
twelve years

judge harknessharkHarbnessnesa continued thothe
argument for the peoples party
contending at the outset that the
act of 1870 wasiwas join itself perfectlyy
valid in states the power cfof the

to prescribe qualifica-
tion was unlimited except in cases
whorewhere the united statts constitu-
tion and state constitution provided
to the contrary and in torriterritoriestories
the power was limited only by the
united states constitution and actacts
of congress congress left it to
the states all the authorities
were agreed upon this point in
ufahutah there was no limitation affect-
ing the questionquest luniun it hadbad been the
policy of congress to leave the terri-
tories to seifself government the result
beingbeins that the power of a territ-
orial legislature may be greater
than that of a state which is limit-
ed by its own constitution ThoThol right
to vote counsel contended is hotwolnot a
natural rightrights but a statute priv-
ilege alfalt the cases required equaequal
ity of right in different classes and
uniformity of qualification must be
ddecidedaided under constitutional limitadimita
tionsand in theirheir absence different
classes might be made with differ-
ent qualification idoma might be
citizensciti otof the united states others
not ages might differ length of
residence might differ taxpayingspayingta
property qualification color educa-
tion voters might vote out of the
state the learned counsel quot-
ed au authorities upon this point
and continued to say that alallailfointthis
resulted iromfrom its being a statute
right and the people through their
representatives might regulate their
government in this leapele ct andrayand say
a few or many might vote just as
ththeyey mightamight conferJjudicialu d I1elalcial power on
one mau the entire popular as-

i femliyemily is not required to elect om
cers anyauy moremoie than to discharge the
duties of the offices in support of
this proposition counsel quoted from
the wyoming organic act and
then remarked that the XIV and
XV amendments to0 the Cons titu
tion showed that discriminations
could bo made unless hestralrestraineded
the expression in 2ndand utah p
that the qualifications must be uni-
form reasonable and Impartimpartialliilil if it
is meant inja all classclassesesisis without
authority exceptexcapt under constitu-
tional limitations the act Is not
invalid becabeCSbecause1130 it does not require
women to babe taxpayers or because
it conflicts with any lawjaw conce
citizenship the qualifications of
male voters were fixed by chap kiskij84
18591659 p 68 territorial Ststatutes in
substancece as 1111 white

male citizens over 21 yearbyears 1 aixalxsix

months residence no pe son ex-
cept a taxpayer was deemed a resirusi
dent but in 1868 the words free
and 1 i-white were stricken out he
fc opposed that warwax done in order to
conform to the XIV amendment
in 1870 conferred the
elective franchise upon women in
eucce only added the word I1 woman l

to the prior act and the qualifica-
tions aro the same as males except
it doosdocs not require taxpaying it re
pealed all acts in conflict with it if
qualifications may be made the act
idlis valid and both acts stand if

must bobe uniform as
was contended by the other side
then the taxpayingtax paying clause as to
male voters lais lain cocomillas and it is
that whwhich must fail but the act
conflicts with DOno law of
the wife laIs herself a citizen if mar-
ried to a citizen without reference
to livanve eyearsyears the widow
of a deceased citizen isalioIs alsoaiso a citizen
the daughter of a citizen Is a
citizen the daughter of a natural
ined citizen isjj a citizencitizens if her father
was naturalized before she became
21 s ears of ageago two possible cases
might come under the letter of the
act but not within its spirit or
meaning A widow or wife for
eign born who lais an indian or be

to a of canlonging race none whom
be naturalized and a daughter for-
eign born who was over 21 when
her father was naturalized statutes
cover subjects by generalgentral descrip-
tion and because possible cases mayway
come within thetho words andyesand yet the
statute not apply to them the act is
not therefore invalid or inoperative
the actnet 0 1878 prescribes no quali-
ficationficafleafi tion for voters but only an oath
for registration and ifit the tax-
paying qualification for males is in-
validvs iidlid that part of the oathcath is not
obligatory neither Wwaswab thethu rtact
inhi conflict with sec 5 organic act
or sec 1860 revised statutes toe
latter seems to be the last and takes
the place of the otherothur the word
qualifications clearly relatesbelales to

the kind of persons who may vote
Concongressgrebsgregs baideaid at the scat election
the qualifications shall be free
white male 21 years of age resi-
dent it treated each of these
words ifit they are

legislature could
change them andanil they became cun

qualifications and the
remainremainderdetoderooff fhethefbv aactct lais nonsensenoneenie
the proviso however shows they
ae qualifications and the limit of0
power in one or moremora re-
spects shows the intention
to grant it in all otherothere see 1860
and its exceptions show this more
clearly angress has only taidmid who
shall vote at thothe first election 2 its
direction ends there the power
hellsbellshen to who shall vote at

subsequent elections Is not only ex-
pressly given to the legislature but
if not given itjt would be a proper

of legislation under the
general grant of power the act
bashas also been ratified bjby bongrencongress
by 12 years acquiescence it had also
been ratified by clear implication in
the 8 h arc of the edmunds act
wherein it wabwaa specified that certain

shall natno t be allowed
to vote thereby implying in-
directly that other per-
sons may vote taking theactbet as ita whole counsel concluded as
follows first inIII the absence of
constitutional or congressional lim-
itation the may pres-
cribe different qualifications for dif-
ferent classes ofor voters and thisthia has
been the practice second

if the first is not sustainposition
ede4 the act iais still valid but the tax-
paying claudo injn the male ququalifybliffaliff

Is repealed and invalid
third the act conflicts with no lawjaw
of congress regregardingarAng citizenship
unless special and rare cases not
within atie spirit of the act may be
found a thing wholly uncertain
and then the act would only
be invalid as to such cases
fourth the actaci Is not
in conflict with section 5 organicact or section 1850 revrevised

but in harmony with themjtb the actset has been ratified bothbotu
by the of Concongressgressgrees andby its legislative act

mr brown maaemade the concluding
argument in behiabehalf of ththe people
he desired to call the attention of
tilethe court to one or two points thatthai
struck him should bobe considered in
this case here was a law on the
statute book of the territory of
utah their honors were the
judges of that territory sworn to
administer itsita laws to give them
full forcaforce and effect this law
was to be administered by them as
a valid law in the same manner
and with tiiethe same force that any
state law would be tylay its Judgejudgesonsun
til it was bbown that there laIs some-
thing in thothe constitution of the

unitta state or in the organic
law or the that created tha
law which rendered it void mr
brown then ccok up the various
points maintained by judge suther-
land rebutting them inginoin a vigorous
argument after which

judge mcbride made thetho conclud-
ing argument in the case he con
tended that it was never the anten
tion of congressCringress to confer the right
of suffrage upon women and that
being the case the act lain ques-
tion notwithstandingg it had
twelve yearsyearb on the statute boosboob
was void it waswab true that in the
eighth section of the edmunds act
a reference was made to the right of
women to vote but that hahe con
ended in nowayno way ratified the act of

1870 athingA thing that was void and
neevernever had any existence could not
be made good by lapse of time such
a thing would be new assiaasla proposition
of law and new as a proposition of
physics betitbutbud it was not true ananyin anyans
sense for this statute was without
authority when the edmunds
act was pending in thetho senate be-
lieving in his own mind that
it might be claimed as it
had in this case that the eighth
section of the edmunds law was inhi
a manner a recognition of the act
of 1570 behe bawsaw both senator win
domdorn and senator edmunds enon the
subjectsubjects both of whom eaideald that it
could not be construed into being a
ratification of the act

the argument waswaa concluded at
pm and the court adjourned

until 2 pm todayto day

THE TEST CASE

CHIEF JUSTICE HUTERS DECISION

tile womasWOMAN suffragerageRAaE ACT VALIDvaud
IN EVERY particular

AT 2 bloskcl osk this afternoon a deci-
sion was rendered la the third dis-
trict court in the case brought to
teahteat the validity of iho utah statute
conferring upon women the elective
franchise the attorneys on both
sidesaides were in CourtlancourlandCour tanddalara large90ge90 num
bl r of persons lateretterestel1 in the caseeme
were presenpresent

1 following in fulllull lais the
OPINION JUSTICE HUNTER

in the matter of the application
otof P ce westcottott for the writ
of mandamus directed to Willwilliam
showellShowelielJ deputy registrar of voters
of the first precinct of saltsal 6 lakecity county of baitsalt lake andond ter

of utah
the applicantapplicants florence L west-

cott asks for the writ of mandam-
us and presents her affidavit in
which she sets forth that she is a
female citizen of the united states
native born and over twenty one
years of age that she is the wife of
edward westcottcott who is a native
born citizen of the united sta es
toaivint she is a resident of the firstprecinct of salt lake city salt
lake county and territory of utah
that she has resided over two years
in baldbaid county and more than six
months last past in said first pre-
cinct that on thetho alth day of sep

A D 1882 topursuant the
notice of william biowellbhowell the dep-
uty registrar of voters in and for said
first precinct duly commissioned
qualified and acting as such regis
ration officer iain and for bald

precinct and then and there
lefore hicahim she offered to register aaau
a voter eccording to10 law and offered
to take the oath prescribed by the
statute of utah applicable to wo-
men or female voter and also
the oath prescribed bfbi the commie

or election for thutho territory
of utah and offered to prove that
shebhe possessed all the qualificationstiong
required by the acactacl conferring upon
women the elective franchise passed
by the governor and legislative

of the territory of utah
approved february bolh 1870istosudaudand
that she was not by rea-
son of anything in the acts of con-
gress referring to elections and elea
tonetoretorainin thisthia territory passed and ap
proved march she further
in said affidavit states that she pos-
sessed allali the reaul redrequired
under the territorial act aforesaid
and that she did no act or acts con
frary to the provisions of said con-
gressional act or any act of congressconartas
that shoeho did at the time and pace
aforesaid demand of and from the
said william snowell that the oath
be administered to her and saideaid
proofs taken and that said registra-
tion should enter her
on thetho list of personspersona qualified to
volevule at elections in eaid precinct

that eaidsaid william showell as
such registration boffl

cers then and there refusnefusrefuseded to ad
minister baidsaid oath and refused to
receive saideaid proof and refused to
regregisterIs tenter bherer namnamee as a voter enon thethi
ground ai her alleged that there is
no valid authority authorizing
women to vote and that therothere is no
valid authority for the registering cfof
women as voters in this territory
she further swears that by saideald acno
tionalon of kaideaid registration officer she
will be deprived of the right to vote
conferred upon her by the statutes
of utah unless the baideaid registra-
tion officer be compelled by the
court to adadminister baideaid oath and
take said proofs

upon the filing of thia affidavit in
the clerks emmiceoffice an alternative
wiitwilt of maumanmandamusdamus was issued in the
usual form audand the case hettetet down to
be heardbeard on the nth day of
september A D 18521892 at one

p m at which time the
case was called for argument
ft and mcbride appearing
as c for the rekres respondentpendentdentidents and
S J jonasson ar-
thur brown and judge harknesshardness
for the applicant

sutherlandrland and mcbride attorneys
for respondent filed a motimotionn to
quash the writ on the grogroundsunes

the facts stated in the affida-
vits and writ are notnob sufficient to
authorauthorizelz a the writ in this

ad the eaidsaid applicant to be re
gistered as a voter is not and was
not on the dayeny mentioned a lawful
voter because she is and was it wo-
man and such personperdon cannot exer-
cise the franchise except by
a direct vioviolationlAlonirlon otof tho laws of the
uniteunitedd statestates9

the only question submitted
court and upon which arguien is8
were heard was asits to the
or constitutionality of thiathe actacsac parpaa
ed by the governor and legislative
assemblyAs embly of the territory ifutah approved february 12 187-

1 do not deem it in th s
case to enter into the discussion of
the questionsque duons which havethavenhave been ioeoi o
often dlediediscussedcussed as s to be almost
threadbare 2 involving the powers
of ththethoCCcongConfangressgressiress of the unitta sta eaes
over the territories of the united
states and will assume that as to all
things pertaining to this territory
buchbuchcuch power Is sulbulsupremereme the divi-
sion of the territory ol01 the united
states into different parcels defin-
ing its boundariesbounbonndariesdarjes and drafts anoand
giving to each particular parcel a

Is the usual mode adopteda 1opted bycongress in setting up a didistrictstrictwhichwhen in common parlance hahm come
to be known by the distinctive term
territory at thothe time of such set-ting apart the congress nnt theunitedunited states has usually enacted
in the form of a stastustatutetute a code of
laws termed an organic act which
includes in its provisions the grant-
ing of certain powers to the people
residing within the prescribed
territorialt limits the powers thusgranted are fur the purpose en-
abling the people residing in tiletheterritory to form some kind ofgovernment for their governance
and protection it 13isis13 wellweliwe11 uunder-
stood

itde
stostoodd that all such powers eo60 long
as ahethe territorial existence con-
tinues are delegated powers em n
abing froinfrom the sovereign power
and subject to be recall d limited or
enlarged whatever power which
is thus granted subject to thethathonly
power of the Gon tresigresi to recairecilimit or enlaenia sego is supreme and so80far as the internal regulation of
the affairs of a territoryrorartoryI1 is con earnedconfers upon the people within tltheterritory a existencestence

in accordance with this leuacustomscustom the congress of the unitedstatesstates on the atil of september
1850 passed an act to esiaesraestablishblish aterritorial government for utahprior to this enactment no distinct-ive parcel of the domain of thegovernment was known as the terri-tory of utah when that enact-ment was it esmecame0 m ntointo ex-istence itsita boundaries wereestablished and the formforin of iteitsgovernment under the constitutionand laws of thethel united states waswabmarked out and the power ozemeringiD 9 into1 D tottheha businbubinbusinesseas of0 f formingforminMIDg aterritorial government waswaa conferredupon thelthe people therein
the exe etive power and authoritywas vestedtested in a Governgovernornr ainuiawho wasto be appointed by tilethe president ofthe united states A secretaryto be appointed in like manner

was
thothe legislative power and authorityu tho itywaswab veste 1 in a governor and alegislative assembly

seelbeci ion four of thia organic
g
actprovided the yaywayleayivay and means ofelecting the meMOruberatubera of the legis-lative assembly by this sec ionlon itiais provided that previous to the aratfirstelection the governor should cause

enumeration of ththethu inirhabitants of thetile several COUntcountiesleglei


