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to ext-nd the right of franchise {0
any other class of persons except
these n=med and deflued by Con-
gress. But the section prescribing
the qualifications of voters had sev-
eral excptions to it, which inste:d
of weakening the argument infavor
of woman suflfrage, strengthened it.
It would nct be denied, he said, out-
sjde of any act of Congress, that
women bern in the Uniied- States,
or legally naturalized through their
parents having been naturalized be-
fore they became of age, were as
much citizens of the Unifed
States as  men; this was
an admiited fact, hsving been
tested in Chariston as esar'y as
1832, Then what wera the excep-
tions? That as to all subsequent
elections “the right of sufl age and
of holding office shall be exercised
only by citizens of the United States
above the age of 21 years, and by
those above that age who have de-
elared an oath before a competent
court of record their intention to be.
come such, ete.”

Also, “There shall be no denial of
the elective franchise or of holding
office to a citizen, ete.”

When Congress legislated upon
this subject, and it having alieady
declared by express enactment that
women, as described, were as much
citizens of the United Stales as men
were. Why then should they not
have the elective franchice extend-
. ed to them? Was it to be supposed

that Cougress in legislating ulpon
this sublect, having the act of 1855
view, together with the decisions of
the courts since that time, that if

they intended to confioe theelective | p

franchisa only to msle citizens that
that body would not bave said so in
g0 many words? Exceptionsalways
point to the rule, as for insiance: ii
it were provided that all men over
six feet high should not vote, it was
clearly infe:red that aill under that
measurement might do so. One of
the exceptions prescribed by Ccne
gress was, that the Legslature |
should not enfranchise persons un-
der 21 vears of age;another was that
they should not enfranchise allens
or sny person who had not declared
his intentious; and in this the ex-
ceptions pointed tothe rule. He
held that the grant of power was
ample, and that the right of franch-
ise was a rightful rubject of legisla-
tion, one, in fact, that Congress was
Jegislating on at the time; and they
gay Lhat as to a1l subseguent elections
the qualifications of vote:s gshall ve
prescribed by the legislature subject
to the exceptionsjthat is to say,they

_—

should not confer the franchiss on|the p

subsegnent elections to the first
eleciion after the organization cf the
Territory, then he would proceed to
the second branch of the cace.

In proceeding with this braneh of
the argument counsel referred lo tie
decision of the Bupreme Court of
the United States in the Eugle-
brecht case, also the United BStates
versus Snow, which went to show
that the powers granted the Legisia-
ture were ample to legislate on this
subject; and this being conceded
the question was, had that body
used it in & rightful manner in thus
bestowing the right of f:aochise on
women? To sustazin this point
counse] read from Dwanis on Siat-
utes, pages 144-5, on the construction
of statutes, applying the ruie there
in contained to the statute of 1859,
and argued as to whether they were
para materia upon the same sub-
ject, which he clesimed was the case
on the right to vete. To meet
the argument of opposing counsel
claiming the e¢t to be void
because the burdens imposed on fax-
payers were not uniform, Mr, Mer-
rit quoted from the decision of the

| Supreme Court of this Territory, io

the case cf Liyman versus Martin,
page 144, delivered by Judge Em-
erson, which went to show that be-
cause one portion or part of a
siatute might be defective, that did
not necesgarily invali /ate the whole.
And in connection with this heread
from a Statute o! Jan. 21, 1859, Bta-
tutes of Utah, defining the qualifi-
catione o/ male and those of female
voters.

Showing that Woman’s Sufirage
had been directly ratified by the Ra-
reme Courf and the Congress of
the United States, he ref-rred the
Court to the decision in the Engle-
brecht case, also the Eidmund’s law
prescribing the qualifications of fe-
male voters,

Mr. DMerritt showed (1) that
Congress had conferred the power.
(2) The Legislature had exe:ci:ed
that power rightfaully. (3) That
Congress had ratified the suffrage
exlended to women. (4) By Leg-
islative enactment the act of the
Legislature had betn approved, and
the right extended exercised fer
twelve years,

Judge Harkness continued the
argument for the People’s Party,
contending, at the outset that the
act of 1870 was ian itself perfectly
valid. In States, the power of the
Legisiature to prescribe guallfica-
tion was unlimited, except in cases
whete the Uniled Btat-s Constitu-
ticn and Btate coostitution provided
to the contrary.” And in territorfes,
ower was limited ounly by the

any one except be or she be a citi-| United States Constitution and acts

zen or had declared his or her inten- | of Congress.

ed to counsel tiat upon a fair con | were agreed upon this po

tion to become a citizen., It appe
struction of the Organic Act to al
the ‘Territories, that
meant only to limit them on points
on which it bad, in express lang-
uage, limited theni—the exceptions
then pointing to the rule.

It was a grave thing, Mr., Merritt
sa'd, for the judiciary without good
and sufliclent cause, to unde:take to
declare void asolemn act of the Lieg=
jslature, and especially an ac¢t In
which the rights of mankiud are in
volved, It must be acknowl-dged
s most wite and prudential aci of |
the Fathers of our couuntry, in fram-
ing the Constitution of the natiou,
tomakeit an inherent principle in
American polity in all the S'ates,
that the legislative branch and the
judicial branch should be sep-
arate and distinot. And,
therefore, aside from the meris
and the importance of this case, h-
maintained that it should be for no
Isght cause that the Judiciary should
take upon itself todeclare nwvil and
void an act passed in all good faith
by the Legislative branch of the
government; that before such a step
were taken the clearest and best of
reasons should be adduced, defining,
without the shadow of a doubt, that
the law-makersa had gone beyond
their power in the premises; and
that if there appeared in the minds
of the Bench a ;easonable doubt, in
considering this matier, that coubt
should be given to the uphulding of
the act and not olherwise, and no-
thing but an overwhelming force of
argument should meove the Court to
declare sgainst the aci; and hedid
not hesitate to say, that it took the
most ingenious argument on the

art of the moat learned counsel,
using the keenest and most accute
Jogic, to show thal there was ihe
sembiance of an infraciion of power
by the Legisiature in conferring this
right on women,

If, therefore, the counsel were
right in his proposition, thst Con-

| not

Congress left it to
All the authorities
mt. In
Utah, there was no limitation affect-

Congress [ 1ng the question. It had been the

policy of Congress to leave the terri-
tories to self-govelnment, the resuit
being that the power of a Terri-
torial Legisiature may be greater
than that of a state, which is limit-
ed by its own constitution Thelright
to vote, counczel contended, is not a
nafural right, but a etatute priv-
llege. All thecases required equsl

ity of right in differest classes, and
uniformity of quahfication, muat be
d-cided under constitutional limita-
tions, and in their absence, different
clagses might be made, with difler-
ent qualification. Bowe might be
citizenz of the United States, others
Ages might differ; length of
residence might differ; tazpaying;
property qualification; color; educa-
tion; voters might vote out of the
state. The Jearned counsel quot-
ed authorities upon this point

| and continued to say that all this

resuited irom its being a statute
right, and the people, through their
re tatives, might regulate their
government in this respect, and say
& few or many might vote, just as
they might confer judicial power on
one mau. The entire popular as-
gembly is not required to clect offi
cers sny more than todischarge the
duties of the offices. In support of
this proposition counsel quoted from
the Wyoming Orgavic Act, and
then remarked that the XIV and
XV Amendments to the Constita-
tion showed that discriminations
could be made, unless restrained
The expression in 2nd Utab, p. 145,
that the qualifications must be uni-
form, reasonable and impartial if it
ismeant in all classes, is without
authority, except under eounstitu.
tional limitations. The sct 1= not
invalid becsuse it does not require
women to be taxpayers, or because
it conflicts with any law concerining
citizenship, The qusalifications of
male volers were fixed by chap. 84,
1859, p, 68, Territorial Statutes, in

grees intended and dld conler upon
the Legislature the right o regulate

the qualifications of voters at alll‘““male citizens over 21 years,” ‘“six|thing in the Constitution of the

j

|

1

subsiacce as follows:‘“free,”**white,” | tli it was ehown that there is some-

monthg’ residence.” No pe:son ex-
cept a taxpayer was deemed 8 resi-
dent. But in 1868 the words “fres”
and ‘white’” were stricken out. He
cupposed that was done in order to
conform to the XIV Amendment.
In 1870 theLegislature conferred the
elective franchise upon women; in
effect only added the word *woman’’
to the prior act, and the qualifica-
tions are the same as males. except
it does not require taxpaying. It re-
pealed all scts in conflics with it, If
qualifications may be made, the act
is valid, and boih =acts stand.
qualificaiions mwust be wuniform, as
was contended by the other side,
then the tax-paying clauce, as to
male voters, is in coufllct and it is
that which must fail., But the act
conflicts with no law of Congrees,
The wife is herself a citizen, if mar-
ried to g cltizen, without reference
to five years residence. The widow
of a deceased citizen isalso a citizen.
The daughter of a natizs citizen is a
citizen, The daughter of a natural-
ized citizen is a cilizen, if her father
was nataralized before she became
21 years of age, Two poseible cases
might come under the letter of the
act, but not within its spirlt or
meaning, A widow or, wife, for-
eign borp, who is an Indian, or be-
longing to a race, none of whom can
be naturalized; and a daughler for-
eign born, who was over 21 when
her father was naturslized. Statutes
cover subjects by gencral descrip-
tion, and becau-e possible cases may
come within the words, and yet the
statute not apply to them, the 2¢t is
not therefore invalid, or inoperative,
The act of 1878 prescribes no quali-
fication for voteis, but only an oath
for registration, and if the tax-
paying qu:lification for males is in-
velid, that part of the oath is not
obligatory. Neither was the act
In conflict with Seec. §, organic Act,
or Sec. 1860, Revised Statutes. Tue
latter seems to be the /ast and takes
the piacs of the other. The word
“qualifications” clearly relates to

If f

the kind of percons who may vote.
Congress gaid, at the fir:t election
the qualifications shall
white, male, 21 years of age, resi.
dent. If treated each of these
words as qusliffcatiocs.
notqualifications,no legislature could
change them and they became cun-

If they are |

stitutional qualifications, and the
rema'nder or the act ij8s nonsense,
The proviso, however, shows th
are qualifications; and the limit of
power in one oOr more re-
spects, shows the intention
to grant it in all others. Sec. 1860
and its exceptions, show this more
clearly. ( ongress has only s#aid who
shall vote at the “first election.” Its
direction ends there. The power,
hen, to pivvide who shall vote at
subsequent elections is not only ex-
pressly given to the Legislature, but
If not given, it would be a ‘“‘proper

-ubject of legislation” under the
general grant of power.

United =tates, or in the Organic
law, or the power that crea th's
law which rendered it void. Mr.
Brown then tcok up the various
Fointa maintained by Judge Suther-
and, rebutting them in ’a vigo:ous
argument, After which,

Judge McBride made the conclud-
ing argument in the case. He con-
tended that it was never the inten-
tion of Cnngress to confer the right
of suffrage upon women, and that
being the case the act in ques-
tion, notwithstanding it had wveen
twelve years on the statute booes,
was void, It was true that In the
elghth section of the Edmunds Act
a reference was made to the right of
women to vote; but that, he con-
‘ended, in no way ratifled the act of
1870. A thing that was wvoid and
never had any existence could not
be made good by Japze of time. Such
a thing would be new asja proposition
of law and new as a proposition of
phyeics. But it was notf true inany
sense, for this etatute was without
authority,. When the Edmunds
Act was pending in the SBenate—be-
lieving in his own mind that
it might be claimed, as it
had in this case, that the eighth
section of the Eamund’s Jaw was, in

a manner, a recognition of the act |

of 1570—I:e saw both Senator Win-
dom and Senator Edmunds cn the
subject, both of whom =aid that it
could not be construzd into belpg a
ralification of the act.

The argum:nt was concluded at
5.40 p.m., and the Court adjourned
until 2 p.m. to-day.
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THE TEST CASE.
CHIEF JUSTICE HUNTER’S DECISION.

THE WOMAN SUFFRAGE ACT VALID
IN EVERY PARTICULAR.

AT 2 o’clock, this afternoon, a deci-
sion was rendered ia the Third Dis-
trict Court, in the case brought to
test the validity of ihe Utah Statute

franchise. The attorneys on both
sides were in Court,and a larze num-
ber of persons interested in the case

were present,
Following, in full, is the

OPINION OFCHIEF JUSTICE HUNTER.

In the matter of the application
of Florence Westcott, for the writ

of mandamus, directed to Willlam

Showell, deputy registrar of voters
of the First Precinct of Salt Lake

| City, County of Salt Lake and Ter-

ritory of Utah.

- The applicant, Florence L. We:t-
cott, asks for the writ of mandam-
us, and presents her affidavit, in
which she sets forih, that sheis a
female citizen of the United States;
native born, and over twenty-one

The act| years of age; that she is the wif- of

has also been ratified by Congress | Edward Westeott, who is a native

Oy 12 years acquiescence; it had also
been ratified by clear implication in
the 8:h s-c. of the Edmunds Act,
wherein it was specified that certain |
perrons shall not be ailowed
to vote, thereby
directly that certeln other per-
sons may vole, Taking the
act as » whole, counsel concluded as l
foliows: Fust—In the absence of|
constitutional or congressional lim-
itation; the Legislatu:e may pres-
cribe dillerent qualifications for dif-

implying in-)

ferent classes of voters,and this has
been the unform practice.
—3f the first position is not sustain

ed the act is still valid, but the tax-

Second | P

paying clause in the male qualifi-
cations is repealed and invalid
Thirdi—The act conflicts with no law
of Congress regar.iog citizenship,
unless speecial and rare cases not
within toe spirit of the act, may be
found (a thing wholly uncertain)

and then the sact would only
be invalid 88 to such caces.
Fourth — The act 1iIs not

in conflict with seection 5, Organie
Act, or section 1860 Revised Stat
uteg, but in harmony with them;
5th, The act has been ratified, both
by the acquiesences of Congress and
by its legislative act.

Mr. Brown made the concluding
argument in behal! of the People.
He desired to call the attention of
the court to one or two points that
strock him should be considered in
this case, Here was a )Jaw on the
statute book of the Territory of
_Utah_ Their bhonors were the
judges of that Territory sworn to
administer its lJaws—to give them
full force and eflect. This law
was to be adminisiered by them as
a valid law, in the same manner
and with tue same torce that any
State Jaw would be vy its judges,un-

born citizen of the United Sta es,
tuat she is a resldent of the First
Precinct of Balt Lake City, Sait
Lake County and Territory of Utah;
that she has resided over two vears
In said county, and more than six
months last past in said Flrst Pre-
cinet; that on the 11th day of Sep
tember, A. D., 1882, pursusnt to the
notice of William Bhowell, the dep-
uty registrar of voters in and for said
First Precinci, duly commissioned,
qualifled and acting as such regis-
tration officer in and for said
recinct, and tken and there
vefore him ehe offered to register as
a voter eccording o law, and offered
to take the oath prescribed by the
Staiute of Utah applicable to wo-
men or femsle volers, and also
the oath prescribed by the Commis-
sioners of Ilection for the Territory
of Utah; and coffered to prove that
she possessed sll the qualificitions
required by the acl conferring upon
women the elective franchise pussed
by the Governor and Legisiative
Assembly of the Territory of Utah,
approved February 12lh, 1870;and
that she was not aisgualiged by rea-
son of anything in the acts of Con-
greas referring to elections and eie:-
tors in this Territory passed and ap.
proved March 22, 1882, She further
in said affidavit states that she pos.
sessed ali the qualificailons required
uader the Territorial act aforesald;
and that she did no act or aots con
irary to the provisions of said ccn-
gressional act or any act of Congress;
that she did at the time and p'ace
aforesald demand of and from the
said William Snowell that the oath
be administered te her and said
proofs taken, and that said registra-
tion officer should euter her nawue
on the list of persons (ualifled to
vote at eleclions in said Precinet,
That said William Showell as
such deputy and registration offi-

cer, then and there refused tg gd.
minister said oath and refused to
recelve eaid proof, and refused g
reglster her name &8 a voter en the
ground, as he aileged, that there iy
no valid auathority authorizing
women to vote, and that there is no
valid authority for the registering of
women as voters in this Territory.
She further swears that by said ac-
tion of said registration officer she
will be deprived of the right to vote
confe:red upon her by the Statutes
of Utah, unle:s the said registrae
tion officer be compelled by the
Court to administer eaid oath and
take said proofe.

Upon the filing of thiz affidavit in
the clerk’s office an alternative
Wiit of Macvdamus was issued in ihe
usual form, aud the case et down to
be hesrd on the 14th day of
September, A. D., 1852, at one
o’clock p. m. At which time the
case was called for argument,
sutherland and Me¢Bride appearing
as ¢ unsel for the re-pondent, and
8. J, Jonasson, Samuel;Merritt, Ar-
thur Brown and Judge Harkness
for the applicant.

Sutheriand and McBrideattorneys
for respondent, flled a moticn to
quash the writ on the grounds:

- 188, The facts stated in the affida-
vits and writ are uwot sufficient to
authorizs the writ in this,

2d, The eaid applicant to be re-
gister-d as a voter is not and was
not on the ¢ay mentioned a lawful

J

voter, because she is and was a wo-
man, and such person cannot exer-
cise Lthe e eclive franchise except by
& direct violstion of thu laws of the
United States.

Theonly question submi:ted tothke
Court, and upon which argumen 8
were heard, was as to the vaiiuiiy
or constitutionality of the act pas: =
ed by the Governor and Legislative
Asrembly of the Territory «f
Utah approved February 12, 187¢,

I do not deem it nec:ssary in this
case 1o enter into the discussion of
the questions which have been so
often discussed =8 to be alroost

threadbare, iInvolving the powers

be—{ree, | conferring upon women the elective | of the Congress of the Unit-d Sta es

over the Territories of the (nited
States and will assome that 28 to all
things pertainiog to this Territory
such power is sugreme. The divi-
sion of the Terrliory of the United
States into diflerent parcels, defin-

ing its boundaries and limits, and
giving to each particular parcel a

]

name, is the usnal mode aiopted by
Copgress in seiting up a district
which in common parlance has come
to be knpown by the distinctive term
Territory. At the time of such set-
ting apart, the Congress ot the
United States has usnally enactet
in the form of a stutute, a code of
laws termed an Organic Act, which
includ-s in its provisions the grant-
ing of ceitain powers to the people
residing within the prescrived
trrritorial limits. The powers thus
granted are for the purpose en-
abiing the people residing in the
Tlerritory to form some knd of
government for their governsnce
and protection., It is well under-
sto.d that all such powers, ¢o long
as the territorial existence con-
tinues, are delegated powers, em«n-
ating from the sovereign power,
and subject to be recall. d, limited or
enlarged. Whatever power which
is thus grant-d, subject only to the
power of the Gongress to recall
limit or enla ge is supreme; and so
far as the internai regulation of

the affairs of a Territory iscon erned,
confers upon the people within the
Territory a governmenta) existenca,

In accordance with this usns)
custom, the Congresa of the United
States, on the 9th of September,
1850, passed an aet to es:'ablish s
Ferritorial Government for Utah,
Prior to this enactment no di-tinet-
ive parcel of the domasain of the
Government was known as the terri-
tory ¢f Utsh. When that enact-
ment was passed it csme into ex.
istence, Its boundaries were
established and the form of its
government under the Constitution
and laws of the United States was
marked out, and the powe- of enier-
ing into the business or forming a
territorial governmei t was conferred
upTotrl:l the people therein,

€ exe uilve power and suthori

was vested in a (Goverior Wh[? ::g
to be appointed by the President of
the United States., A Secretary was
to be ap inted in like manner,
The Legislaiive power and &uthority
Was veste! in a Governocr and s
Legislative Assembly, e

Seciien four of this Organicm
proviced the way snd means of
electing the mern:bers of the Legis-
lative Assembly. By this sec ion it
18 provided thsat previous to the fArst
election, the Governor should cause
& Census or enumeration of the ir.
habitants of the several counties




