ah8

116 U. B, and in 8now?s case, 120
U. 8., that sexuai intercourse was
not an indispensable clement of un-
lawful cohabitation; but it did oot
#ay, nor has any court said that
when gexual intercourse takes place
betweon the parties, during the con-
tinuance of an unlawful cohabita-
tion, such intercourse docs not form
part of the cobabitatlon. On the
contrary, while proof that it did not
occur during the cohabitation is no
defense to the charge, yet proof that
it did oeceur is one of the highest
ovidences of the unlawful cohabita-
lion and is admitted as such agninet
the nccused. This is the Invariable
rule in the Utah courta.

This court bhas said that *‘the
offense of cohabiting with inore
than one woman * * * may be
committed by the man by living in
the same liouse with two women
whom he had theretofore acknowl-
edged ns his wives, and cating at
their regpective tables, and helding
them out to the world by his lan-
guage or conduct, or both, ns his
wives, though he may not occupy
the same bed or sleep in the aame
room with them, or either of theny,
or bave mexunl intercourse with
either of them. The offense of co-
habitation, in the sense of this
statute, is committed if there in o
living or dwelling together ns lius-
band and wife. 'Thisis inberently,
a continuous offense, having dura-
tion; nnd not an offvnse consisting
of an isolated act.”’

Whilo this court has said that the
foregoing state of (ncts constitutes
unlawful cobabitation, it has not
anid that such cohabitation might
not exist on some other state of fucts,
nor has it said that any of theacts
enumerated are indispensibly neces-
sary to coustitute the oflense of un-
lawful cohabitation. Residence in
the same liousehold 18 not n neces-
sary element; nor is the introduc-
tion of the plural wife by the
dofendant, nor eating at the same
table, nor the multitude of other
evidences of the relation, necessary
vlements, but thoy are all nets going
to J)rovu the uniawful relationship
and conduet, and forming a part of
it. No one nor any number. nor
any particular kind of actsare nee-
essary elements In the sense of be-
ing of the essence of the cerime; it
Is only neecessary to show a sutﬁci-
ent number of a certain character of
aets to make out the offense. It
is one of the peculiarities of n eon-
tinuing offense of this character that
no matter how few, nor how many,
nor how long continued the dis-
tinguishing acts of thoe oflense, they
form but a single indivisible offensc.
To live in the same house with the
plural wife outwardly occupying the
relation of husghand and wﬁ‘e, is suf-
ficient to constitute the oflense. If
the partics oceupy the same bed,
this but adds another faet to the
proof, It does not make another
erime.

In the language of this court, the
offense of unlawful cohabitation is
committed if there is “a living or
dwelling togctherr ar hustand and
wife.?? Hvery net or fact that goes
to make up such Jiving or dwelling
together, whether it be living in the
same house, or eating at tho same
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table, or holding the women outas]
wives, or occupying the same beds
with them, or any other act that |
goes to make up the cohabitation,
constitutes n part of the trausaction.
If n state of facts exlsts which con-
stitntes this offense, the gravity of
the oftense Is not increased by any
other additional fact included in it.
If the parties have lived and dwelt
together as husband and wife with-
out sexual intercourse, an offense
has been committed; if they have
lind sexua!l intercourse during such
Hving or dwelliug togcther, it was
by virtuo of this relationship or
claim of marriage, and it beconies a
part of the trananction of cohabita-
tion. It does not change the char-
acter of the oftense, because it was
as much unlawful eohabitation
without ns with the element of rex-
ual intercourse, but if that fnet
exsts, it becomes a part of, andso
involved in' the cohabitation that
the govornment is barred from prose-
cuting for the cohabitatlon nnd af-
terwards maintaining o separate
prosecution for that element. And
this view Is in harmony with the
authorities.

The keeping of a disorderly house
during tho entire perfod of time
prior to the finding of the indict-
ment, a3 in the case of unliwful
cohabitation, is a single, continuous
offense, inefpable of divislon into
separate crimeg—made up it niay
be of many acts extending over
many days, but eonnected by the
thread of continued and unbroken
nction into a single and undivided
whole. A convictionas & common
seller of liguor is a conclusive bar to
all complaints for sales prior tu com-
mencing the action on which the
convwiction was had.

The same principle applies to this
case. The defendant has been con-
victed—not for a single act, nor for
a geries of acts—his offense consista
not of a single act nor of a serles of
acta—but of a genernl and system-
atie”course of econduct, a mode of
life, a habit, if you please; and he
having been con victed of such mode
of life or hnbit, has been convicted
of every act which goes to make up
or form a purt of that mode of life
or habit, and he cannot again be
punl:-;heti for one of those acts, with-
out an arbitrary disregard of the
rule that no man shall be twice
punished for the same offense.

Inasmuch as it was incompetent
for the grand jury to divide up the
continuous transnction and present
more than one indictment for un-
lawful cobabitation, it was also in-
comipetent and illegal for them to
present one indictment for unlawful
cobabitation, covering n portion of
the transaction, nnd then select an
isolated nct compising another
part of the transaction, and indict
for it under the name of adultery,
It is another nttempt o do what this
court gnid In the Snow ecuse could
not be done, punish 5 person more
than once, for a continuous and in-
divirible ofTense.

Counsel insirta that these charges

must he geparate and distinet of-
fenses, becanure “there is no period !
of time that is commion in the two
indictments,?* and, heeause, under|
the Mnssachusetts rule, no evidence

"continuous colinhitation fromi

is admissable tending to show that
a continuous oflense was comymit
“at any other time than upon the
duy nnmed.” This is not the rule
in Utah. The evidence is not con-
fined to the time lnid in the Indict-
ment, but if it were the contention
would net be sound. 1n comsider-
ing this case the court must take
the whole record, and construe the
indlctments with reference to the
plen of tormer conviction, inter-
sed on the second trinl. When
hip is done, it appenrs, as has al-
rendy been shown, that the act o
sexual intercourse, which constl-
tutes the nlleged ndultery, was com-
mitted during the continuance ©
the cohabit tion and formed n part
of it. This being so, and but one
continuous offense having beeld
committed prior to the fnding of

the indictment, it was net within
the power of the prosecution, b ;.r-
n—

bitrarily fixing the dates in eac

dictment, upon which the acts com-
lnined of were committed, to there-
y multiply the offenses.

This is very clearly ilustrated by
the case of Btate v. Kgulisht (41
lown, 574) where several indlct-
ments were found by the sam®
grand jury ngninst. the appellant for
uttering and publishing forged
checks, and others for forgery. Af
ter conviction upon one of these In-
dictments the appellant was put ol
trinl for another. He pleaded the
former conviction, which was ovel-
ruled by the trial cours, The Su-
preme Court sustained the plen,
and said :

“Whether certain criminal acts
constitute one crime or more, nius
depend upon the nature and circunl-
stances of tho ncts themselves.
When the defendunt uttered, at the
Davenport National Bank, fourl
forged checks, the oharncter of his
net beeame filxed. He cither com:
mitted one crime or he committed
four. It is not competent for the
Btate, at its election, by the form of
the indictment, to-give to the de-
fendant’sact the guality of ono crjme

or of four, at pleasure. Theact par
tnkes wlmi]i\lr of the one charncter 0:
wholly of the other, & #

1t is urged by theappellec
the Btate had failed to prove the
forgery of the check descrl in the
first indictment tried there would
have been an acquittal, and that 1
is n daugerous rule to allow such ac-
quittal to be plended in barto a sub-
sequent prosecution for uttering a0~
other cheek, since it would thereby
be placed in the power of .the de-
fendaut to secure @ trial upon the
indictment under which " he knows
no conviction could be had, and
then plead thegudgment of aeyuit-
tal ns a bar to the other indictments-
But the State ean and should prer
vent tho happening of any sut
contingency, by charging the uttet-
Ing of all the checks offered at th€
same time, in oue indictment and 88
hut one oftense, When this is don]?:
the proof that any one of the chet 8
was known to be forgery will sup”
port the indictment.”’ the
Bo wesny in this case that ﬂ
prosecution should have charget
Cictor
ber 15th, 1885, to Beptember 24“}5
1888, bul having carved eut an ©




