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U SsanataSandand inta snows case
17 S that sexual intercourse was
not an indispensable element of uun-
lawful

n
cohabitation but it did not

say nor has any court said that
when sexual intercourse takes place
between the parties during the con-
tinuancetinuance of an unlawful cohabita-
tion such intercourse does not form
part of the cohabitation on the
contrary while proof that it did not
occur during the cohabitation is no
defense to the charge yet proof that
it did occur is one of the highest
evidences of the unlawful cohabita-
tion and is admitted as such against
the accuseaccusedcL this is the invariable
rule in the utah courts

this court has said that the
offense of cohabiting with more
than one wowomanman maybemay be
committed by the man by living inin
the same house with two women
whom he had theretofore acknowl-
edgeded d as his wives and batineating at
theirr respectrespectiveive tables and hoholdingng
them out to the world by his lan-
guage or conduct or both as his
wives though he may not occupy
the same bed or sleep in the same
room withwife them or either of them
or have sexual intercourse with
eltheroneitherelthe of them the offense of co-
habitation in the sense of this
statute is committed if there is a
living or dwelling together asa hus-
band and wife thisalvi is inherently
a continuous offense having dura-
tion and not an offense consisting
of an isolated act

while this court has said that the
foregoing state of facts constitutes
unlawful cohabitation it has not
said that such cohabitation might
not existon some other state of facts
nor has it said that any of the acts
enumerated are indispensably neces-
sary to constitute the offense of un-
lawful cohabitation residence in
the same household is not a neces-
sary element nor is the introduc-
tion of the plural wife by the
defendant nor eating at the same
table nor the multitude of other
evidences of the relation necessary
elements but they are all acts going
to proverove the unlawful relationshipantand conduct and forming a part of
it no one nor any number nor
any particular kind of acts are nec-
essary elements in the sense of be-
ing of the essence of the crime it
is only necessary to show a suffici-
ent number of a certain character of
acts to make out the offense it
is one of the peculiarities of a con-
tinuing offenseense of this character that
no matter how few nor how many
nor how long continued the ddis-
tinguishing actsacte of the offense they
form but a single indivisible offense
to live in the same house with the
plural wife outwardly OCCUPYoccupyingDg the
relation of husband and wife is suf-
ficient to constitute the offense if
the parties occupy the same bed
this but adds another fact to the
proof it does not make another
crime

in the language of this court the
offense of unlawful cohabitation is
committed if there is a living or
dwelling together as husband and
wife every act or fact that goes
to make up such living or dwelling
together whether it be living iniii the
same house or eating at the same

table or holding the women out as
wives or occupying the same beds
with them or any other act that
goes to make up the cohabitation
constitutes a part of the transaction
if a state of facts exists which con-
stitutesutes this offense the gravity of
the offense is not increased by any
other additional fact included in it
if the parties have lived and dwelt
together as husband and wife with-
out sexual intercourse an offense
has been committed if they have
had sexual intercourse during such
living or dwelling together it was
by virtue of this relationship or
claim of marriage and it becomes a
part of the transaction of cohabita-
tion it does not change the char-
acter of the offense because it was
as much unlawful cohabitation
without as with the element of sex-
ual intercourse but if that fact
exists it becomes a part of and so
involved in the cohabitation that
the government isbarred from prose-
cuting for the cohabitation and af-
terwardster wards maintaining a Fieseparateparate
prosecution for that element and
this view is in harmony with the
authorities

the keeping of a disorderly house
during the entire period of time
prior to the finding of the indict-
ment as in the case of unlawful
cohabitation is a single continuous
offense incapable of division into
separate crimes made up it may
be of many acts extendingextenextendingdin over
many days but connected fyby the
thread of continued and unbroken
action into a single and undivided
whole A conviction as a common
seller of liquor is a conclusive bar to
allad complaints for sales prior to com-
mencing the action on which the
conviction was had

the same principle applies to this
case the defendant has been con-
victed not forfbi a single act nor for
a series of actsacte his offense consists
not of a single act nor of i series of
acts but of a general and system-
atic course of conduct a mode of
life a habit if you please and he
having been convicted of such mode
of0 life or habit has been convicted
of every act which goes to make up

a part of that mode of life
or habit and he cannot again be
punishedhWd for one of those acts with-
out an arbitrary disregard of the
rule that no man shall be twice
punished for the same offense

inasmuch as it was incompetent
for the grand jury to divide up the
continuous transaction and present
more than one indictment for un-
lawful cohabitation it was also in-
competent and illegal for them to
present one indictment for unlawful
cohabitation covering a portion of
the transaction and then select an
isolated act comprising another
part of the traustransactionaction and indict
for it under the name of adultery
it is another attempt to do what this
court said in the snow easecase could
not be done punish I1a person more
than once for a continuous and in-
divisible offense

counsel insists that these charges
must be separate and distinct of-
fenses because there is no period
of time that is common in the two
indictments and because under
the massachusetts rule no evidence

is ad tending to show that
a continuous offense was committed

atanat any other time than upon the
day named this is not the rule
in utah the evidence is notdot con
fined to the time laid in the indict
ment but if it were the contencontentiontiou
would not be sound in consider-
ing this case the court must takevethe whole record and construe the
indictments with reference to the
plea of former conviction inter-
posed on the second trial when
this is done it appears as heshas al-
ready been shown that the act of
sexual intercourse which consti-
tutes the alleged adultery was com-
mitted during the continuance of
the cohabit and formed a partpaa
of it this being so and but OROone
continuous offense having been
committed prior to the finding of
the indictment it was not within
the power of the prosecution by brar-
bitrarily fixing the dates in each in-
dictment upon which the acts com-
plained of were committed to there-
bygrainedy multiply the offenses

this is very clearly illustrated by
the ewecase of state v 41

iowa where several indict-
ments were found by the same
grand jury against the appellant for
uttering and publishing forged
checks and others for forgery aft-
er conviction upon one of these in-
dictments the appellant was put on
trial for another he pleaded the
former conviction which was ovover-
ruled

er
by the trial court the su-

preme court sustained the plea
and said

whether certain criminal acts
constitute one crime or more must
depend upon the nature and circum-
stances of the acts themselves
when the defendant uttered at the
davenport national bank four
forged checks the character of his
act became fixed he either com-
mitted one crime arheor he committed
four it is not competent for the
state at its election jayby the form of
the indictment to give to the de-
fendantsfendants act the quality of one crini
or of four at pleasure the act par-
takes wholly of the one character or
wholly of the other

I1 it is urged by the appellee that iiif
ththe stateeState had failed to proverove the
forgery of the check described in the
first indictment tried there would
have been an acquittedacquittal and that iti
is a dangerous rulerule to allow such ac-
quittal to be pleaded in bar to a sub-
sequent prosecution for uttering aan
other check since it would thereby
be placed in the power odtheof the de-
fendant to secure a trial upon theto
indictment uader which he knowsknow
no conviction could be hadbad and
then plead the judgment of acquit-
tal as a bar to the other indictments
but the state can and should pre
vent the happening of any such
contingency by obarchargingging the utter-
ing of all the checks offeofferedadd at thew
same time in one indictment and aas

but one offense when this is donedoja
the proof that any one of the cheam
wasras known to be forgery will SPev

port the indictment
so we say in this easecase that the

a
prosecution should have charged
continuous cohabitation from octo-
ber 1885 to september jtb
1888 but having carved out anA


