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the bystanders, or from the county atTHK KUDOER ULAWSON CASE
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lee solely because of a religious be-- I
lii'i."

Alter roadin!; and commenting upon
i tf.te pro isious ol tin statute pre'scrib-- I

luu tde qu ililiciiious of grnd Jurors,
i tltti moile of challeniii when the de-- :

fetidaut has beeu hel l to answer, aud
the I'ltiH't of a motion to set aside the

cate 'and sustain ttie sacred ri k lit of
the plaintiff in error, and d nil citizen
of I lull, tohclt'it.l by ! ol and im
partial Juries of thrlrpei-is- , tnis esse Is
most respectfully submitted. '

. a ji ,

llw lo 1.1 am n Ilm lySome selrntlsts arc ttylnitto show how this can be done, "linl
ou can't live very well on o little

money. That sort of economy Is poor
bnsiuess, and generally result In dys-
pepsia. A hi srty Hppt lite and a noiiihI
digestion enable people lo eai u iroiiirti
I o procure pood "(nifire men! If in-
gestion is poor, take Unmn'j Iron
Bitter, which will make it rlKht. Mr
A.S. Hohne, C'lluton, lows, says, "I
found great relief from dy spcpsia, bv
nslng Brown's Iron Hitters

Royal a Perfect Baking Powder Ab-

solutely Free from Lime.

convict or acquit the defendant, as he
may chooee, and in a Territory where
the marshal himself maybe Imported
from a distant State, and his deputlc
neither may be the most conscientious
nor responsible of men, there certain-
ly is great danger in conferring
upon them this important dis-
cretion and alioost ubUhmUmI power

And if jour llouors could be per-
suaded to believe, as has been sug-
gested by counsel, that this condltiou
of things IS rood enough for the 'Mor-
mons,' and that by sanctioning it, you
should show them that ia the 'cam-
paign which has opened they need ex-

pect no fun,' there is a very
obstacle in the way of adopting this
rule for their exclusive bene tit. It the
court can obtalu a Jury by open venire
in a polygamy case, It can do the same
In a prosecution for murder, or In any
other case, and when the role is once
established no man's life or liberty will
be secure In the Territory of Utah. It
is true .the (unpopular 'Mormons' are
the Individuals against whom this
mighty engine of oppression is now
directed, but who can tell how soon it
might be turned by malice, spite or
hatred against the life or liberty of
some Innocent person, not of the
'Mormon' faith, whose unprincipledaccusers might seek thereby to wreak
upon him their malicious vengeance. I
cannot believe that you will sanction
such 'an outrage done in the name
Of Justice,' by sustaining this
open venire process which has
never been favored by our
legislatures nor encouraged by our Ju-

diciary until now, and where resorted
to at all it has ouly been to providetalesmen for filling occasional defi-
ciencies In the regular panel, aud not as
a means of obtaining eleven out of
twelve Jurymen, as In this case.

With the confident assurance that
these grave questions will receive the
careful consideration to which tbey
are entitled, and that the decision of
this honorable court will fully vindi

The Royal Baking Powder is consider! by all chemists
and food anilysta to be a marvel of purity, strength, and
whoJesomunes.s. Furthermore, it is now the onlj baking
powder before the public free from lime and absolutely pure.

This is due largely to the improved method by the use of
which it has been made possible to produce a perfectly pure
cream of tartar, from which all the lime has been eliminated.

This chemically pure cream of tartar i3 exclusively em-

ployed in the manufacture of ther Royal Baking Powder, so
that its absolute freedom from lime and all other extraneous
substances is guaranteed.

Pi ofessor McMurtrie, late chemist in chief to the U. S

Department of Agriculture, after analyzing many samples of
cream of tartar of the market, testified to the absolute purity
df that used in the Royal Baking Powder as follows:

" I liave examined the cream of tartar manufactured by
the New York Tartar Company and used by the Royal
Baking Powder Company in the manufacture of their baking
powder, and lind it lo be perfectly pure, and free from lime
in any form.

" All chemical tests to which I have submitted it have

proved the Royal Baking Powder perfectly healthful, of

uniform, excellent quality, and free from any deleterious
substance. WM. McMURTRIE, E.M., Ph.D.,
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Forewarned
of danger by the condition of your blood,
as shown In pimples, blotches, boils, or
jlicoloratlons of the sk'n; or by a feeling
of languor, Induced, perhaps, by inactivity
of the stomach, liver, and kidneys, you
should take Ayerfl Sarsaparilla. It will
renew and Invigorate your blood, aud
cause the vital organ to properly perform
their fanotions. If yon suffer from

Rheumatism,
or Neuralgia, a few bottles of Ayers

will relieve and ears you. Alice
Kendall, 218 Tremoot St., Boston, Mint.,
writes : " I have beeu troubled w 1th Neu-
ralgia, pain in the side, and weakness, and
have found greater relief from Ayeri
HarnspsriHa than from any other remedy."
J. C. Tolman, 536 Merrimack St., Lowell,
Mass., writes : " In no other remedy have
I ever found such a happy relief from
Rheumatism as In

Ayer's Sar
upartUa." It instils new life Into the
blood, and imparts vitality and strength.
Being highly concentrated, It It the most
economical blood portlier.

Prepared by Dr. J. C. Aysr

For sale by all druggists.
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tes waf a rightful subject ot legisla
tioo.

It is not denied but on the contrary
is expressly admitted in the record that
the persons excluded from the grand
jury possessed all the statutory nulli-
fications and were in every way eiigible
and entitled to serve as grand jurorsunless section 5 of the KJ in on Is Act
authorised their exclusion. The lan-
guage of this section shows conclu-
sively, we think, that it can have uo
possible application to grand jurors,
and by its terras it does not apply to
petit Jurors except In 'a prosecution
lor bolt gamy, bluaiuy or nulawful co-
habitation under a statute of the
United States.'

The grand jury that found this in-
dictment was the regular grand jury
for the district, whose duty it was to
inquire into all offences, as well under
the laws of the Territory as under the
laws of the United States, and the im-

paneling of that graud Jury was no
more prosecution for polyyainy
than it watt a prosecution for burglary,because the Jury wax a likely tube- -
called upon to investigate the one class
ot offences as the other. It was a pro-
ceeding had prior to the commence-
ment of any prosecution, and was not
'under any statute of the United
States,' for the impaueling ot grand
juries is regulated entirely by the ter
ritorial statute, and there is uo law of
Congress on the subject which appliesto the Territories.

The construction of the Edmunds Act
contended for by the prosecution
changes its terms so as to make them
applicable to all jurors in the Terri-
tories, and in effoct creates a new
cause of challenge to all jurors, which
was clearly not the intention of Con-
gress, becat.se the act expressly lim-
its the challenge tj Jurors in prosecu-
tions for the special offences named.

Butif the section is applicable at all to
graud Jurors, the terms of the law were
not complied with, for none of the
jurors who were retained on the panel
were interrogated as to their belief in
the rightfuluess of cohabiting with
more thau one woman, if the jurors
of the one class were disqualified be-
cause they lelieved il right to have
more thau one wife, those of the other
cl .bs would also be disqulitled by the
same section if they believed it right
for a man to cohabit with more than
one woman, anil H should have been
ascertained whether or int Hut.: were
any such persons on the jurv. Cer-

tainly Congress never iuteudVd that
members of one of these classes should
be singled out and packed into a jury
box to indict members of the other
class. Nor can we believe that this
Court will sustain the view which has
to some extent prevailed in Utah, that
the cohabitation referred to iu the Ed-

munds Act Is confined to 'the tuarriaite
relation, ' or in other words that this
provision can affect only the 'Mof-mo- n'

part of the community, who
alone 8 us tain such relations; but on
the contrary we confidently assert and
maintain that It applies to all unlawful
cohabitation, without regard to the
marital relations of the parties.

As regards the second reason- - as-

signed by counsel why, as he claims,
the 'Mormon' grand Jurors were
rightful! v excluded from the panel,an 1

his charge that they were not 'good
aud lawful men because they believed
it 'right to commit crime,' I desire
first to call attention to the fact that
the statute says nothing about grand
lurors being 'good ana lawful men;'
but it does prescribe certain qualifica-
tions, all of which were possessed by
those wtio were excluded. As a
grave moral charge has been made
against the entire "Mormon" people,
aud thev have been accused of believ
ing it 'right to commit crime,' I trust
you will permit me to nrieny answer
this serious accusation, aud, if l Ond
it necessary Jo allude to facts not
strictly within the record of this case,
1 feel that, under the circumstances,
you will Justify me in so doing.

In the consideration of this point it
must not be forgotten that these peo
ple believe in plural marriage as a part
of their religious faith, and regard it
as a principle which has been revealed
by Ood. aud the practice 01 waicu has
been commanded of Him. The belief
in the rightfulness of this principle is
as touch, a part of the religious faith of
those "Mormons who nave not a plu
rality of wives as of those who are
actually living in that relation, aad
tney could not oe induced to eitner
deny the correctness of the principleor assert that tbey believed the prac
tice to be morally wrong. But while
they entertain this implicit faith in its
truth and divine origin, tbey neither
ignore nor deny the unpleasant fact
that, by an act oi congress, the prac
tice of polygamy is made a crime, and
wnen examined as to tneir competencyas Jurors la this class of cases, tbey
have, tune and again, asserted, under
oath, that they would not hesitate, If
an accusation were made against one
of - their number for violating
that law. to either indict
or convict, as the case might re- -
renuire: and tnat tnis statement was
truthfully and honestly made, has been
abundantly proven oy tne iact mat
Mormon' luriea nave luaietea ana

convicted their brethren for these of
fenses against the law. believing that
they were justified in so doing because
tne law of the land and tneir oams re
quired it. but denying that there was
any moral guilt attaching to the com
mission of the act. iu other words.
these people say that plural marriage
is not morally wrong, because uod has
said so, yet, who ever enters into it,
while it is prohibitea by law, must
take the consequences of his acts, aod,
if proven trulltr. must suffer the pen
alty. Is It just and risfht to say that a
man who thus believes but has violated
uo Jaw himself, is. not a 'good and
lawful man and that for sacb a be-
lief the entire Mormon' "peope, who
comprise at least four-fift- hs of the
population oi ' trie nerntory. may oe
excluded from the grand inquests of
tne communities in wnion tney live,
whose duty it is to enquire Into
the commission of all offenses
against the law, whether congressionalor territorial? May they be deprived
of representation on the grand Jury,
wnicn was regarded uy tne niHsirious
founders of this treat commonwealth
as one ot the Indispensable safeguards
to liberty, and one of tne most preciousand important institutions of a free
government? Can these most sacred
rights and privileges of free men, to
participate in the administration of
justice in their own communities, be
wrested from then not bepaqsa of any
icut Ol tueirs, uuk quup j tjeiiaqitv tuey
will not say they believe that Jto be
wrong which Alratabty God has de
clared to. be right? . it this be so, then
it aoes seem to me a most oiemn
mockery to assert, as has been done In
this honorable presence to-da-y, that
these peopje enjoy religious liberty and
freedom of conscience,''! :

JOSTICK MATHJEWST j-
"
J

Is it not the practice. Mr.' Richards.
In many of the States, to ask Jurors tn
murder cases if they haveconscleccions
scruples against finding a verdict oi
guilty J . J ' r.'

! MR. RICHARDS! ,
- '

. t ,. T.

'Yes. your Honor; but that rule onlv
applies to trial Juries in cases where
the penalty rnlht be death, and the
Juror's answer that ha has such scru-
ples shows conclusively that he could
not And a verdict for the prosecutionwithout violating his conscience, hence
his incompetency to sit in the case.
uut nere tne . principle' is entirelydifferent. There is no reason or cus-
tom authorizing such a question to be
put to a grand Juror, and even If there
were, and it bad been entirely admiss- -
able to ascertain the belief of these
urorsonthe point nnder dlsousslon.

and that belief proved to bsti I have
stated, then I say 'there ; coold - te no
question as to taetr competency to act'
aa graud Jurors, for their ponscienoea
would nave reauired an indictment
from them If the. (acts warranted It.
Of course we had no Opportunity to
show the exact state of mind of these

but similar cases have comeKrors, Honors where the? record
showed Just the state of facts which I
have supposed to exist here, and which
from ray intimate --acquaintance 'with
these people and my knowledge t of j

them I feel fully Justified in suggesting
to you as tne real tacts in ton case.
And I most respectf ullr submit that '

for your Honors to .sustain the views
of counsel and exclude them1 from
Juries on the ground that they art not
'good and lawful! tcsuli would bs to
deprive; them Qt most sacre4 Pily

large; and la term time, to issue
venires for as many as may be wanted
But la retrard to the former it has con
ferred no power upon the court to
complete a deficient panel, by causing
lurors to D returned ae taiutus etr- -
cuiHutantibu. or m any other manner
The whole subject ia wthta the con
trol of the legislatore; they may give
to the court the same power as to both
Juries, to complete a deficient panel or
withhold it; but unless it be given, it
cannot be lawfully exercised.'

So In this caattu ( Un vrctut or the Ter- -
fritorlal legislature has toe right to con
fer the power on the courts to supplyan exhausted panel by open venire or
otherwise, or to withhold such power
it has been withheld, and untill ex
pressly conferred the .courts cannot
legally exercise it.
' In the case of Wright ts. Stuart, (5
Black!., iau.) tne sspreme court oi In-

diana, In considering the power of the
circuit court to supply a oenctency in
the Jury panel by aa open venire.
said :

The board of commissioners had
failed to have anv tutors selected for
the second week of the term, during
which week, this trial took place; on
the calling of the cause, a Jury was
summoned and impaneled by the
order of the court, and the defendant,
tinder these circumstances challenged
the array. This challenge ought, to
have been sustained. s According to
the statute, the lurors forthe second
week should have been selected by the
board of commissioners, and as there
bad been to such selection there coold
be no unobjectionable Jury impaneled
during that week.. The defendant
might, perhaps, have waived the ob-

jection, but he aid not do so. He made.
the challenge at the proper time and
the array should have beeu uuashed.

The supreme court of Mississipbi.in
the case of Leathers vs. The State, (4
Cush., 7o,) declared that the directions
of the law as to the drawing of Jurors
were destg-ie- d lor wise purposes, and
must not aa violated in anv resuect.
And then the court said : 'They are all
intended as guards to protect the lib-

erty of the citizen, and should be held
to constitute an important part of the
right of trial byjnry.'" Counsel then referred to the statutes
of the different States and Territories
of the Union, and showed how the
legislatures had uniformly provided
for talesman, and he argued that If the
courts had Dosscssed the inherent
power to procure them by open venire
their was no need for such enactments,
but the courts had held that this was
strictly a statutory power.
"Besides the authorities already cited,

the case ot Mosseau vs. Veedey i l Ore
gon, 113) is in point. In that case the
lower court, having discharged the
regular petit Jury for the term, had sent
luto the body of the county for more
Jurymen, aud It was held by the re
viewing court that this was an act be
yond its power. The statutes of Ore
gon provided that where the Jury failed
to attend, or wnere mere were not
enough Jurymen present for a Jury, the
sheriff could summon talesmen from
the bystanders or from the county. But
the statutes as to talesmen were not to
be extended to the case where the Jury
had been discharged. J he court rested
its concession of the right to
complete a Jury on the one
hand, and its denial of the right
to bring ia a new Jury by open venire
on the other, strictly upon the statute
Said the court : 'We know of no other
authority, and hence must hold that it
was error in the Circuit Court to call
such a Jury or force defendant to
trial.'

Counsel referred to numerous other
authorities and aald that it is to be
noted that all. the decisions which 'have
been found that In any degree favor the
position of the prosecutor are rested
upon statutes unlike the statute of
lsT4 for Utah, and which permit the
summoning of talesmen by open venire.
Such is the case as to those cited in
the opinion of the court below.as found
In the transcript,lie then reviewed and criticized the
cases referred to in the opinion, show
ing their inapplicability to the case at
bar. and closed with aa eloquent ap
peal to the court to preserve inviolate
the right of trial by jury .

SOLICITOR OKNEaVaX. PHILLIP

presented the case.for the government
He claimed that the "Mormon" jurorswere properly excluded under section 6
of the Kdmuuds Act.saylng : "The word
'prosecution' in mat act covers the
whole procedure, from the impaneling
of the grand Jury to that of the petit
Jury. By the manifest reason of the
thing, tne impaneling oi tne grand jurymade a special opportunity for the ex
ercise of the functions. of the prose-
cuting officer, and put him upon the
out rive. The drama Opened there."
After elaborating this point somewhat,
without, however, adding anything to
the clearness of his statements quoted
above, be said, but "allowing, for the
sake of argument, that the challenges
given by the Edmunds Act concern the
petit lury only, still a grand Jury must
be composed of 'good and lawful men,'
And no man can be such, in the eye oi
the law, who believes it right to com
mit crime; for instance, 'right to com-
mit' 'polygamy.' It is entirely Inad-
missible to impute to Congress an in-
tention to strip courts of the protec-
tion of a fundamental common law
principle like this, whih Is a very ar
ticle ox standing: or iaiting justice.Ue said that heretofore he had
discussed' polygamy cases without
declamation, but now the campaign had
opened against the "Mormons" and
they should be made to understand
that they need expect no fun- - He
said they enjoyed religious liberty and
freedom of conscience, as they were
entitled to do, but must fee made to
anderstand that they could not violate
the law. Continuing in this
strain Mr. Phillips passed to the
consideration of the open ve-
nire process and artrned that be-
cause it was the old common law
method In England of obtaining a Jury,
it followed as a matter of course that
"so far as statutes have not expressly ,or
bir necessary inference, taken away
from a court this power it still con-
tinues." He said "the act of 1874 gives
the rale to the extent that it gives any
rule, it goes upon the evident pre
sumption that the annual list of two
hundred "would. In fact supply the
needs of the court. But it contains no
anticipation of or provision, for a case
in which that im rnigh WUfmortof
supplying what was needed. There ts
nothing apon tne lace oi the statuw
to Indicate that Congress intended that
the list of two hundred sbonld be an
absolute tint ova son for the execution
of Justice to the extent contended for
by the plaintiff In error. There ts no
doubt mandat for Its use, but in
view of - the universally acknowl
edged duty ow4 by society to
its own current peace ana justice,
very express words Would be needed to
Improve such mandate into a prohib-
ition npoa former methods, even where
the tew machinery had broken down.
Najieh Intention can be Implied with-
out --absolute- necessity. . He spoke
approvingly of the cases cited bythe court below and then called
attentioa - to the LealslaUre ., acts
of 1KS and I860 la relatsoa ts Jurors,
anq insisted that Tjqqer them the
courts still had power to obtain tales- -
mea vj open venire, and that this powerwas absolutely essential to the exer
cise of their Jurisdiction, as had been
shown la this case, and without it the
courts tn Utah would hava to adjournand discontinue Jury trials. His argu-
ment was somewhat lengthy, but con
fined to the points stated with fre
quent allusions " to the campaign
against the. Moraons.v

f 80.r, :wo4JHS:
said iff substance "As to the leiralltv
of the grand Jury, which Is the 'first
question involved in this case, I ander-
stand the eminent counsel for the gov-
ernment to claim thai the "Mormoa"
jurors were properly excluded from
tne panel ior two reasons

First: Because Section 5 of the
Edmunds Act authorized such exciu- -
slna. and." . r.

Second 1 1 Because the Jurors wera
not, ar be claims, 'good and lawful
men for th reason that tho Ka.
lleved . tit rlght to commit crime,
polygamy 'and that no person en

tertaining such belief could be lawful
Juror... ;:.

We respectfully submit that the LegUlatlve Assembly of the Territory of
Utah has determined the qualificationsan4 eligibility pf granr), Jurors, and that

COUKT OF THK UMTKD
STATKS.

THE DKFKN8K CLKARLV and iili
Tberc was aa unusually large attend-

ance of members of the Imr, aud
Tisitors, at the Supreme Court on
Wednesday, April 8tu, lKi, to bear tke
artcuuif ins in the case of Kudsrer Claw- -
son vs. the United States. All the
Judges were present and listened at
tentively to the remarks of Counsel.

HON'. WAYNK MACVtliUll

opened the case for the plaintiff in er
ror ly stating the facts as to bis indict
nient and conviction, and saying that
the important questions involved in the
case were whether the urraud and petit
Juries, as constituted, were legal juries
by which the plaiutiff ia error coo Id be
lawfully presented and tried ali be
lievers in the rightfulness of polygamy
having beeu excluded Irota me K"nd
jury, and eleven of the twelve Bet it
jurors having tMen obtained by an opes
venire, lie said :

"Packing a jury, in the abstract, has
always oeeu regarded as a icrave; ol
fenze, striking at the very foundation
of an honest administration f the
criminal law; but it often to
zealous prosecutors and partiau8. on
the beneh as well as at the bar, to be
jubtltied in the particular case by their
oisjiKe oi tne accused, and their desire
to see them punished. Of course they
would prefer convictions without the
disagreeable necessity of denvlnsr the
defendant a proper panej ol jurors, but
the end seems to them so desirable as
to justify the means, even when those
means Include keeping outof the Jury
box trie Jurors duly summoned in order
to allow the marshail to select and
brim? in jurors, about whose verdict
there need be no doubt.

Some couits are still Sufficiently old- -
tasnionea to regard an end so ob
tained, nowever desirable in itself, as
incapable of being defended. In the
Vls.1 S 1 1 cs IM.i tj, VV'UiUVsl TV tal II i
(10 Norris, 4!a.) the Supreme Court of
fennsylvania reversed a Conviction
thus seemed, saying, anion other
things, that there 'was good reason for
not allowing a public prosecutor to
come into court, challenge the array of
jurors, and immediately iorcea prison-er to trial before those selected in the
absence of all etatutory safeguards
agaiost packing the jury. Both
the letter and the spirit of the statutes
secure to persons charged with crime
a trial when a regular pauel of jurors
is in attendance. The next desidera
turn to the yure administration of Jus-
tice is the giving satisfaction to the
suitors that their causes have beeu
fairly and impartially decided.- - y

Tbe learned judge then suggests that
few district attorneys or ludires could
be feund who would refuse to continue
a trial until a regular jury could be ob
taiHed ; and that the conviction even of
a guilty inau by a jury selected on the
day of trial, under circumstances which
usually surround such selection, would
be 'an outrage done in the name of
justice.' '

We do not fear that the doctrine thus
announced will be questioned on Ken
era! grounds. The effort will rather be
to show that persons living In Utah and
accused of polygamy nave no riifht
which courts or juries are bound to re-

spect, and that a proceeding which
elsewhere would be 'an outrage done
In the name of justice,' ia there a vlr- -
tuous effort to destroy a relic of bar
bansm.

The statement of facts accompanying
the metion to quash shows that of the
thirty names drawn from which to .JseW
lecta grand jury ot fifteen, twenty nve
had an tne quaiincacioua required Dy
law, unless the fifteen rejected rere
disqualified by their answers to .the
special questions propounded bythedistrict attorney relating to tneir be
lief In the doctrines of the Mormon
Church set out in the statement, and the
nfteen so answering were rejected un
der section a of the Jidmunds act.

This act applies to ali the Territories
and to all places over which the United
States have jurisdiction and that partof it which is claimed to be applicable
to tnis case reads as ionows :

'Thatin any prosecution for bigamy,
polygamy, or unlawful cohabitation,
under any statute of the Unite! States,
it shall be sufficient cause of challenge
to any person drawn or summoned as a
juryman or talesman " " that ne be
lieves it right for a man to have more
than one living and undivorced wife at
the same time, or to live in the practice
of cohabiting witn more than one w
man.'

The language of this section clearly
snows, we tninK, mat it is oniyappucable to petit jurors, and to them only
In the special case of 'a prosecution lor
bigamy, polygamy, os unlawful cobabi
tatiou under any statute of the United
States.' Is the impaneline'of a erand
jury a prosecution, and in this case Was
it under any statute of tne United
states t Bouvier, in his Law Diction
ary, vol. 2, p. 389, defines a criminal
prosecution as 'the means adopted to
bring .a supposed Offender to Jostle,and pnnisnment Dy due course of law.

In this country,' he saye, 'the
modes are by indictment, by present-
ment, by Information, ana by com-
plaint.'

In a case like this, where the accused
had not been held to answer, tne arose
cution could not begin until after the
xrand jury was impaneled, and the
dading of the indictment was the com-
mencement of this prosecution. "

Cpunncl read Section 4 of the Act' of
congress oi j une zja, is it, wtucn pro--'
v ides for the selection and summoning
of Jurors, and insisted that its provis
ions cieany soowea that after a panelof Jurors had been drawn, a resort to
the box could not be had by the court
as a matter of discretion, and that thi
special list for the term must be legallyexhausted before resorting to the gen-
eral list. lie continued: "The words of
the law are that further names mar be
drawn when any additional grand or
petit jurors shall be necessary 1 There
was no necessity In this case exceot
that caused by unlawfully rejecting
tiualllled jurors, and therefore no an
tnority tor resorting to tne gen
eral list. Five members of the
grand Jury as impaneled were not
qualified. They befongel to a class of
persons that only became qualifiedwhen another class was Jeirallr ex
hausted. Tue unlawful exclusion of
members of that class wonld not ren-
der them eligible, hence there were
but tea lawful jurors on the panel, and
therefore it was not a legal errand

v 1 ne second assignment of arror is. ia
substance, that the petit Jury wa not
mwiuiiy constituted, end the questionInvolved is the right of the court to
summon trial Jurors on opes venire.

jue ngnt to so summon a jury must
be found, if it exists at all, la aa im-
plied grant of authority to be 'used
aa a necessary means of exercising
powers and jurisdiction granted, fur
there is no statu te.eituer Congressional
orTerritorial which in terms confers toe
power on the court ' to Issue an ooen
venire, or the aathontr on 4be marshal
to summon jurors nnder it."

counsel commented on tne nroris- -
lons of the Act of Congress providing
Jurors for the District Courts and In
sisted that it provided a complete) Jury
system for the Territories and was ex
clusive in its .Character. After provid
ing ior tne regular panel it saia mat
If, during any term of the district

court, any additional grand or petitJurors shall be. necessary, the same
shall oe drawn lrom said box by the
United States marshal In open court;
but if the attendance of those drawn
cannot be obtained In a reasonable
time, other names may be drawn in the
same manner.'

"This Is the only' method nrorided
for obtaining additional Jurors or
talesmen and the Court has no authori-
ty to procure them In any other war,

Tne supreme court oi Maine deeKfed
question very slmiliar to this in the

case of the State vs. Symond,(36 Maine,
i .11, j wnere mere was a aeuciency in
the number of grand Jurors, and the
court issued an open venire to flit the
panel. The supreme court said: 'The
legislature has required that grand Jur-
ies shall be selected , and returned la
the same manner as Juries for trial:
and, in respect to the latter, has au
thorized the conn to com mete tae nan- -
el, when a sufficient number ot the
jurors aoiy drawn ana snmmonea can-
not be obtained for the trial of a came,
by causing-juror- a to be returned front

indictment, when the defendant has
not ix-e- n previously held, counsel
showed from the record that the ob-

jection to the graud jury had beeu
regularly made in the court, below and
wis one' ot the important point to be
decided by this court.

Mr. Hichards then took up the ques-
tion ol the illegality of the petit Jury
and the effect of the open venire Issued
iu this case, lie called attention to
each of the Jury laws enacted since
the organization of the Territory and
showed how the Act of 1S.V! referred
to by the Solicitor Central, had been
superseded by the Act of 1S.V.1 and af-

terwards expressly repealed in 187S,
and how the Act ot Congress of 1874
had entirely done away with all former
legislation upon the subject of Juries.
He analyzed the provisions of the lat-
ter law and, in answer to questionsfromJustices Walte and Miller, explained
the practice uuder it as to the summon-
ing of regular jurors and talesmen,
insistiug that this act constituted a
complete Jury system, and provided
lor every possible contingency, leavingno room or cause ior an open venire.

He then said: "It is historical In Utah
that, prior to the enactment of the sec
tiou last quoted, complaint was made
by members of the minority party there
that the jury lists were ail made by
omcers who came lrom the majority
party, and that the minority was not
properly represented. It was to remedy
this supposed evil, and to secure to
each party representation on Juries
that the act of Congress alove quoted
was passed. It was believed that this
could not be done with an open venire.
Iu the hands of either side, and that it
must be excluded. In order to do this.
a jury list of 'JiKJ was provided for, in
stead of M, a the law then stood, and
tne larger nuinovr oi ixi was deemed
ample lor lour terms. that a conlin
xeucy would arise by which a large part
ol the jurors would be disqualified was
not contemplated, and that It has arisen
cannot c ha live the construction of the
law, or the motives that actuated it, or
the purpose, sought by means ol it.
I ii- - ui.i.iuni- - i ill- - act, takea by
tliemseivc. aud iu connection with its
history, are suilicient to show, without
express words jf exclusion, that the
act is a complete provision, and was
intended by Congress to be the sole
method of getting jurors in the lis
trict Courts. It not only prescribes the
qualincatious ot jurors, but explic
lily directs how and by whom they
shall be selected, as well as how theyshall be drawn and summoned. This
legislation is undoubtedly exclusive
and covers the entire ground. So far
from leaving any implied authority
in the court to select jurors. or procure
them by open venire, the statute clearly
negatives that right Dy giving the se-
lection of them aud the making of the
jury list to the clerk of the court and
the probate judge. After the Selection
of Jurors is made aud the names are
put into the jury box and thoroughly
mixed and mingled, the Judge directs
the number of names to be drawn from
the box. and the law declares that 'the
Jurors so drawn aud summoned shall
constitute the regular grand and petitJuries for the term for all cases.'
There is no exception to the rale. Ail
Jurors must be selected aud drawu iu
this manner.

There was no power in the court to
use an open venire by reason of an im-

plied grant of power incident to the
exercise of its jurisdiction. An im
plied authority can only exist when
there are no means expressly author-
ized. Aud we deny that there ever was
any common law in Utah on the subjectof the selection oi Jurors, or any custom
or usage resting on common-la- w au-
thority oi principles, and say that
from the time of the first legal
organization of the Territory and the
adoption of Jury trials the subject has
been governed by statute regulations.But If there ever was any such comm-

on-law power it was, by tne acts of
the legislature before referred to, en-

tirely taken away, and since 18.M1, at
least, the law on this subject has been
fixed wholly by statute.

The statute of 1874 provided for
talesmen to be taken from the Jury box
for all foreseen contingencies, and did
not intend to leave anything to 1 replica-tion. The resort to the open venire here
is on a contingency more remote than
in any case cited. It was resorted to
not only after a failure of the means
provided for the regular panel, but also
after a failure of the means provided
by statute for talesmen--

.

In the case at bar if there was any
implied power to furnish additional
names for Jurors It would reasonablyrest in the clerk of the district court
and the probate Judge, whose duty it is
under the statute to make the Jury list;but if tbey had added to the originallist of two hundred the names of per-sons summoned bj the marshal on the
open venire, would there be auv doubt
as to the illegality of the Jist . Cer-
tainly not.

But it has been urged by counsel on
the other side that the courts la Utah
must have the power to supply Juries
by open venire or else they .will be
powerless to try Jury causes and duringa great part of the year will utterly fail
q their Jurisdiction. The present case

is cited as a striking illustration of the
correctness of this view, but whm w
come to know the facts it becomes
apparent that the seeming necessityon the part of the court to exercise this
power or lose its jurisdiction has been
very greatly exaggerated. The Jury list
is made in January. This case was
first tried la October and uo dittlculiywas experienced in obtaining a. Jury;it proved, however, to be a s mistrial
and upon the disagreement of the Jury,tne case was brought on for trial againimmediately, against the oblectlon ot
the defendant. It was on this second
trial that the jurors became exhausted,the first trial having been one of great
public Interest, aud some of the re-

maining Jurors having formed an
opinion from it as to the guilt of the
defendant, were disqualified, from
sitting on the case, but ituere was
no necessity for an open venire for the
general business of the term. .Therewere sufficient, regular qualified jurorsIn attendance for all general business,and onlv this case would have bad to
be continued. The accused yxia not
demanding a speedy trial, aud that an
Immediate trial could not be had was
no ground of complaint by the pros-
ecution the defendaat aloae was en-
titled to avail himself of it, which lie
did not do, preferring to have his case
continued till he could.be tried by a
legal jury.

A speedy trial does not mean, trial
within ani particular time, hat a trial
Within 4 reasonable time, having refer- -

ence to the state of the law, the means
of trial provided, the times of the ses-
sions of the courts, the opportunitiesot the parties to get witnesses, and the
extent of other court business ot equal
Importance, or having preference. .

There Is no court for the trial of a
criminal case until a legal Jury can be
vuvaiieu, and until W I done the
time tor speedy trial has not arrived,
Mneiuqge of the court may be sick, or
th office vacant, or by some other uo
looked for contingency the term may
not be held.and this would not author-
ize the holding of an Irregular court
Continuances are provided , for la
the criminal procedure act of Utah.

The questions Involved lit this case
are of very grave Importance, not onlyto the plafnttflt la error, nttf to every
citizen of Utah, because the principles
IqvQlved lie at the very fonndatlon of
the, right of trial by. Jury. Un-
der the present statute the ludfre of
the court determines how many names
nail oe arawn ior eacn jury at each

term, and the law says that the names
so drawn ahall not be returned to th
lury box by drawing an unnecessarily
large number each time, the Jury list
may be , exnaustea at a very, early
period In the year, and the court by

ventres, without statutory
authority and contrary to the legisla-
tive Intent, may revolution! jq the Jury
System of the Territory and open the
door Jar those abusei of this very dan-
gerous power, which followed Its exer
cise in England, and gave rise to fre-
quent and grevious complaints about
packed Juries' and Illegal convictions.

The officer who goes forth armed withan open venire tor a panel of Jurors,ia a particular case, has it In tola powero puke auch a telecHQq sJ U) either

DR. GEORGE BRIDGES, V. S.,

TREATS ALL DISEASES OF
DOMESTIC ANIMALS.

Ofltre M 'Klmmlns Liven stiblo u1 Jt
Mita KiFect, i)ijoiis 7. IV v 1

Tele). lion 172. il

nsr o rr x o 3j

SALT LAKE CITY BREWING CO.

WE BKU TO ITOKM ortt MANY
patron and I be pul'lio gmt'i nll.v thai

Wtllls'iix a tirrrsiis, one ilooi nviuh of thelot Oilier, and Hill oppositeTrilmnt jv, are duly am hurlred v e

order for our popular brands of
Beer. Wo have rio oilier KjConU in Hie rlljOrders iiinv uJmh he 1.0111 to Die Bieireiy
Ofllee, hy telephoue No. IU.

Hood promptly dolivcred to any pait itthe rli v J A roll MOKI 1Z,
d tf hAvt I sre'v. ud Tieas.

Forearmed
with Ayer's Sartaparilla, there need bs
no fear of Dyspepsia, Rheumatism, Neu-

ralgia, Salt Rheum, Tetter. Ecrcraa,
Catarrh, Liver troubles, or nny of the
diseases arising from Scrofulous taints In
the blood. Geo. Garwood, Big Springs,
Ohio, writes: "Ayer's Bnnspnrilla hii
been used In my family for a ntindxr of
years. I was a constant sufTcrrr from

Dyspepsia,
but Ayer's Sarsaparilla effected a perma-
nent cure. Seven yean ago my wife was
troubled with Goitre: two bolUos of
Ayer's Sartaparilla cured her, ond she baa
never had any return of the disease. I r
gard this preparation aa the best medicine
in use for the blood." B. Bsrnard VTnlr,
75 Adami it., Lynn, Mass., writes : For
many yearn I suffered terribly fromIndi.
gestloo. Dyspepsia, and Hcrofula. Almost
hopeless, 1 took Ayer's Sar--

saparilla
and am a well man to-da- Be sure and
get Ayer's Bsrsapsrilla, the most thorough
and effective blood purifier. Tbs best Is
the cheapest.
at Co., Low, 11, Mass., U. 6. A.

Price $1 ; six bottles for 9Ji.

r--

BROTHERS !

STYLES H
i all Degarienis.

UNDERWEAR,

BOYS' CLOTHING

kan Franc Ikco. The peat est and nost
School !lt are manufac tured lo our

lo
X

Department
Kvyiy Grade

CURTAINS,

The Latest Novelties in Dress Goods
Are now being ahown aad Constantly arriving, fresh from the best Europesand American Markets.

EMBROIDERIES. LACES. GLOVES. fitCHVtR IIOGIERY,

jd:rjess buttons, hto.,I

OF THE VERY LATEST STYLES.

C II I C G O T R AIK .

rot ii.o imipteiit best and Strongest
Reclining Chaih in the Market,

Bend posted U the fuilowiuK addruMi for informs
Uon. Our

""Vt J, goods are

eij.m, over the

world and
We Gunranteo Satlafaction 1

The Hartley Reclining Chair Co.,
CHICAGO. ILLINOIS.

1 5PLEIB1& SEW1IS yiSRilF FBI S11

Singer Pattern, equal
to any toia lor to.

Ese-- machine con
Mam a lull set of at
taebwents. The far
Diture is black walnut.
with drop-le- af table.
Five drawer and cover
lox. Orated for shipntent it weighs 110 lbs
kvery machine fruar- -

auuea to give satMtac
turn or may be return

ed ana money rerundetl. Address,
CHICAGO SCALE CO., CUuft, III.

ESTALLISHED 1S50.

Palmer, Fuller & Co.
W tiUetats Uanffjcturers of

SASH, DOORS ASD BLUDS,
OTTIILlDIIEsra-- ,

Mamtel, frtvm, ..- - Fitih, Stair,
Siair Hfili.it, Hultuttt-- i s, Xettlm, .'.

CHICAGO, 111.
Our iloud-- i aieonntat1v kept in Stock by

the liti-tre- t Lumber iKj.ileis in Salt Lake
u aud iileii. 1'ii.e I.i-- ts and Moulding

I ijiiK." so.u n " apiicaiiou. dl03 1y

Q STAR HORSE SAILS,

POLISH ED OR BLUED,
Will bold a ?boe on Longer than any

other. We guarantee our Nails
to be Lqual in Quality and
Durability to any made.

Made from the Best Norway
Iron, Finished Already

to drive, by the
UNION IIORE NAIL CO.,

CHIGAQO- -

For Sate try . C. W I. and it
Branca. Stores. dl(XJ ly

LOUIS F. NONNAST.
CHICAGO, ILL.,

Wiutlmale ifuHnfmcturer of

TABLES.
ExteiwH, Leaf and Centre TabUs,

Kitchen Tuhles, Stands, Etc.
s.!d by all principal Furniture dealers

lnuur-liou- t the Western States.
CAB LOAD1XJ A SPECULTT.

8KSD VOB CATALOOUK.
d93 6a

AVQVST HECIER. H. B MOCK SCUM IDT.

iER & DROCKSC

WaoLESALE DEALERS IS

Catine Hardware

UPHOLSTERERS' GOODS.

No 173 naiulolph Street,
ciiicacjo, iir.d926m

I, M. RtHSEY JIT'fl CO,.

Man'iMiunrt ami Jvt&ert of

PUMPS AND FIRE ENGINES,

i.t pip aa4 ttNt Lcsvd, Ga
flpM. FtaiaBar M4 VlMua

Fitter BtAM UMU, Bel- -

i Agricultural Implements,
rsxcK irnn, BjmflK&jrtaK

I3f I93TB SEC0195T.;ST. U3tS, U?l

JfRW V K T U A im K

BRINCKERHOFP, TURNER & CO.,

10 nmmum HV, New Trk.
HaatHfactiLrers of and Dealers In COTTOH

Sail Dvcx, "Woodberry," Druid MiUs.
-- I'OLHsais'' and other favorite brands, all
numbers Hard, Medium and Soft.

EBCir8187lB$.llS.ll!U80l.eH!ITIE.iin
Cottom CArVAts of all numbers 14 to 150

inches wide, for Deck, Car, Trunk and
a . u Huaas onnafanH Hk mtrrm nrt
uaae w oruor.
Atfiti for U. A. Banting Co., Btanrtara'

and "EjtriC," by the Caee or less quantity.
ThdM Good cn be obtained t Z. O. M. I

o. - 'f S

SIK-C0E- 1D

Spool Cotton
FOR -- ALB

AT WHOLESAIiB
BT

Z. O. TVX. I.

ADAMS& Oo.,
PITTSBURGH, PA.,

Manufacturtrt of
Crystal aad Cstored Tsbte Wan, Laaia deads,

Jslly Tassblers, Jelly Pails, Ete.
' A fall line of our goods can be found at Z.
C M. I. and its brauch stores, Little A

Roujdys and Olark, JC1 dredge & Co's.
. ' diutly

Wolfe, Patton& Co.,
UMIIKJ.

Mmmmfactmrtrt Hf and Jealm te

OF KTXK1 BKSCBIPTI07,

PITTSBTJEGE,
SepretHted y JOHV ItAK.

Barnes Davis, Mo re, Allen V Co., H. Alf ,
S P. Teasdei, CuBoibgton A Co.. Clark,
(adredjje Co.. bears A LiUdle. dl(M

1

HIIMHOlEC'iiPETlOT,
WHITE AKs COLOBEO,

T1Z CI 33X301 JjOl TT33E1.
Z. P: af. X. fold Aseata. f Cta.'s lobiaUs'd

I all their Lrancil stores thrvughont the
Iwritorr. . f (Ua lj'

LADIES' MUSLIN
i'ARASOLS, MISSES' aad CIIILDUKN'3 STRAW HATS, Cl!!LDTtF.V!J

UCNQI1AM DRESSES. Etc., In Great Variety and Very Cheap.

W Isivrr Special Atthion to Ocr Laboe Stock or

U
Just arrived from New York and

nrahle goods pruduoeds Our ItoyV
CaliforDia-nao- o Cs!i1mcre ami Tweciw, ptand Ncatuers.siid wanauledSpecial Order, from the best of

id with esDecial reference to their Durability
rive entire aatlsfaction.

p itoor t SHOE DIAimiT
- Is fully supplies with every desirable style and quality for Gcn's,,

Ladles
tnd Cfalldreu's wear, all the Best Makes obtainable. "

AMD

, UpHolstery
Is the marvel i all vMtors, complete la every particular.

oc uarpet ana rtoor.i. ovcrinss. , ,. j

LACE i CURTAINS. '

'"'TURCOMAN AND BILK
t rklTSHliS. CUETONXJIS,

WINDOW, SI IADES, CO K N I CKS.
.4.1

i tit i ti

i .

FRINGES AXD-DRAli;RIE-

WfiiKEE- - BROTHERS.


