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United fltatoa conyicu . who. . hayo
sentenced

been or can bind tho
when expresslr snT.rZ,001ntrM(wotd. aad toH I UIMrolo b tb pro ofeoort,' wttala tba maolar of tbJwatlll taotaor thla: thai w aaal!lilt EVENING NEWS.

Toxk.4 wboaorer a powar la giroa .by otatata
ararythUg nx9aary to make lteCaotual

or rvqulaite to attain th end In riew la Im-

plied' 8Uf ra Hart 1st V. Y. p. 20. -

Oonalder now, tho Ungaagaof thla stat-
ute: "And be It farther enacted tbat any
paraoa oonricted," ln a Territory, atCj,

may ml U eottof Territory, oa such
term tad coaditlona ta may ba prescribed
by the Attorney General be reoelred, etc,
la tho Territorial peuitentdaxy, etc Now
up puss that under this aot of Congreaa the

Ust Territorial prisoner ahall be reluctantly
aurraadarod to tho cat tody of tho United
SUtea Marabal. That omoar la required by
tna inatruotlona of the Attorney Oeaeral m
wall aa by tba aot at Ooxurrasa to outieet
rmm tha "rarrtnirv tlio comuouasllun of a
dollar and a half per day for each convict,

Mh anm ta flxad trr the Attorner Qo--
aral ta th rate at which tho United State
will anWlat Territorial DriaonST,

J- - Tb U. 8. Marshal ia required by th At--
tflray Oanerai's lnsUnoaona wmea ar
U erkiano bar to deduct from hi quar-
terly aeoaunt alnt tba Ualted SnUea
tbat astm said bim br the Territory 1 for
kaonina Ita rrtaonera. But aappoM the TJ.
&'liarahal abould not ba able to deduct
nrthln from his bills azalnst tho United

Btatea becaoae of thoro being no offloar la
charg a of tha Torrltorial fund empowered
to pay him far keplng Territorial prison-
er .or becauae of there being ao funds in
tba Territorial treasury : or suppose the
Territorial Ieglalatar abould neglect or
refum to pan an appropriation bill to pay
the United State Marabal for taxing charge
of tho Torritorlal prisoners at ail , whatla
to bo done about ft? Where ta the remedy
of the Marshal t How are tho biila to bo
collected T Will your honor Issue a maad
am us to tb Territorial Lerislatare com'
inT'"g them to enact a law to appropri-
ate an much money out of the Territorial
tnunrr to the United States Marabal?
apprehend there 1 no Ooart In any English
apeaklng nation that would Issue any auch
order, ana taat uer ia uu wwjr au;
where who will contend tbat auch a man
date 000 Id be laaued. If the act or Con gross
means aot that the Territorial prisonernav but that they malt be taken cnarge of
by the U. S. Marabal at the ooat of tb Ter-
ritory, nd tb Territory aays through ita
legialatlTe power that it bu made no con-
tract with tha U. & Marabal, nor empow-
ered any one to make any contract with
him and that it will not pay for a contract
it did not authorize and doe . not want.
where then. I Mk. is the power to enforce
pay men tf Is It a reasonable eoaafcruction
of the act of OongreM or Jan. 1871 toawume
tbat tb Federal leglalature intended to
nactalaw that could not be enforced T

Tbe next proposition ia tbla: could the
Marshal be required by Congress to anbeitt
tbeae Territorial prisoners witnout payr '

Court. SuDDOM.Mr. Fi!oh,that the Board
of Bnperriaora of a oounty abould refuse to
execute or iery a tax to pay ooato 01 a

Mr. JTlab. Certainly they eottJii because
a Court could command tbe Superyiaora to
lery a ux for the purpose of paying the
bonds, and punish the Supervisors for con
temDt for refusing: that is. if there teas a
law ostfAofirfaa the issuance of the bonds.
and usually in such cases there ia
a Uw enacted by State authority pro-ridi- ng

lbat the Board of Superyiaora
of a oouty may meet, etc., on the flrat
Monday of auch a month, etc, to lery an
aaaAMtnent for certain purposes, etc But
a Board of Saperrlsors is neither a State
nor a Territorial Legislature. A Board of
SuDerrisorB baa oertain limited local
lMrialatlve dowar a and Is also charsred with
certain executive duties. Tbe levying of
an aninanmnnt is witb taem in aucn cases
aa executive function required by Uw, and
not' a legielatire dlaoretton conferred by
law. If a Board of Supervisors is vested
with a dlaoretlon, Ita member cannot be
compelled by mandate to exercise their dla-
oretton In a partioular way, for if they oould
there would be no discretion.

The eaaa supposed by your Honor 1 In
no wise parallel with tbe eaM at tbe bar, for
tbe act of OongreM doea not My that the
Territorial .Legislature ahall meet on such a
day, and lery a tax tor tna purpoee or, sus-
taining the territorial prisoners tinder the
eontrol of th government officers. Nor
would it be in the power of Congress to
enact suoh law. That Congress may deny
to tbe people of a Territory the right of
local that it may aegleotor refuse to provide for a Territorial leg-
islature at all, I do not question here, but
If It create a Territorial Legislature
at all, It cannot control the rlghtraiof that Jegialstare. If a local
law be noedod for Utah, tad tho Territor
ial Legislature refuse to enact such law.
OongreM may legislate for tbe Territory by
its own act, but it cannot compel Utah law-
maker to leeialata. Tbe Ooa&rreMof tbe
United 8tatea baa no power to pass an act
appropriating money out of the Territorial
treasury. Tbe Legislature of the Territory
of Utah alone caa appropriate money from
tha treasury of tho Territory. Congress
oaa properly enact no law 10 taxe moneyoat of the Territorial treMuryT I appre
hend that if an aot of auch a character were
passed by OongreM It would be promptly
decided unconstitutional. 1 insist upon
1a is proposition ror tne purpose or aemoa
strttlng that it cannot be pouible tbat
Coo ereaa aboutd bare Intended to do any
thlar so nncofiatkutlonai and absurd aa it
du done, ir tne language or tne act or Jan-
uary 1871 Is construed to mean must" in- -
atead of "mar". OongreM Ia leaded exact.
ly wbat tne law uys, taat Territorial con-
victs shall be kept "at tbe cost of tbe Terri-
tory!" it did aot Intend that tba United
Stale would pay lr lb Territory ahouldrfnu nArHM .ll. Intant that.... . Ih.. M.nK.lv.w w. .mot... i v iii.i.i imm

ahoald pay out of hit own pocket. The
letter of the Attorney General to the U. 8.
Marabal aaya. "You will cause all the
united cuatM cony lota wao bav beo aad
herwafter my be convicted to ba eonfinad
tbereln; and inform the proper territoiial
aauaeruta taat you wiu reoaive laerein
any or all peraona thtt have been oonviot- -
od aodteataaood tmderTerritarullia-a,ete- ,
rem will keep aa tocoaatof of
keeping tbo prisoner, and AArZT tbo I

ror
keeploK Territorial arlsoners. 3tc:,f eri
aentiy "contemplating tbal tbe properTerritorial authorltlea". aatiafied of : the
benefits to be derired from havine Terrl
torial conTlcta placed uader suoh efficient
guards, belog' so well cared for, auppiied
witn medical attendance, dec. at a reason
able price, wonld make buta to avail itself
or these sdvantages. Bnt tbe letter of tbe
Attorney ueneral certainly left to tba Ter
ritory th option ofdoing ao.

mere are a tew propoaiuoaa bere wnicn I
seem to me evident The first la, that by I
the language of this act and the inatruo- -

toUitwSonment, to bo confined therein."
H.nexVaaya, "and inform tAspropTcr.

you. w

EtsSpcraonYwho have been.
fo-lh- af yiolaUon of Ter- -

0 ano.ew-- -- -
them therein'ttKVu.1udT. half par

? L. tha instructions of tbe

Attorney General of tke U. S. lo the United
HtatM Marshal.

4 xxrhmt ia ma eizec. ui u wu- -
lJUI k. "

tract with Oorernor WoodtT
Mr Fitch. I will come 10 D

- w asa branch of mylr. ,1. will concmao Mus

Hguuwu. lim thu lanaroaaraofrvuirraa.u nwuw " . .'i 1

ST!tot, Crom. th. rules snareguuu

TTnited nfale snau do in wv :
w t th. TTnitad Rtales: second, mat tne

ZZTZZLzL. k. TTwitaa state tboao 00a- -
tTTf AfTaaeaat awslnat tb Uwa of the
TTia atm ahall bat ta tbaanslodr of an
officer of tbe United States; and third, that
the Caltad Statea barins a proper place for
keeping IU own prisoners, aaa bbtidk
IkclUtloa for keeping other convicts, will

at ita discretion and option to have the
Territorial prisoner confined therein, at
rmltem and chargw and under rules and
regulation prescribed by the Attorney
n.narai. it Mrs. in efiect. here is our
prison, thee are our officers, suoh are our
rulrt tad prlooa. and you may board roar
oonriaU with ua at those prioea If yoo
UVa. .

Rnt mnnoM that the Territorial authorl
tie do not choose to trail themaelres of thla
offer f ? Is not tb option glvn them to

The Attorney Qeneral bu
th right to proscribe tb terms on which
he will reofoive tho prisoners, ' bu not tho
Territory t like right to tooopt or reject
thaM terms f Suppose, for Ulustration,
that tba Attaraay General ahould prescribe
a hundred dollar per day each, m the terms
uponwhtobr be. would receive prisoner,and ba rrobablv haa tb same risrbt to prw
cribe that sum aa ba fau to . prescribe

one dollar aad a half a day, inougn
it la not Tjossible ba would do anything to
absurd tad unreasonable. But auppos ho
ahould DrBfiOtiba ten doiura per day. no
mie-h- t nrMcrib that amount la tome. Tor
ritoriee, and the officer in charge would
n o make ranch money by . tb opersuon.
But auDDoa tbe AUorney Uenerai. pr- -

acribes a rat of ubaiawno witb which tb
DT-oo-er Territorial autboriuea are not aatla- -

ned,or suppose thai tba Territorial author-
ities fearinr tbat tha President of tha Uni
ted States, through tbe mis Information of
interested advlMrs. might at soma time dis
place tb present popular and efficient
Marshal of Utah Territory witb some person wno mignt peronanoe taxe nnoes,
oorrupuy permit prisoners to eaospe, or
om paraoa wbo would not duN&arce bia

duty m our Marshal doea f Suppose "the
proper Territorial authorities" decline to
truat aay officer in whoaa selection they
bare no roice ana orer wnoee actions mey
hare no oontroL who is under no bonds to
them for the faithful performance of bia
dutlee ? or soddom that, for any reason.
wise, or unwise, they choose to exercise the
option given them and do not accept tbe
offer with regard to boarding the Territor
ial prisoners, are thoy compelled by thla
Uw to accept it whether or no ? and if com
pelled what doea the word "may" mean In
tne taw ana wnat aoea tne Attorney uen-er- al

mean by saying to the Marshal, "You
will-infor- the proper authorities, eto?

One more Illustration. If Congress haa
power to paaa tbla law, according to the
construction placed upon it by the oppos-
ing counsel, why can not Congress, next
winter, pass an aotproviding that a build-
ing site ahall be purchased in Salt Lake
City; that a building shall be erected there-
on under the supervision of tha United
States Marshal, for United States courts,
peat office and custom bouse, and we cer-
tainly need auch a building, although per-
haps we do not need to have it erected un-
der the supervision of the United States
Marshal; and suppose that tn the construc-
tion of this building more room is provided
than :1a necessary for United . States pur-
poses, and Congress should enact tbat tbe
Territorial . legislature, the probate courts.
Justices of the peace, tbe city council, the
oounty eient, treasurer ana otnr oounty
officers "may" hold their, offices In that
building at rente to bo fixed by the Attor
ney Qeneral of the United States, and thtt
officer abould then send a letter or instruc
tion to tha United, States Marshal, earing,"Ton will charge ao much a month for this
roonvand so moon for tbat room," makingan aggregate of four or fire thousand dol-
lar a month for rent? Then, accord ink to
the construction claimed for tbe act ba rela
tion to . boarding Territorial prisoners In
U. S. prisons, tho legislative, judicial and
ministerial officers ot Utah would ba com-
pelled to occupy these rooms, and if ther
should decline to occupy them romntarlly,
along cornea the United Slates Marshal with
a pose ooinniuatins,or a orijraae 01 lnxamry,m the may be, ana rorees tbem to their
desks, and then if tbe Territorial LexisU
tore tnouia. refuse to appropriate money
to Day me rent wnat tnenr well. 1 do
not, know what would be done; perhaps
arreat - and punish the contumacious
Councillors and Representatives for trea
son: 1 My u your Honor pleases mat a
oons traction or the act of Congreoa to the
effect that the Territorial convicts must bo
kept in the United States prison at tbe cost
or tne Territory, wbetber tbe Territorial
authorltlea wish it or not. would bo a
ahameleea rioUUon of every principle of
representative Republican government.
erery rule of logic, and every doctrine of
pubiio policy. 'Xo-auppo- that tha united
DiwwDuuna wuiiinwn buou a uucirlusto doubt their inteilisrence: to sun com tl
the Oongrwt of the Ualted Statea intended
suoh a dootrine would bo to suspect this
gorerment of monatroua tyranny aad in

SL ir w h?Ji0ll?lJmont caa noror .a a a a m.ana toyat woraa rrom me. it is a great, a
free, a magnanimous government, althoughsometimes represented by small, mean,
oontemptibU , men; . and in saying this Idisclaim any rexerenoe to any of tb omoar

Tha next question is. If there be a dis
cretion left with tha Tarrltory by tba Act of

au tavx, taaa j wno it to exercise ltr Sap--
pose that tne United Statea Marabai thinks
that tha Oorernor la the proper person, and
tha Oorernor Is evidently ot tba earn opla-loi- v,

; But let oa aaa what the Ualted StateAitom.TX.n.i ..... wv -- u w- -
such ruTea aad reguUtlona,etc.," and, "You
will inform the proper Territorial autkori.

.ir4,.'. 2lAZLaHUl Inot at-
tempt to Msert wbo the proper Territorial
awtbofitle are." He ny in one part of bia
letter of instructions. "You will keeD an
account Of. the cost of keeping --the prison-- 1
era, eto, aaa aeauet- - tne amount paid py
tne Territory for keeping their prisoners. I

ajuq you wiu maxe a contract in writing,on penau or tne united States, with tbo i

I ee how it can be oontended-ual- oM aom I
other authority can bo shown that tho
Oorernor ia tho par y who Is charged bylaw wim tna nronar kasDinv or tna im to
rial conricte. -- Ido not apprehend that it
will bo ooa tended that the eaual observe
lion in tho letter of the Attorney-Genera- L

respecting tho Oorernor. ot tbe Territory,
gives tha Governor any authority, coupledaa that obaarrsUon U with th word "or
Other proper officer.T .Tba Attorney-Ge- n
oral evidently aoea not claim to know wbo
can be lawfully oootractedwitb. on -- behalf I

oti --

xrriKry. -- ii say, -- xou will In- 1

form tb .rorr Tarritnriat .nthnrltlaa. I
and bo Mya. A contract In writing: ahould
ba entered into with tho Oorernor or other
proper autnority."Even if the Attorney-Gener- al ahould
giro it aa his opinion that tba Governor is
tbwetdy Ttroper atabority.iaat "wouId? aoti1at lk.'nirih.- - iwT . i - -- m a...tor ar-cou- but b doea not gtve such an
OjplnJaab-jTtrrti- i v.ut e,t $ ? f ,

- Ualaaaiharab anaaa Uwaf thl Trrrltc--
ryjautnorixinx and empowering tha Oorernor to ooatraot for aad in Ita behalf ha ia
not tho "proper authoritr' desired br Che
Altarcey-Genera- V and . hla ' contract, at
tempting to bind this people to pay moneyto taa United States, la attaxiy worUUasa.
,tTnXezeatlror tbla Tarrltnrw mtairla.
Of the; cowera conferred upoa him byttsinuvu ta jpowerleaa as the humblest
ciuxeaoi taa itepuoiie; tna pewar of kls
office, th dotlaa of hi office, tha funotfcma
of his offio tr preaeribed by Uw; uallka
a Judge or a ooart or original jurisdiction,hi txkca CO pOweio br iatendmest or lm--
blkation, but la confined to tho letter of tha
atatata creating nia oraoe. . xn o axaaoa'a
Circuit Court t:rleporUi441, Justloa strong

laayw , 01 UwJ . i o I t
ul hold it most clear, that the acta of a

public-odee-r beyond the aeope of his pow.
era, etc--, tr utt-r- ly rold.-- A difTer-- nt doc- -
tria would lead to tha moat siarsBin and I.i.n. - aaMMWM.

--
LZi ".TT,. I

aomTof'thT bteal-rrfacTp- I

ixl tna vta roiumo or upiniona of tba At

w.he?nPPrPrlUon taxisatV.J. or
J uuu nad lh ..:."Sta.pose."; And to tbe same afracpH,.aonorto Ut Mason f .S'er vr,.

What are the power, k-dll- siV
thla Territory ? They are dlnna?1110'
Uoa of tho Organic ofUish. Z
iiuuier enacteu: mat tha Execti u bn u
and authority ln and oyer sdTl!Utah,AcTVhallahall be vested uJterritorJ- -

c fha oomaiandeiini:w u.ri whotalliliataa a?
-'- ahall perform tho dSSSUotl
tho omolumenta of superinUtwru reC"iTB
dlan sffairs' which iCS?,4it or
with aowtnd shall oary.an?UPnd&o" and ahall take 4 Vt?'
faithfully executed." Theri7SSIbue enjoined j upon n4r" f?e

conferred unofe' Hi,.11 the
ernor or tbi Territory iov.
of theaobobaa no fiowtrfi J-- ithe Uw of Utah or the atatnUofTh h
States that mpower ,Ud!i 'th Iopl of lh TiritoryTf V?LV? biod

n doilarT I aak ounP to Ptv
side to refer me to it. He h.. Uier
pawer 10 max tna people, thela, ,nor
Of tho Tarrltory, pay a doll f thn t J?
compel tho BrUiah rarUaminil to

appropriationi to pay pentidnt to i519 a
soendanta of William Penn. de.

Now I ooma to th Uw which Mrhas avowed hi purpose otf tZ- - lnby lb law wbo la nteuatjwfL:.Teti

the aot relatlre to Wardaa, Uwa 7r rPd
Cxmnael upon tha other aide ady.LlutM
proposition that aadar the 01 th

Territorial
S ..aMtaktlaMal.

act creating tha otuoBof ?u
ferred upon tbe legislature bVir". u n

den. Let us refer to tbe Organic a7t ,2 u-Se-e.

6 and 7 Organic act) 1 ooufea,not m bow tha aUotloo of a Wardln
penitentiary is in onfliot 0??vf 018

tnUoaT Lot ua toa if It ttinma&?u;
tha Organic act (Bead tea. 7 OriS?1
I suppose it will be contended thVw.1
Is neither a townthlp, district
offioer, aad that therefore be shooinuty
been nonaiaated by ikSGoyaraor iad
firmed by tba Legislature. Nowwi,?"'
discussing the question aa to the W.Qt-th- e

logialtturo to derixte front the leul
tha Orgmnio act In providing for the 1L
tioa of pubiio offloera, I .
ba denied tbat the fcorernwm" y

'if

his prerogatlr to far aa to chsngi Duwith the Legislature and confirm
of appointing. The objecfc of the OrBmt im mlmmrlm that KrrH rK. c . .

th LecisUturo shall acree in th 1.7re aod

of tho officer. Tbo usual mode in f. ,w
on

Kxacntivato Baled, and th T .,.'. . 4a

if aatlafled to confirm, and if not satigfilT
to reject. But the asm result is reacW
wbantbeLeftlsiUUraaelecta snd the
vemoroonfirmtbsir seiecti.n, is he dawconfirm It whefi a approves the law creai
Ing tbeoffioeanl olefin t the officer andwithout hla approval the law of course can
not pas. lawny oyant Wrdea Rockwood
is tho Warden d facto, he prraenu a com
mission algnad by the Acting Governor
his title e jure cannot b attacked ool--'

Uterally In this proceeding, for the aaea.ttoa. bera.la not, fWaa Rockwood lelallT
choeenT" but. " U Patrick entitled to the
custody of aUafoylot .

The Territorial law also provide for
board of Prlaoa DlrOotora tad a aabsequent
set on tbo next, page fT0vidjBB, "That tba
Warden la authorised 1 tdrertize for pro--'

poaala for keeping prisoners; that thl
Warden may hire out th oonvicta; that tht
propossU for kMpUg prisoners shaU be re
ceived by tha Prison Directors, and ther
ahall decide apoa them.'V In so far as ua
rhrbt to contract for th keeping ot Tern.
torial priaonars axJifia ahywhore, itezitu
with tbe Warden and Prison. .Director. 1

say tbat If there be any power in Utu
eom potent tobUd tha peopleof Utah; if, in
tna itagaagaox ma aunraay ueneral, that
ar vaat rapexrautbOTitteaV who eu
maaa competent contract, to bind th tritoryof Utahi the proper authorltlea an
the Warden qT tha Penitentiary and th
Board of State Prison Directors. I do not
auume, bowrerr thst tho4 'power exJiti
with them; and when the counsel oa tbt
outer au waa, tt wi wwa um power SI- -

istf - Does It rest with the Warden or
V? I psy no. I aay It doea not net

uywhereeithar ia It floating around loots.
to be aiesed apoa by Jhe flrat officer, ei- -

portunity of locating a claim upon ft It ia

a power wltnnaiaj It ta not --

granted to any. '
body. Tho Territorial Leglalator oeTer
contemplated , tho present eontlageocy.
Congrest ptasad tho act of Jan. 1871 ilnce
there haa booa a pesaion of the Utah Legia- -

lature. Tha LegiaUture of Utah did not
rest ia anybody tba power to make a con- -

tract with the Government of the United
States to board Territorial eonvlcta.

there ba no power U th Warden tod
Directors to make t contract, I ask the '

counsel on tho other aide ta tell mo when
doea tha Govern or get tha power to mtka
such a contract f 1 I eall upon the eountel
now to cite m to one Una of authority, one
word of a statute ooaferrine: upon tke Gov
ernor any auch authority. Ilia not in tbt
acta of the Congress of the United States; it
La not to be found ln the Territorial tttt-ute- s:

and I renture to aay that no decision

can be found la tho Reports ofaay State in

this UntonHlattlaring.tbsi tba Gevernof
ahall take by Intendment or by Implication
any powar whaterar to contract in behalf

of the people whoaa Executive he may
chance to be, and oertalnlr the Governor m

aot a residuary legatee or an tas pevan
which do not happen to be otherwise be

stowed. . ) . .
Tho Territorial Lerialatare having omuua
to empower anybody to make a contra
with the United Statea Government in Its

behalf for the kwplnr of oonvicta, ia it

therefore to be presumed tbat sneb power,
sine It ought t exist somewhere,
therafar t tn tha Governor? Tint
would indeed bo a dangerons extension 01

tbe prerogatlveo or the oxocuuva
mlt. if your hoaor Please, thtt tbe Mtnlui

eridenUy never aought to aaoertaia wnj
were tbe proper Territorial anumw-- Ho

noror went near tha Warden or board

of State Prison Directors, th persona M

It might b auppeaed were eisrged wi

tha duty If anybody waa ehsrged ith it
He" went to Oorernor Wood. Did

ExceUeacy Inform tho United Ststea Mar-ah-

that ho waa merely Executive of w
Territory .and that he bad no po''0"the Uw? . lid ho UU Marahaf Patx ck tbat

he oould not Undone people of tbi" Tern-tor- y

to pay oot dime on any kind of a ooa-- ;

tract be mrghl maker - It seems not
made a contract which has been introduced

in evidence. (Mr. P. leadoontractj.
Th Court, Being to tbe

eonatrued la tbaUghtof Lfgiaiaiww
Mr. Jfitob. 1 sbouid say uot.
Court. I only sakad tb question to f

Mr.F. I tolak ItU.toft conajru
--

this way tha Attorney Gen
Ins-- that the Territory would desire "
th arrangemeat, make regulatioot naa

whicb tb Unitav states wouiu w"-.- K,

.

S3idl1 dSVnlte ihL Qoreraor
proper aatborlty. He ttye, "Tbe
or other proper Authorities," he poetrknow who the proper tuthority l,tf?for tha United Statea Marabal t nn TButltaaama upon recelrtng thiaintrr
tioa tna Marshal prooeed to make a

tract witb oorernor woods. , v.
Now. I eall again upon f the ooon v

tha othar alda. nnA I ahall najiaa for a rep'j
a aaa auwo vm aura suuuju w r ,
tome an act of Conrrsii. an al CI w .

Legislature of the Terrltor rulaolaoonatructloa ofaar court"zlri"wblob glvea by Intendment 'V0
arerarnor Of a territory to bind tn FYi.
af a tarrltory for tba paymoat of
If there oanona, anrl tssar no

"itad-taeref- orel
aor"r

prem sk to fo
then if your honor plas tbat PPZL
aAcbytbia ,SxeaUacy rOaroiL1wf
by which he arreea that the. Terrl
Utah shall pay a oertain sum of inon7.
tho United Btatea Marshal, at entire -- "-

lose for-th- e purpoae of Uding the aw

tory of Utalimdmake m lSetalon on aer treasury ta the eere naa
tho locust, make whea tbey
the ttony ttreet, i ' an
Tha iftba Territory haa an apuofv

thatcrction U rt anaxmrniswl, ana
xupawattrTatedUay aa to x-r-

atsl

it musto nxiccewailTT rvmaln naai
aata th llarar of deiigntl-ta-a

fit) on proper, aaeemblingt J7$ tb
some person who anauaci &hlch' ta
Tarritoyw tn raaka, a Contract, F
gorexnor ksa csrtalniy no VeS,Zr.It aeema tome; please ytf tb
iha Marahaiv am'GavarSOf 2Lp ia

phxaa. wtha Gorrnor or tfo?rraBa
tha letter of tha "iAttorat-ac- t
llial Hitj liaatiiiiaitiimrwft'7j ssi
ana tna atasratxna.."-r-n-.

rt

i. tha .word to clMuaeUr.tTTLtZ . Z ZLtZz. 1..'. than a WT-n- i- m 5"--3 7ZM trxrabv .--
r.

"p gt&s on tk. Vf
Goyarnor. .vaafar""?:

Under tha Act or ooagr-- -- w
TT- -.. r9-- Vaa XkO mOTO lA.

of tbo Court, aad that 1 aa order taat
thl piUoovr abail b dllTwrd op.

With th romark I Ut my aa
tocla! to clot th cat.

UoavTboau Fitch followed fur tha
&TJe:

Ifvoarlfooor dI. wba tb Im
norts.nrw f th aaeatloa that will b

fiaid ta euu lo Lhl aaa ar ooa
altered. It la matter of rogttt lo tha
eoaoMl that clrcomaUoe hat bot
rrmltud mor Urn for preparation

nw tb aaelll) c tothorltl ,

wm callad lot thl cm yMUrday. aad
apoa euch brtf examloatloo m 1 aaT
boaable to giro I ha ra foood taaay
authorltlea baarlag apoa tho propoal-Ua- a

lavol red aaro, aad I talak 1

mor tim bad ba allowed X

bdaa4 aathorta aaora UUeollr la
eaot Ilema t mm that If It bad
bwo boo Ut delrd by tb prooacoUoa
to teat tb Tlxbl of tbo Uolcad StaiM
ttarahal uader tb act of CoogToaa tad
tho !ottra?tloaor tbo AUarnty Uaaar
al of tha Udltrd HUtto, to Otuln'aud
bold poloa of thoaoavlok KlUbyla,
ub teet ouI4 bate ba mad batUri

by brooMdlAt tt writ of bab
corpu. aJleglug tbat tb Wardoo of tb
PolUouary htld btm lltegaJly; tad
your hooor could hart oxtmlood the
aoaa qaeatioot lavolrad now, aad girta

your docMiaa wiiaoai tata Baaooaoaary
rrimlnti proaacatloa of tho Wardaa oJ
tb FoatuaUtry.

Tba arowcaUM tall aa thay pro coed
uodr rraJ law. It bu bu aauai
lo moatrrlmioal oa that I aaro
Uodod . for. tha pxoMcoUoo to mImi
aomooaoaUUaU apoa whlca It woolJ
claim aoaavUtlao for oocao partlcalar
oCVuMo I bT oer heard of ta la
dlctoaaat bla roaad ebarglag mardr,
robbary aad larcwoy lo ooa eoaaL It 1

pwrbapa aaaad by Lb praathat all tho aUtaU cited Uod to
ad tad rafer to on oCbica. Tha flrat

coogrvaaUoaJ atatata roUod apoa la tb
tot of j 1TJ. j propoao ta oaii yotxi
Ilooot1 partlcalar atUntloa ta thofta
guag of thl act: "If aay poraoa r
paraoaa. alo., ahail obatroot, 40.( aayU4to.Bata mar.ia aarrlag, 4o.
ay prooaaa or waxraot, or aoy rata, or

orUorotaDV ofthoOoarta of taaUalUd
8 late or aoy othar legal or Judicial
writ or proorm whaUooTtr ho abail b
guilty of raaUtlag aa o(Boor., Tba act
of isai, next cited by coudmi, baa bo
appltcatloa to th eaa at bar. baoaoa
It U a law proTldlog for tba puoLahmeot
of eoo tempt of coo ft aad for corruptly
raolrttDg th oCVr of th Ooart ta th
jyrmmom af th Uotirt, (Uoataat raad
tho attract.) Tho aet of 1TW, tho on
Oral ciiad by ooqdmI on tb othar aid a,
to taaiiy tb o apoa whlaa I proao irta
tbey rly. aad la tba ooa axaloat whloa
tht party bu ofTodd, If b hMoffend- -

44 all. Tba aot of 1370, oltad by th
othor aid, otloa 11, la part of thaelrll
rigbtablll; tad tutejt that aoy pr--
tou who abail koowiogiy ooiraot,tatad tho Uogaage following U a copy o
tb act or 17J to aa far m it requlra lb
U0IU4 Htate fncr to bo arma witb

a writ or proc. at., ata, I so--
glected, by tb by, to rfr to to lawbf
UUh. wbtch la ale rl(a-wp- w.

raada: "If aay peraon ahalh aaowlogor wiirolly, roaiat aay offletr of tb la
Territory." Tb Marabal I aot aa of--
flcr of thla Territory. j

x oar hoaor will nolle that la all tbo. aAtM ' Milk - IK. a. m m 9 W

oflSSO, which merely refer ao contempt.
lam ooenc prortDa at oa re--
UUog aay writ, procaat .or ordar of

Cooru
Now what doat tho arldasaa ahow la

tKIa mk9 WKw almnl. 1Kb Ik.
UaltU btaieo aftrahtL wliaoattaakJagto obtain aay oraar or ooart, atmtoa- -
4 of tho Territorial Marabal tad of tb

Warden of tho Poottaotiary, tha cua-to-dy

of tha ooovUt Kllfoyl; aad, aa th
UaJteU Utatea Marabai bimU taaUhm,
without txblblUnx toy wriLoxdar.or
procoaaof court or claiming to bar
toy oach writ, ardor or proooaa. II
eaa tho proeoqtloo logtoaXly olalm that
tha dfeodaaU ahoald b hold to aa
ewer for rlilDg aad obtrotiag i

Uolt4 State ofacar la tho oxcauon
of proce, wbeo tbr wm no proo ?
wba tb oinoar hlmaalf dcUra
ho had ao proc aad aitampu4 to pro
cara no croo4 r uaaor tooooMoon
Uw, Io order to ooarlct a paraoa charg
d with tho ertmo of MraiUag ao oS

w," It U nceary to i. ror that tb
Soar rvalatad wm armad with legal

proca. lo aopport or tbla poaiUoo Irfr your honor to ChlUy'a Criminal
law. Tola co 1, pag 60, (ooaaaal bora
road tbo lathorltyj and In tpoaktng of
taazzaa oocuoa or tao act or irw.ua4r Which thla pro icatloa U broegbt.
jueuc uurtLa, or tb u. H. Uiroail
Ooart, oayt"To eooatitaU aa offane aadar thla
law, lhrafora. Lb obatrocUoa moat
hava ba of legal pre eta: aad what
ortr may hart boa tho; form of par
po or tno procota, it u &ot itfmi pro-
ooaa. wlthia tha ma Mug of taU act.
atlM It m ana14 from, aad wm ta
o4 by, ton tribunal. Juog or magta--

trat, aaiaoniM by ta' law or tbo
UoUd Utatao U laaaa aaoa pro

2ad Cnrtla, C, C. IUp., pago 156.
' Now, If yoar hoaor pi aaa. It too mi
to caothat tb La laat aatborlty d Up moo
of thL cat ao far aa tho guilt of tho
Warden la ooocaraod, aad without eon
at oaring tboa otaar aaa parbap mora
imaortaat qoaatJoo waioa ar larotraa
bereia. Tb aot of Coo graaa which W
ar charged with loUUng a oonttra-a-d

by JadgatCurtia fa tha dacUioa
wolch I Lot Jaat ciUo - tayo that la
order to eooatitaU ta aflaaoa ander LhU
act tber moat baa booa rwtUUaeo to

or Jar or prooaaa, aad aa ordar or
to oaly aoob igaiiy waaa it

fxomaoano toaut of omptntlarladlctloo. t
Tho Ltoarv iir. jritoa. auppoa taat

Mx. HocXwood waa Waxdtakincttha
Ttrrt tori at La 4 Ulatnra or whatoTar!e
trat- - appalotiar; pwr thwratalrbt bo.

tiouia lct John i P. T UoaillaUr
Wrda,'anf no' ahoald aomo'la ao
Wardaa, aad bar la a waxtaat of com-mitmo- at

ta tha panlUnUary for a ortcao,
do oot tbo warraat follow tha ofSaor
taaiaad of tha Uw ta oflaar. land' la
not that tbo warTtnt In tho haada of
MeAUlaUrT ,

Mr. ritohy-Y- oa, Blr, If KaAJIwior
U appointed by Rock wood la hla plat
appointed by th Territory toqpoe$ jATVf "" '""" r""tormar varoo. i a

, Ut. riteh. If that la m dhanga In
thoofoc, of ooarM, tho proca or or-
der of th ourt gtM with th oQoa aad
doat hot remain with tho roUrtogoa- -
ear; bat am a to anoarataaa yoor boaor
toinoicato that 70a oooai3r taat tha
ofloaor Wardaa of tha paaltaatlary
baa doadd by aa appoint t, or
baa boom vted by vlrta ttay pro
eaaawbaUTacJa llr. PatrlokT

Tbo Ooart That waa aot tha eaaa I. ,
aappOMd.' r t

ilr. Baaklo. Waahall eaatood that
ih faaotlooaaf tb aOoa of Wardaa
ara la tha U. S. Marabai. -

:

Mr. Fitch, llttta walla awaJa tbo
paalag of tb eaaa. It waa orgad. by

Ja4ga bforgaa tbat th Warden of th
oalttaUary waa.aa avOaar .whaXawbt

A a., w ara a.a.., - m a - -

Cgiaitiard fa crU toa acod ar vat
daa of tha paottaotlary, aad -- that taara t
waa, tharrors aa eoea oaoar at au; bat
bow wo ara told that tha proaoctiUati
Utead to laaUt that Lh UnlUd bltUi
Marbt ao e4d ta ta fanotion of
thla oaoar, who It la claim ad baa a ax
tateoc at alii Upon which ml thaw

C 3 tetl 0 1 P t 1 tl ooa &fb rota
Ucxal ,lnalalTi.r lv iiaaU a abail taala
tala haraailar .that tba Uailad at4i
Uanhai waaoaadad ta tba faaeUoaa of
tha Warden of tha paaluailary, than
wb--t will b dwU4 tha poattUaof hla

a that UiiUBoaae&aaoMlIna a aattlOtoo af inawiUiu laaa IwUitmT aaaaattcraa ba alao
eoojaai . i'..'rrlBf br to lb 1

tb ataraJMU 01 to u bui ratea, tfearalng
lUaaawif, aaoar to law, tui4 to ta oa
aody of tal prteer, boa apyOaad. ta Jvrm

th Uil tjsauaaa mrotraa. tad year
baa opoa-woe- a prooiTTng aacUaq

r !xril wxa msC ' ad lo bia toatc'y.

ol 170, aa4 on a rtUaaal to comply omn
Torrltortai omawr ww

bar beta liatl under tba U
United Baste that bar ba cited bar.
But It Mma that tha Marabal deterrnlnd
to prooaad without a pi 00 ofeoort vv oy
b cama to thla oonoluaion I do not krQow.
If ha waa right la hla conatructlon or tha
act of Coogrea. an order of ooart could
bar bora obtained at no gToater comt or
trwabtotbaa tbl preeatk and U aeema
that ho will naed tha order of court aftar aU,
fortboeoemoalwbtppaaod lh cae for Lha

proaaoutloa atated to your honor that In tbo
etortboommltmeat otbWfodant
that tha prlaoaar bo tarnad oear to thacua-lod- y

of ta United State Marabal. II
Mka bow for that whtob b abould-ba- r

oadted btot, ajKlwhWbdbOo4aind
It would bar aDradad th neoaaalty of
' !J1J.'ayT 5?S euatodT of Kll
ay 1 bybobawa oorwua, or If tbar bad ban

any klad car ata order of tbla court ud
aad diraotad to tba Warden oftb FoJteo-uary,oomnaadaiab- lm

to aarrandar KU-fby- ta

to tho U. B. Marabal, ba would at
oaca haro aurrondarad tho prtioner, aad
thora would aaro booa no cauao r argu- -

la bio 01000 apoa tnu onmma
All tbat tba danouaat aaaa, m

appaaro Drooa 4b letlmony, wm n oruor
mi mamrX. Ik ki wvttte. protMt b an.

I wm aaii waoar tbi witmi ow to oruor
of ooa ooart of competent Jurisdiction."
Uo dm hlmaalf Uroated by tba IagUla-ta- r

of tba Tarrttory with certain dnUot
aad rapooalUlin ha hat gtvao bond
tar tba aUthral porrmaaca of the dotlaa
ad tba iHaohaiaa oftboa taapoaatblllllea.

It 1 bat UtUa to Mk. wbn bo U called
po to dlTt biaatfor tba a rwponelbli-lu- a

aad lo caaao to perform tbo dntlea,
taat a aboald doliM aocao damaod mor
formal aad aomo daoteloa mor binding
taaathaooeaaraotloa of ta tot of Congrrwa
raada by tba Caltad State Marabal tho
Ualted Ste Marabal. wbo la not roepon- -
tblt tba Poc4 of tai Tanitory or tb

LCtalatar of tbl Territory, and wbna
aoaetraotloa would aot arall tba Warden
m ta xeoa or defence foroffldal maireaa-aa- o

If rjrchanoabaaboald bachargod with
auch for thua rallnqalablng hla truat. II a-b-aaa

eoraaa would, it team a to ma, bar
tha batter way to taat taia Qoaatioo:

but bale g cal cult ted to max turba- -
aad ere lliiiac taaa tb method

of proaadara which haa been punned It
aaay, by.aoma, b tboogbt a muur ofoon-gratulatt- oo

tb4 It wi not Inrokd. ilow- -

rar, wa bar par bap aaUM to ooagrato-bU- a

raiTM tbaf-t- b afrTlea of your
Hoaoraavo a larokod at an; t&o tln

tlaaaaabea prhn raaon to
b thaakfai that fore and Tlolenoo har
aot bm raaorf l to. rrbap we may
ooagTatoiate oomUea tbat tb gun of tb
tort bayao4 baa,tarndon tb eUr, and
tbaCUy liall efottadd with oaeafry. In-fa- n

try aod artillery, and Lb Warden oom- -

pauao. at tna point or tna dittool w ur
render hla priaonar.

Mr. BaaklavThat would bare ban my
way to do 1L- Mr.-rr- w. I WrWU that Mr. Baakln
would bar knockad tba City nail aod City
Jail down.

Mr. Xteakia. I would that.
Mr. Kitoh. Tb actio r law officer of tb

United SUtea In ions a ua that ha would
aaro Mlt looaa th dor of war." had bia
ad rioe bn followed and hla wiahea con
anlled. And why wer tby not? Where
waa all th powar which with all tb pomp

parade of war one intarxra to pro
4 aw Maa a iimfal parade of Amri

oaa oJtlaene oa tb roarth of JaljT . Wm It
aaleepT aahamad? or afraidT

liorernor Tooda. wbo wm aeatau rm
tha right baad of Judge ilawley) Neither,
toy loroT

Mr. Jrlteav I un Maur4 br Lb xeea- -
tlroof tbo Tarrttory ofUtah who boaor
ua witb bia andtoao and icourafa tao
proaootfon with approrlnx amllea. tbat

y earalMi ara Inoorrwr. Tba Ksaoutir
of tba Tarrttory perbapa arra witb tb
optatow oao xprwad - by - th IVfrOoYtBa t
rreaideal or tb United uuite. tbat tb
Jaatloaeof taaSunrama Ooart ar "meet- -
bar of tbo OoTernor'e alaff." and wbo da
atetia poalbly to gtr to your Hooor, u hla
a tan omeor, too anni oraia procacting

wbliaattb aamo Um aaataada
ready to ana war qaewtione of defendant'
ouomI wbetber ho b th party interro

gated or no
Tb Oourv Tata dtecuaalon la txoominar

a zoillng and lentil not permit farther re
mark ouUldeof tb caa.

Mr. Fitch. I baa yonr Honor' a pardon.
but I bar not trTtd out or tb proper
llaoof argumrat, axopt to oommot upon
laterrupuoo mad irregularly by Mr.
tMt aaa unar party dj uorror
Wood. Bin tbo w are to be uid b- -
fbr batag punlab.!. I wtU aow proceed to
tha ooaaldratloa of tbo Important qaeo-Uon- a

Urol rod.
Mr. Jltoh. Tha flrat quaatlon lnrolrad

In thla proceeding I tb proper oonetrne
tioa of tb Mt of Oongrca. January, 1671,
tb aot apoa wblob tb other aid riy for
lb ngnt or u united etate atarabai to
tb euatody of Kll fay la. Tht act wta
cited by counl on tb other eld. I wQ
aot repeat th recital of tho flrat two aeo
tkma, bat will call yoor attention par tica
arly to Ua languajr or lb third aoctloa

Tb flrat MOtloa proTldM for taking from
tba euatodr of Territorial Wardna lb
pool tea Uari wblob ar rightfully tb pro
perty or t , united Stat, b ring teo
paid abr br tha Caltad SUtea. Tba aeoond
eectloo brorida tbat it ahould b tht dutyt tb Axtonay Oaoaral to prorid jraraLa- -

Joao for thM proTialon boing carried
nto oSaot; aod It furtbar proTlde Lbat Ua

Ualted 8tate prlonr ahall b In tho eua-
tody of tba TJattedr State Marshal ta tieUalted State pwnlf nUaryi and atil I far- -

widaa taat paraooi eoarteted of at

ta- - Uw of tb Territory
y. at tba ooat of ald TaTTUory," eto., be

ooonoad in taa paaiteouary, eto, under
rule S to bo preaanted by tbo Attornay
Oeaeral, eto. Tbflrel thing to consider la
what do U word "mij" m It la uaed in
thla 3rd Motion mean. Joc it mean

may or "ranatr la It mandatory or
dlreeaoryt Aad in tb oooaideratlon of
tbat queatioo inrolrM tbo innuiiy wbetbor
Ooagrea baa tba powar under to Ooaatl
tulioa of th Uoltad Slatra to mak law
directly or lndlroctly appropriating mony
from a laoal troMury. I1m CoDxraaa tbo

under tha Oooslltnlion of tho UnlUd
Btatea to draw moooy from th treasury

Territory of Utah or from tb tre
wrywf thoaltyof Nw York, or tb treaa-ry-o- f

tke oity of Waahlngtea or any
othar alao wbra th money U dorirad
from local taxation T Tba third question
Is; If tber bo t dUoratlon left with tbo Ter-
ritory In rogard to oontractlag with tha
United SUtea for tho cara and eaatody of
Torrltorial priaoaara, then in what offloar
or oflor of tha Tarrttory U that discr-Ua- o

WMted T

U it tsated la tb aorraorf in tha War-nfl- a

th Board of Directors T or baa It
la any ofBosr of tb Ttrrttorr.

whataror f I olalm. If your honor pleaaa.
word "mar" meaaa "mar" last

what ,tt mts! taat .br. tho. act of
Oopgraa of. aanary, t 1871, , tier ' la

optica .girea.. to . tbo Tarrltory
M U ' wbw(hee ll ; wlll ! or wiU not
bar It Tvrritorial oaarrleta iaarn-laci- n

Od la tbo United State oonttontlarT.rar bare 1 to : tba well-lom- ra -- nTa-

of ooaatmotloa of.leglaUUT acta laws
mat,boaontrued acoordiea U tha Utont
of Lh legialatar. It trrlTingtt (Latin- -

taut ooarta ara aot it 1 Mad --to tha letter
tffcaf tKaa attain fat Tim Tn nat wnan1 Ka
whoU Uw, thay may eoaaldor tho title of
taaaevtaay oaa rerar wouarntratM,
thay mar oton'Mtaitgard tha letter of th
tawaJaotetbea aadoutteot the etrafrom U oaoa ox naoeaalty for making tbo
law. or from the eoad ttkm of the oountrr.
or frooa other eiroumaac In support of
taaa propaaltlorsa, wblca WUI 1 apprebeod
aomroaly W disputed, tor thay are element
try dootrlnee. I refer yonr honor to th
foUowUf porborlUaar 1st 111.' Itep, 410. Sd
111. X33, Otb IlLOos 24 tb lUv 187, 4tb ti. X.
144. atb K. Y it. 1st (Masa.)
2S0, Caaalaa (Maaa.) tlfl, 1 Kaafa Oom.,
8 13 a Kentucky 7V0, ICranca 53, 8 iJau aio.
i tara4a, 3 uoarsra t&y, om. w i
Tba dootriaa with rXarno lo tha eon.

Tiumtaa U UU down trly and claarlr la
daxaalan rr iarad by ChMf Justloa Nl--

oa U S4 UlU'a IUporta,pago 615. Uo any:
"Wber a atatnt idirete tho doing of a
taiag f3 tbt take of luetic or mr ana pan-li-e

good, tb word may U tba astmer m the
word ahall. "Where a pubUo body or
oOew .baa . been clot bad by aUabrta wjtb
pootf 4fd ta atlab eooMrat tho
publlo Uteres or tha rigbU of third par.
aoaa, tb axacutioa of the power may bo
Instated, oaaaa doty thoagh thophnaoo
logyaf taoatarala bo paxmiaalT mralyand not perecaptory." I

Otbr caws in which thla .rule U HJa-ttrat- ed

tad commented upon may be found
a OUa e3a aaV Itaowxr 12X ttb Jaaaona

chanosii Kep. 1 Kant's Oom., 618,
PaidWin HTp Waoatoa ai,.t Potera as,

latuatftbaC?nrt pltaaa apply tha
rule of eoaatractloa to tb Aot of Jannary
U71 n ;;l il !. '. - l ! I

J at a priaHpia of law, which, ha paaeadlaiota aiVom, that law which tope a
datr, aar W iiioeaii"T ibo aalhority to
pTWcm tht dctrj tixt la tha Uojrnr-t- of
laaaoart ot arveala of thaCUSacX Lr

w Tig id wm
aad tothooxtaxttof tho powor and o
tbortty acqatrtal dr th gorl gov-oramoa- l.

Thli tolng tho c, tba
Luiataro of tal Torrttory baa u
tamptodta vitrei a oothortty tbal
U oot eoofvrrod apoa II; It I witboat
law aad without JaatiaoaUoo.

Another potat: 8apprwo thtt thlf
ndct (tb T.rrlUrUl VVrda) b4
bn rvgoUrly uomiaxul, aad had o-t- rd

opoo th dotu of bicoOcr; tbt
b havl rroc4l lu roof rmlty to tb

w, aad had com H low wMlt ry r
q a U itloo of tb lw, aad tht th powtr
w ppoiot Mat wm cUiUy pctiitf tb LfUltr, ul la taxarau
f that powr tby b4 put blat lo tbl

poatUooj, tho wbatf tim woUt oo-tla- uo

ta trelM that powr up to tb
Mm wba tb United Htatr boul4
tatareoM aa atbortr atc? (Cooa

! r4 fra ta rooatrotloa act, of
Jaaoary I0;h. IT.)

Now wo tU bcta wlih tho eooSlei
of right. Tho WarUoa of tho prWoo
w will appoa, u proforlj aad law
fully thr, and tbat tb L all4 HtatM
aact a law tbat tn pnoa ball imlata tb ba4 aa4 lata tb Kplor of

tho Caltad mate Uaraal of tho .Ter
ritory ta co a for ml y to lb lottrue
tioo. rolr od rtru!ttka of tb At
toraoy iioraj or id uoird DUl;al bar X will rtr tha Coax I ta th
fact tbal tb Manhal bad latrooUoa
lo tab poae!oa of tht pftaoti a tb
property of th Uattad - rMat; aadl,
eoorvUag to tho Tloaocd. thai b ba4
WMUMloO of It toui tlov la AOfOJl
I U farther ItMUucttd to mtto or

ragmoU, If any aro acary, wlta
tao CMvoroor, or propor auihorttu
of tho Territory, to tax i4 ktp th
prWoar biaagiag lo LbaTvmta. . lo
Out MUa. oa4r aa aaraooiaot a
ird lata btwMO tb gotamwt. or
Uattd rUat author lu, Lha-JLUo- r-

oy Garal actio g la Lb Ua parity at
IbortghtTal agoat of Ut gtrftxaeaut.
Aa to ha4 ttoa. ih
two poftla aad lb at gjaataaA rJ Lxatl

Now tb qaUoa f, whvtwtv tbl ao- -

tboruy fcKijra rr giug-ov- r to ta
UarabaJ or tb Uoli4 HtaU fr tbl
forrttory th eoocody of Lhao priaoaort?
rhora Uoothlag la th tutut that dt
DOwhro U u lodzod. Thotald
Imply gtrM to th W ardo tb cootrtd
r ta pcioDr too wbat bia

doUMballb. iotblog I ai4 la lb
law with. rfrac to tblt ebaora.
Nothiag of tho klad waa aoUclpat4
bf tbO rofteUlorK But tbr lata
chaai. cratd br lha auparioKVowir
of tbUaUd8tauoJoYronjoot. AOd
It wt!l not bo eoatodd, I approhoad,
that tho lofrtor powr aaa toatrol tho
uprior: but wbavr a Uw lo pdb Coear coofliciior with.. Ui low

of a Twrltory, tho law of a Trmry at
oaeo gtToa way aaa tao unr or uoagreM
UlmmodlataJr la forv. Bo, thto, thU
lav totng ta fofoa, tba Ctorvnsor, who
lath tifCtUft oCotr of th Trrl-tor- y,

who buLoa it 1 to tbat h
law ar proparty a4mlnUUrd, bu tb
rtgbltod! with tho gortraxitni of
tb Ualt4 8UU la tb boc of aay
rzpro law. Tbo Waixfoa eouM oot
bar tho povtr, for hla dotioa ar tlrlct
ly ddo4 by law; aad aaaoog hi
powora aro aoo ach a tha on w
aatra rUrr4 to. Cartaloly It caooot
b tb director o th prtaoa who baT
th power to do ll. Wbr 1 thl
power lodged If not la tho Oorvraot?
II 1 tb oaty proa thai caa coo tract
with Lb goTroat of tbo United
H atM, aad It I bte doty to do It. W
Qoi tho Manha! la poloa of tb
prlaoa by dtrooUoa of tho Ualtod
rtiaiM ivvtraaMft, .tBi Ao ooauaota
with th OoTtrnor to keep Territorial

boa ija taro. I o w hat maa aar thay ar
to bokrt.aat at what oxpooaotwta
Territory: aad a Hod tbal Ibo Oovaroor
I tb ooly oScr who bu tho power to
mak thio raatmt aai oaforoa tbo
law. Whatahalltho J4tfttadoT 11
feu authfttnty ta act, hot edmruf frora
tb loferlor but directly from th a pa
rlor power. Tber I a law br, yooroor. taat I wiu ra4. aaowtaa taat tr
b 4ld no do ortala tblaga wbat the
poaaltf wo14 b. (Cttlaa road from
Act of CocgT JaaaZi, ISA), ToL 12,
pag C'J That la lor aa oCTeuao of ornla
too aa wall aa eocomUaloa. It will to
aid that ho had aa right la hla po-ttto- a

to at aa ba did. Lt oa oo
Who aa otOoar to roqalrwd to do a
oortala talag, aadtaa order of coart
bMOtw goo oat which he ba d- -
lrrorod to hla or ta " hit pr4c-eo- r,

It mailer oot whether that orefer
bo loalor la tbo haado of aoy third
awrooa. if raoit tocttl. trr, tta
tality aad ir callhbo4 1 1' bolt
th troureo wai aot rootmvort that
poaluoo. rw, baro a a Man a lo
tb poaMloa of a pt.-v- w; ber ha
bo a warraat of oomoutttuteot wbloh
la bofefo Tear honor: that warraat of
committment waa la tho hao da o( a
party who porhapa waa properly Lb fa,
at aay tala a waa Ubaro. axaralelog
tb power ao4 ruaeilooa or aa oCnoar,now ir ta taw qpra tbat prooeoo remag n pa aaatar maa ta pow-
er with which b waa cloth d, that
maa matt rrrform the dolloo of Lb
oSeo thu roofnrd apoa him. Ho I
elothod wilb lb tffjwtr aad authorilf
of tat dthot mxA aoil' xtrcle thf m.
or bo la amoabl looao law for aby
omlwioQ b u gtttity of. nuj thl
maa, 34. Hoa eouU, rial nala- - barba th warden or tbo pno& .uj w
com to a polat wber tbr l- - con- -
filCt botwtoo thO rovrtl Of the Ttitl
to rial cfln aoil th power

" of th
GoYoracDoatoQcorv. Tbo form or el aim
that by Ttrtao of tbo powar conferred
by tho . Lg!irar. . uoy . aro pro--
twrrr la rouiW3 ohm crtaoa aaa
tba pntotierx, 'If Csrr tnltapprehead
tha law, aadoCodagalht tha law J It
U ao oxaoto. Tha, law prtaamaa that
ovary maa thai bQ Jerttand It; aad if
they tako a poaUlotrta confltet-wlt-h th
Uw ao4 violata It, wDaioror toeir, m-Uo- Ua

may bU-iaxoo- f laaai a
crime; aad ail popl ooald aodir- -
ittod that waiar taocej la a criminal
atatata, Igooraao of that eta tat U bO
dofoSt Ttrthtl, thtro rag ba po
ooNtloa aa to taav iatas 1 ut
Thoro U ao oxeoao oot up oa tho part of
ta derDotau' eou$i .taat toey arr
actad Ignoraatly or blaUotlooaily)
bat they htr toted with a fan aodor- -

ttaadiog thai If tbey ara wroog thyar amoabl to tha lav, tad with tha
poalUr bllf that thoy tr rights TiU
baiax tao caa tay aaro oortaiary py
tho OTtiisoco. put tbemielra la direct
ioltUoa to ihuw of tho Uattad

atataa aa wall aa to tUt ot ta Ttr
1 lory. Aad I eall ytax; atUaLkaaqc

mora to taar-- ftev that tat root of
Uff otilr eoaalderattoa U actually la
tho hajkda of tho hCartaal ha botag lb
orooor eoraoa to aw tao eoaiodyfof
ail wvcb papara ta waU to thooaatodyaftaa wbea tay rro toErtMovr, ma thf rat taaaaa oat
atda aad tyoad tha lav. aad bete
aro tmaaabio to It. Tht uttlmoay
bar ahow, to my ml ad, that tha Mar-aa- al

waa Lb prooar Mraoa aotaaly ta
bara tba kMotax of th crleoa a (aa
proporty of th tjattad. euv, bat Jo
ta proper troa to ctrt tat cottouy
of tho prtoer; aad wba ho woatto.w m t J.lak.air. ivcwaa aau aemajiaouk tooj t
wag tta dulj af J dtftr.tiiU'ta o
11 ear that prUorfer to thg.Uarahkl; and
wha'they rIa4'thy matt bkvo
kawwa taa tboy wu a4arattfiaba
by or amcabl fa tha Uw. -- It to for
yoor hooor ta daurmlao from tho arl--
dof watbT tky wwr taatisahlatorlv m n. . i- -e

BUI, if w wmiai Wll mm tr,moat la tha Laia af ta Tardaa waa
toSeieot for him to ouJa that prltta-- r

ag&iaai tha aomahit ll laa:21tfttL
Thay da cot doay taat Ley rmietad; oa
tho ooatrmry tay aot only rUUd aad
prwraattd, ttuot Aiag to La LaagtUMTd af
ta Uw. bat ald4 aad abtt4 taoo
who tnd,-aa- d ifaood to dqw a tho
prUoaor to tha Jdazshai of tha UaUaa
dttUo; harts g ' doao th !' thay, ag a
matter of wm9ir ,arb-isf- a
Bisa&ahla ta th Uw aadta a44iUaa to
that. If It abail wo ta Jtxcaaal of th
OrH that IS a maa hart TloUUd tha
Ur. aad Lb LXart i or plaice that
i.nk eras ta atuwxr l;raaithr UlhQSal st tali laJtiiao,tra

OfiORUK Q. CASSOJf,
i tmrn awt

T
b?MW T. I Tt.

Prellninary Exanination of
warden Rodrarood and

jHarsinl McAllister.

a ( is yesterday' Niws, Um
prUidaery xmnr2Ilo. War A
ic ,ucic nwty of th mm of

Werdta A. P.Hkwd and City Uerha t!eAUltr. ehadked with mUUot
th 8 . Manual the discharge of
aU dstyja rtfjelar to dUrer to Lb

latter thcooartct Klllfeyte, without aa
ordr of Court, wm eoaamnl yr-dy- .

f Jdg Morgan end Mr. IUkU
wra 15 eoaaMi a th part of 15

prMMrU4ot aa J llaorbia Z. Ho,Tbaaia pttoa sad rt. A. Maaa tor the
dAo4. !

Makof tb t!m from ta totwalr
o'clock mtmm ovaptovf by thw pf wKitilkm
la a ami lag M arehal Patriot, th oty
fa ltettl UmI th Utter snd

dafof oa Werda Hoekwood, and
Utterly apoa Ut. MeAlltet, far Lb

prtoar KlUfbyU, the former r fa las
to aooad ta the daaad wlthoat aa or--I
J of Cbart, and th UtU rafuaiag
a a til aa ordr of Warden Rack wood
wm presented, for whom h held th
prlaooar, til of whUa wm onceded by
ta d7eae.

J aJ' Uorgsa alluded to th follow-- j
lac titlorltlvo, m (a baaie f a on- -

Tb'ot of Coogr of January 10th,
1 171; tot of Coore, April SOlh, 179;),

tactio 23; at of Coagresa, Mtn Sad,
Ult, then. S, kwUoo 2. rot. 4. V. 8.
8talus at Largw, peg act of Coa-- g

raw.? May Slat, IS70, mUoq It, peg
IU. Lew of 24 Hmlio; aod Uo
03, peg 5d, Law of Uuh.

To Coft adjourned at 11 aad mot
agaJatat two o'clock, whia the trgu- -
mial wu opened by

Jdw Mervaa I will Mr. by way of
p rwi i ao 1 a ary , met a a attoay I be
ba cJWI oa la thl cm to o tbat
tbo low r r!adlctl, a duty drrolr-la- g

upoa txtt a aa o3er of ccart; aaJ
no oaty ta mm tbat tbo law ar yLdJI-oatd- 4

but tbot tbo lo4JTlaai la tb
tear ajat ax4 prop trial. Ta

or ttr 4aUo of aa tUroy wboreail opoa to act La a oao a I am la
tbi ou.
Na. I call Lb UaLUa of Lb ouurt

oo4 oiJy ta Lb low of tbo U a 114
HtMtmm ba a'o to tbo lav of tbo Trrt
tary;u4 t)MTl a law I violaU4 by
aa by aoy oqo bolJlof a poai
Uoo ut aibortty ta wblca bo booJ4
b aa xoiU b for tbo popto. It 1

won taa If b b4 ba a airo Kaav
bl tu4t14aal. Io tb! esao. If Uir
bo ba aay vtoUUoo of tbo law, aa4
tbo UoilaitMiy abowt tbt tbo part
ebariiKt bat twoa (Qllty of Lb I viola
Uoa, 4ao U bwuaiM Lba Uatr of tbo
court to aJaaLalaUr tb law.bowotror
aoplaat It may b aa4 do aattar
wb 4r tbo pru oomloo bfaro yoa
bouof. llr ta tbo law w blob I will
r4 ia tb tcauof tbi Territory,
aa4 It U ta &ua4 taa& Lb a maa txa?o
TloiW4 tbat law tboy aro aaobl to
It a if itxj h4 vtoUtoil any othr law
or aay law of tbo Uat4 riiatoa. (Cooa

! rm4 otla 9X pao Law of
U(a). Uo aia, ao Owabt, will
tab tbo pwalttea Uvt Lbl o3o roalt- -
o4 br U a UaltoU HCWm Cmi ta tb
oxvoftkxi of bU dotl a a Uolt4
MM oScor, aa4 Lbal tby aro not
amoabi: but bo U aa oClor of Court,
a Twlrttortal a woll a a UnlU4 tftat
ofliMr; aa4 If aay porooo bail rtthim aa lr of ooart, ta ta acitiua Of aay 4aty Loipoa4 apoa Ulaa,
tbaiiby or aoaoaabio to t& law.ICuit roaU frooa tbo Uw of April SO.
ITM) wita ra4 to ralUog ocloor.)
Oatlaioa may eompiala bcaao w
rWr4o vrai tatata. aa4 do not on--
nao 4arola parlloolarly to aay oao of
laou. I wm y to too raUaM taas
a party may ba gallty ofoiTaaoaa ala0
Lb uw of a Bato aaa aftaa ta taw
of taw Uali4 8taXa. Aa ft laataaoo:
A maa may bo ralJly of robUag tbo
malt, wboa bla ocaca U not oafy oao
Clatta Uwt of tbo CoUtdtiUUt,

but icial Lb Btato law, fur tarooay
la iMja aaaaay tbat may ba ta tb
bmU. Or ta toa o of m municipaloorraUoo. a yirwn may bo aaoaal
bota to a Otaio aa4 a moaiolpaXUy aa
oar tx llooao la aa4 bo fttilty of two
oiTaaoao la tbo tamo act, oitbor of wbcb
may, bo eoarx4 atlaot olm aa4 bo bo
paawao4 for oltaot ct bota. Aftar
ra41ac tbo law agala. eoaoaol aJ4:
It wtu b ooota4u probably Lbat w
ba0 ao aown oialat aatborlty ta
tala p4iaUiT-i- o oatitio
bim to wbat tbo law woula otom a
protactioa ta otbr word, ta max
iboa parvl amoaablo to tbo law for
obatr-oU- af him. It la aJaaUt4 by Lb
ooqa tbr ta daibodaata tbat ho la
tbo Marabal for Lbla Unitary. W
nad tbr waa a Warda op pota tad oa-d- or

bad by vlxtao of Lb law of thla
Tartitory, by ibo aot af tba Logtalaiarota diroot vtolaUoa of tao Ofimifl Act
wbiaa opoolaao that all afibar of tbat
grmdo ar, by aad with tba eoaaaat af
ta LiUiaiaro, to b appolatod by tbo
Uotraraor aad ta roeot tholr eomml-atoo- r.

llaro a !tiatar hao taaao tb
powwr lata I to own haodw aad ald wo
wtlttgnor part af tao aathonty of tho
UalUd btataa, aa4 oxtrlo thla powor
wttbla ooroalTva. Tby raraao to ro
cog 4 U tbo JxoqUt o? at lat hla
aoaaiaaUac powar ,aaa Lboy prood to
noalaat a maa la vtolaUoa of tho
OrzaalaAel. Now tho qaoatloo U, 1

tau maa. nadar aay elroumftaaco aa
o2ar ta bar ooaLrut of tba prtaoa?
8u a maa appolatod by Lb Got
roor aaoold domaad po oloo of tho
rt-e- a, allhoof a Dot eoaarmod by thofU3a or by tao Coaaell. who woold

br tho logai rtht to taaa pc loa
of tbat pro party? Coold tha LacUla-taraua- o

1
It away from tho KxacuUva,

or wod tho XxaenUT powwf bo para-m4a- tf

If LB jtrouUTO powr to
g--4-

t-t la tba Territory, ho bolog aa
B4 ta gootomat ot tho UolUd

butt, aa bta wttala hlaiaalf tho
p to daaiaUMr aad to that ta
law of tho Tarrttory aro adatlalatorod,w Id oot tb pwr xrta by bia
baramoaai? I ooatoodtbatttwooid;aaa tbat tboro tbo !ttiaT oootrjl04 : aad If tho LglataroaadrtaXoto ttoiatoor go galat tho Orgaalo Act,
thy aadartax to ovrri4o tho Uorara
mator tao uaitaa eiaxo to taatox
toai. la otbr word, thry tot aaldo
tbpowr of tho OoTtrasaoat of tho
Ualiod Btataala a TrtiUry, whr w
arwoory ta a ooa4raoa or tatataga. iaaw taat my frtaod Baow olaiai a
aortaaty U 4a il f LbJa Tr
tltwy i but 1 dicra with hla la that
eartloolan aad mlalUft i&aa a TMTV

tory a-t- a tho tamo roiatloa to tb
TT. iwd dt4 Ooovramwat that a maaJ
eipal eurporaUoa aalda ta tho 6aua
flnrasuaL tfaoo powora aa may bo
,nrrrml neoa a aaualdrai roTtaa

moat tay may oorol, aad Laoy ara
protawtad fcj &-t-a tSortta. ,

Kar haro rt fferta- - Pf ?nfcr
rodaooo tho popi ef tbi TomteSTt
vfttea U Uaiu4 f'-- rororomoat
aay may bo aarretaoJ; ta. U nathlag
la doailioft with ta law tbo Ualtad
etai. r th OrxvaU JLsi which ea
fr ta powr apoo tbo p0?
2fw, if thorobo a roorro4 powotjla
thai Orraald Act, tha tho t7 c
t? TxrttorT taaaot oxixria thai
j!wgr Caca, I boiioT, tho Ctecrt

uona or toe Awroey General, tbereun-- 4 tie tharrwt will reoetre thereiD all mean the r,

the United State of America doe not wno hare beenao oonricted." eto vWn I Wnld
n-r-r- al. bt

intend to pay toe board or Territorial con
iota; tb eeeond proposition U, that tbe

United StatM Jlsrsnal la not compelled to
keep them without pay, and tbo next hymat no power can . compel tne iegte'atureto make tu appropriation to pay for them
Wbat follower Why If tba word may la
oonatrued to mean must, and Ibe Terrl
torial Leglalature decliaea to make an ap-
propriation, there will be a general jail
delirery. Caa It b supposed that Con enrea
doaigoad ta maaa
prisoners at. tba United State boarding
bouse, or else produce a- - ooadltloa ot
affairs that .would result In . turn in ar the
convicts looeeT Saeh a construction rlo
late reason. You oannot aoppose that th
OongreM of tbe United State Intended to
do eomeihin sr. that it had ao power to do
take money out of a treasury orerwhich it
bad nooontror. xoa can not aoppote that
Con are U tended to pm aa act tha effect
or which would bo to release ail the, Terri-
torial prisoner. Upon tbi qoUotl ot the
bowr of OonrjSM to dm law of tba
character I bar auggested, I refer yournoaor to lVta Howard W3. Zd Ourtte ooa--1
aenaea reports coo im in son. lztn in exa.

U there any place in the United State
where Coogreu haa auch power, eroa la
tbe District of Columbia, which is under
tho excluslrO control of Con greysf Ia lOa
tna power or vxngreM to paaa an act to aaro
a Mwer laid down la tho street of tbo
City of wttalarton. or la-- ktrs i a itark
made there, and tha raauirinx monr for
th ooat thereof toaomo out of tha troMurr
of' la District of OolumbUr And if It Is
not ia tha powar --of Coagresa to do that
directly, 1 it oannot do It indiraotly, and it
would ba Inn aa reason tbl for, it to aaaa
such ta act m to paaa on to ootnptl Trrl- -
toruu connets to ba kept by th united
State Marabal la tba United State arteeu.

as oc aeepmx inm must n
Pa. oy.too Torruory. f.

"a&ay meant must oarr when tb tmr
Uc interests tad rbrbta tr Uroived.'t J

--What ara tha nubile rlffhtaT -- Tb imblla
hara tha fight to bare prUoaera oonilned
tor tna tsrxu jar waica tnay ar ratenod.tad kept tna eaU place, ao thatthry maynot b tamed Iocs upoa aactety; but tha
pubue aaa ao ngnt to proaeriba tha parti cu--1
tmr pimcm w naoa .01 .aonnkemeaH or. to
daalgiuua tha riarUculxr offioer irr --whoa I

euatody they shall be confined; and the I

pUintur ln thU eaaa tbo United State
UaraKaWfchaa rlaayTw am tt tn aa Km
or guaraiaa or Territorial convicts unlaas
lop.Territory throu ra. rltf proper smthor
ltlM" arraa to It. I call rour honor at
tecaca kaia to tha laxywsa at thla letter.
The Attornsy. General cite tha first and
toc-- d ee-t- ia c; act, tad thn asyf to
the U. 6. Xaxahal that he will c;a 01

iwi?v flrsrrsls of th TJnitrl P1 m I -
w ..--i .n- - iaMi( W --7. I 7:TZ TP ! rT.l,:TT7..i TrteaaaBV
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