THE IDAHO TEST OATH CASE. ”on;

THE case before the Bupreme
Court of the United States on which
8 declsion i anxiously expected
promiees to be oue of tho most im-
portant ever presented to that tribu-
oal. It iuvolves the question of the
constitutional scope of religious lib-
erty and the limit of legislative
powers as to the free exercise of re-
ligion.

The case on behall of the appel-
lant was ably argued by Hon. F. 8.
Richards of this city and Judge
Jeremiabh M. Wilsonof Washington,
B.C. No stenogruphic report was
takon of the orul arguments, but the
Yrief presented to the Court has
neen received, as printed, and we
Bive the following syuopsiy, so that
whatever may be the result, the
Iriends of eoustitutionul freedom
may kpow that their ecnuse was
fully, clearly and ably advocated
before the highest courtof our coun-
try.

Before the Supreme Court of the
Uunited States for the Qctober term,
an appeal was made from a finai
order und judgment of the District
Court of the Third Judieial District
of {dako Territory, upon a writ of
habeas corpus duly issued oub of
8aid court for the production of the
bogy of SBamuel D. Davia, iry which
order the petitioner was remauded
to the custody of the sheriff nf
Oneida County, Iduho Territory,
and jie still held in custody by him.
The uppellant, by his petition and
©xXhiblts thereto annexed, prayed to
be discharged from eustody on’ the
Judgment and sentence rendered
sad imposed hy the Distriet Court
for the Third Judicial District of
Liaho Territory on the 12th day of
September, 1889. He had been con-
vieted of egnspiraey in uninwfully
Procuring himself to be registered
15 an elector, contrary to the follow-
Ing provisions of the Revised Stat-
utes of Idaho:

“Skc. 501. No person under gaar-
dianship, non compos nentis,or inanne,
Nor any person convicted of treason,
felony, or bribery in the Territory,
9 in any other Stale or Territory in
the Union, unless restored to eivil
rights, nor any person whois a biga-
mist, polygamist, or who teaches,
advises, connsels 0r encourages any
DPerson or persons to become biga-
Mists or polygawmisteor to commitany
Other ¢crime defined by law, or to enter
‘Do what is known as plural or celes-
lial marriage, or who is B member of
Any order, nrganization, or associstion
Which teaches, advises, counsels or
®Ncourages its members or devotees,
Or any other persois, (0 commit the
¢rime” of biganmy, polygamy, or any
Other griine defined by law, sither as
A rile or coremony of such order, or-
Binization, or. association, or other-
i 88, is pormitted to vole Al any elec-

on, or 1o hold any position or office
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onor, trust, or profit within this
ritory.!

Seaction 504 of the Revised Statutes
of Idaho requires an elector to
swear, among other things, that he
is not

4 member of nny order, organiza-
tion, orassociation which teaches, ad-
vises, couneels or oncourages its
members, devntees. or any other per-
son to commit the crime of bigamy or
gol gamy, or any other crime defined

y law, lmndutz arising or resulting
from memnbership in such order,
organizatinn, or association, or which
practices bigamy or polygamy or
plurnl or celestinl marringe asa doc-
trina! rite of sueh orgunization.”

The appellaut had talken the oath
prescribed by the Idaho Btatute
aud had sworn that he possessed all
the qualifieations ¢f an elector aud
was not under any of the dlsabili-
ties named In these sections. The
indictment averred that he was at
the time

“A member of an order. Organiza-
tion, and association, Damely, the
Church of Jesus Christ of Latter-day
Saintg, then and there otherwise and
commonly known as the Mormon
Church, which taught. advised, coun-
selled, and encouraged its members
and devotecs to commit the crimmes ol
bignmy and polygamy as duties arig-
ing and resnlting from membership in
said order. rganization, and associa-
tion, an  which said order. org:iniza-
tion, and association, asthey each and
all then and thers well knew,practiced
bigamy and polygamy and plural and
colestin] marringe aa doolrinal rites of
Rnigi' organization and therefnre guil-
ty.

it is uot denied, and coneyuently
is ndmitted, that be had the qualifi-
cations of vitizeushlp, age, and resi-
dence; he was vot uuder the dis-
ability of any conviction for treason,
folony or brivery; he was not regis-
tered or enptided to vote at any
other place; he was not a bixamist
or polygamist; he did pot and would
not, publiely or privately, or in any
mauner whatever, teach, advise,
eounsel or encourage any puerson to
comamit bigamy ov polygamy, nor
any other crime, and he regarded
the Constitution and laws, as iuter-
preted by the courts, ns the supreme
law of the land, any teachiugs of
the Chureh to the contrary notwith-
standing.

It isouly claimed that he belonged
to the Mormon Church, whieh, the
indictment charges, taught, advised,
counselied and encouraged its meni-
bers and devorees to commit bigamy
and polygamy, as dutfes arising and

resulting from membership in such
Church

This raises the only question
the case:

Could the appelinnt be disfran-
chised and disqunlitied from bold-
ing office because of membership 1o
the Mormon Church?

His Couneel apswer, No. Buch
legislation is forbidden by the Con-
stitution of the United States.

It is eluimed in the brief for the
appellant:

The Idaho Statute Disfranchising |
and Disqualifying Citizens [from
Holding Office Because of Mem-
bership in the Mormon Church is

in[

Unconstitutional and Void, Be-

caure i Prohibits “The Free Ex-
ercise of Religion.»

Congress erhall make no law re-
aspecting an establishment of religion
or prohibiting the free exercise there-
of .——Constitution, Art.1, Amendments.

The provisions of the statute of
ldaho, which provide, as quoted
above, are in violation of this arti-
cle of the Constitution, and there-
fore vold.

The court has held that “religious
freedom is guaranteed everywhere
throughout the United Stntes so far
as Congressional Interforeuce is con-
cerned,? {98 U. 8., 162,)and that
“Congresa cannot pasa a law for the
govelnment of Territories which
shall prohibit the free exercipe of
religlon.” ([éid, 162.) It neces-
marily follows thata Territorial legis-
lature cannot pass such a law. In
the language of this court, *“Con-

ress could confer no power on any
oenl govornment estublished by ita
authority to vielate the provisions
of the Coopstitution.?®? 19 How,
450.) BSection 1891 of the Revised
Statutes o the United States pro-
vides that:

“The Constitution and all laws of the
United States which are not locally in-
applicable shull have the same force
and effect within all the organized
Territories, and in every Territory
herealter orgaliized, as elsov here with-
in 1he United States.”

This iuhibition against prehibiting
the free exercise of religion brings
the inquiry whetlier prohibition of
membership in a chureh, or dis-
francilisement becauge of such mom-
tership, is a prohibition of the “free
exercise of religion.»

The Constitutional guarantee in-
volves more than mere opinion and
belief. It not only protects a mag
in the eujoymnent of his religlous
opinions, but also in the freu exer-
cise of religion. This (ree exercise
of religion must embrace his right
to enjoy the benefits of a church,

to worehip according to ts
forms and ceremonies, to par-
ticipate im its ordinances and
partake of its sacraments,  and

this he ¢ould not Uno without being
a member of the church organiza-
tion. It does not necessarily follow
from such membership that he must
believe all the dogmas or doctrines
of the church. He may dishelieve
any or even ull of them, but ita cere-
monies, forms, and asseciations may
be of such a chuaracter as compord
with his ideas ol worship and duty
to his Creator. No matter what his
belief Is, If he violates no law, he
may freely exercise his religion ac-
cording to such formis and cere-
monies. It he caunot, he is de-
l_..-n’ed of the free exercise of relig-
on. This must be so, otherwise the
words of the Constitution, *‘or pro-
hibiting the free exercise thereof*?
areeurplusage and without meaning.
It requires no such declaration as
this to secure only freedom of
opinion and belief.

The appellant violated no law. He
did not practice bigamy or poly-
gamy, nor did he advise any one
elge to do so. It does not appear
that he even believed in these prac-
tices, and rertainly he repudiated
them by his onth. He sitnply be-
longed to the Mormon Church and



