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LETTER

TO THE

SEGRETARY OF THE INTERIOR

The Affairs of Utah, Polygamy,
: Cﬂhﬂbilﬂlinn,” ke,

GEORGE TICKNOR CURTIS.

WassinaToN, D. C.,
November 1, 1886.

To TuE Hox. L. Q. C. LaMaRr,
Secretary of the Interior.

INTRODPUCTION.

Sir: No apology can be necessary
for this communication, or for the
public manner in which it is addressed
to you. It concerns a matter of the
ulmost importance to the people of the
United States, and to that portion of
their affairs which is under your of-
ficial clmrﬁve. The recenmt report of
Governor est, Territorial Governor
of Utah, dated at Salt Lake City, and
the last report of the ** Utah Commis-
sioners,” hoth of them official docu-
mwents addressed to the Secretary of
the Interior, seem to me to call for ex-
amination and comment. Theyopen
the policy of this government towards
the Mormons of Utah, as it has been
pursucd for the past few years, and
they advocate measures of still greater
severity in the same direction. I have
felt prompted 10 give a great deal ot
attention to the measures pursued to-
wards the Mormons of Utah, on ac-
count of the principles of civil and re-
ligions liberty Involved; and I have

===

should not prohibit a practice thatis
injurious to the wi lin « oI soclety, al-
though that prattice is, l:! those who
fellow it, founded on and dictated by a
sintere religious belief, But it affords
ample reason for a carcful disc:imina-
tion between that which the clvil
yower may and that which it may not
rigbtfully punish or comtrol by the
hand of the law. This depends inour
country upon the limitations imposed
by constitutional prowvisioos upon the
authority of Government,

You, Mr. Secretary, will not be like-
ly to lmg:te to me any dispesition to
set up the religious convictions of men
in opposition to the law of the land. I
bave had too extensive and o close
an obseryation of the fal-
lacy of the so-called Igfner
Law to be for one moment misl by
that specious doectrime. I lived and
acted through the whele ol that period
when men of all grades of intellect de-
luded themselves with the idea that
what they considered the law of God
absolved them from obeying the laws
regularly enacted by human authority;
when men who aspired to be, agd who
supposed themselves to be, statesmen

and were so coasidercd, toya(i
and coguetted with the doe-
trine, of the supposed Higher

Law, and thereby contributed their in-
fluence to debauch the public mind and
to uproot the foundations of e¢ivil
obedlence. In that long warfare be-
itween troth and error [ bore my part,
always mainiaining that there is but
one measure of the duty of the cifizen,
namely, to obey the law as enacted by
competent authority,whatever his con-
victions of the moral rightfulness of
Lhat law, and to seek redress or relief
from its requirements in the conrts. It
was becanse multitudes would not see
this, but Inslsted that their interpreta-
tion of the law of God absolved them
from obe{lng humaa laws which they
did not llke, that a confusion of ideas
respectiug clvil obligation largely con-
tributed to bring about the state of
things in certain regions of our land

given a great deal of study 10 the laws | that preceded our clvil war.

that huave been enacted respecting
them, and Lo the policy whicn is pur-
gued towards them. Some of the con-
victions which I entertaln I desire re-
spectfully to submit to_you.

Inthe course of the past summer |
had occasion, in writing Lo President
Taylor, the head of the Mormon
Church, to ask a certain question, and
apd to request him to allow me, in
case 1 should find it necessary, to pub-
lish bis apswer. I received from him,
under the date of August 3, 1836, a let-
ter, from jwhich I mow, with his per-
missien, make an extract that is, I
think, deserving of the serious atten-
tion of all who are concerned in ad-
ministeriag the Federal Government,
and more especially of the Secretary of
the Imterior. You will perceive, jsir,
toat the answer was given most di-
rectly and plainly, snd that it came
from one who is entitled to speak the
sentiments and feelings of the Mor-
mon people of Utab. He gives to the
Imputation of disloyalty just the denial
that was to be expected from him. The
reason why I put to hbim the question
which he answered was because I have
logpforseen, from the spirit that pre-
viiiis umong the non-Mormons of that
Territory, and from the tendencies
that are manifested in Congress to al-
low of wmeasures dictated by that
a'plrn.lhnt the time may not be distant,
if it bas not already come, when an at-
tempt will be made to force upon the
Mormons the alterndtive that I sug-

them m
ask of us is tbat in the Interpretation
and . administration of our laws we
shall not violate their religious iree-

attitnde in wh
stand for the purpose of enacting the
part of pretende

But this is mot the attitude of the

Mormons. They are not believers In

the Higher Law a8 & means of absoly-

ing them from obedience (o the law of
the land. Whoever lmputes this to
a great mistake. All they

dom and trench upon their rights of
conscience., That we have hitherto
suffered our laws to be so interpreted

and administered as to violate their re-

ligious freedom and trench upon their
rights of censcience I shall make plain
beyond peradventure., 1 shall show
that Mr. Taylor is entirely right in an-
ticipating that he amd his fellow-be-
lievers will be forced to become the

champlions of civil and religious liber-
t{uin this couantr
c

if «there is nota
nge ol pollcr; that this Is not an
ch they will affect to

martyrg, but that it
is one in which they will inevitably be
placed if we go on as we hava begun,
and that at the same time thers I8 no
necessity tor such an issue.

The following passage from the re-
port of Governor West calls for a
somewhat extended comment:

*“The all-absorbing question in this Terri-
tory, dominating sll others, hurtfully affect-
ing its pros erﬁmﬂim eding its advance-
ment, and disturbing the quiet and happi-
ness of its people, and the ene question of
the utmost covncern and solicitude to the

gested. The following is Mr. Taylor’s | whole | eountry, ds the aftitude of de-
AOSWEr : Jiance nssumed and maintained by the Mor-
mon le, who prohahly are five-aixths of

PRESIDENT TAYLOR'S REPLY, the whole population, o fhe law gf Congrezs

Jor the suppression of polygamy, known as

“The question which you propound, ]
as to what we contemplale doing n
case we are driven to the wall, and
have the alternative presented to us of
a surrender of our religlous convic-
tions and ourcivil rights, or another
exodus, Is one that we can freely an-
swer. We may tind it convenient to
form colonies eutside the boundaries
of the United States. But we have
never contemplated such a movement
as an exodus en masse from these
Mountain Valleys. The mtherlnﬁ of
Lhe people together is one of our fun-
damental doctrines, and this continent
is the place upon which we are com-
manded to gather. Ouar future is in-
tlissolubly connected with this land.
We have had many suggestions about
moving on to islands snd other places;
but such a movement for us is entirely
out of the question. Having these
views, where could we move to as a
body?! Notwithstanding the many
slanders circulated concerning our
loyalty, we are profoundly attached to
our Republie. e bdlieve that it was
founded by the Almighty through
chosen instruments, and that the men
who framed the Constitution were In-
spired of God in their Jabor in framing
that instrument. All the liberty that
we, or any other reasonable being can
ask. can be enjoyed under that great
charter, when its gunarantees are
perly observed. f, with tne hope of
destroving us, ourfellow-cltizens con~
tinue to tiample upon our rights, guar-
anteed by that instrument, we must
continue to bear it as patiently and
heroically as we can, doing all 1a ocur
power to protest against these wrongs,
and to obtlaln our rights in the courta
of our country, and trusting 1n our
God for that deliverance which He has
never failed to give us in the past, and
which He has promised us for the fu-
ture. Our destiny I= interwoven wilh
the Republic of the United States. For
upwards of balf a century, we have
been led to expect that such atlacks
as we now witness would be made
upon us, and that the people in power
would attempt eur destruction asa
Church and & community. We have
expected, also, that the day would yet
come, when it would 1all to us to up-
hold the Constitution snd constitu-
tional government in this connt.ri. We
fully belleve that this high hooor
is In store for nus, and we are sustained
in the midet of our present persecn-
tions by the consciousness that there
1aa divine provicence in all that is
taking place, and that our God will so
control events Lhat we, asa people,
shall be purified and ITis purposes be
bronght to pass through the events
that are now taking place.

**Much moere might be said up-
on this subject, but from the
ahove you will learm our views
sufficiently to form an idea of
oor position. We cannot surrender
our principies, nor yield our religious
convictions; but shall contend for our
rights as American citizens inch by
inch as leng as God will give us
strength apd abilityto do so. We shall
do this, not for ourselves alone, bat
for humanity, that the principles of
civil and reflginus liberty may be
fully maintained on this great Ameri-
can continent.”

CONVICTIONS AND CIVIL AND RELIGI-
OUS RIGHTS.

From this extract it will be apparent
how deep are the religious convictions
of these people. We may call such
convictions tapaticism, e may de-|
ride the idea of ther being specially
commanded by the Almighty to gather
on this continenit, and their being
guided by a special Providence, as an
absurd assumption. 1t matters not
what we think of their beliefs, The
question for the statesman—for the

ple and Government of the United
tates—is what these Mormons be-
lieve, and not what we believe. O1F
their sincerity it would be ldle to en-
tertain a doubt. I[f they believe them-~
selves to have been Inspired by God to
hold certain reiigious epinions,they do
no more than many other Christisos do
who regard the framers of our Con-
stitution as inspired !n their labor of
framing that instrument. In dealing
with those whom be choose to consid-
er as "‘fanatics'’ the very first and the
very last thingto be remembered 25
any government is, that what is call
w.ltlona fapaticism is & great force;
ia many ages of the world it has
caused men and women to meet any
extremity of sufferiog rather than sur-
render théir rel coanvictions,
This tenacity of human sonl, by
which it adbheres to conscientious re-
ligious beliefs, challenges, or ought to
challenge, tge respect of mllnrun any
country, and more especially this;
been becanse it hunoi

and 1t has
u“”whnhuw oplhli ted
E:ﬁm stampin -O‘lt" tocess has
n resorted to, nlﬁl perse-
cution has left so many and la-
mentable records on the of his-
tory. Ourown mm i
more than one such This gf-
L -]

they claim,

pro- | char
sixths of the whole

the ‘Edmunds lJaw.” In all questions affect-
ing the Mormon Church and people, the
polygamous and monogamouns ormons
make common canse, stand ther, and
are united. They malntain publicly through
their leadérs and teachers. in their houses
of wership, through their presa and Erhru.e-
ly in social and business ¢ es, the
lawo ia infamous, an interference with and a
deninl to them of that religious freedom
guaranteed to all by the Constitution; of
their right and religious duty to continue in
nuuuondoththa law l‘h:h y qu rela-
tigas, and fhey deny 1. Congress
fo regulate and § any restrictions as
to their smarital relation; that the obedience
which they owe and will cheerfuily ronder
to n power higher than any earthly wer
compels them to exercise their religious
rights and privileges in the place of and in
vivlation of the law ; that Lthey are prepared
te, and will if required of them, sacrifice
their personal comfort, their J»mpeny.
suffer indefinite imprisonment, and surren-
der ife itself rather thasn and promise
obedience to the law and forego the

The Government can have and
hold but one position towards this people,
which is of easy statement: Iis auntherity
must be respeoted, 1ta Ilaws muat be
obeyed.”

I have italicised some of the language

of this sweeping atatement in order to

direct attentiomn specially to seme of
its charges. The very serious indict-
ment which the Governor orings against
160,000 people contalns the following
RS :

1. That the Mormon people, five-
ulation of Utah,
are in *‘an attitnde of deflance’ to a
statute of the United States

*for the suppreasion of Polygamy.*"

2. That they maintain everywhere
and at all times that this law is *‘in-
famons;" “an interference with and a
denial to them of that religions
freedom guaranteed to all by the
Jomstitution.”

8. That **they deny the aunthority of
Congreas 1o regulate and Interpose any
:eatrl(;:*tions as to the marital rels-
wons.’t

4, That they set up their convictions
of a law bigher and more sacred than
bhuman law asthe ground for refusing
to promige obedience to the law of the
land and for suffering mprisonment
and even death itself rather than fore-
go ‘‘the privileges [which] they
claim.” :

I deny the justice jand truth of this
accusation in every one of Its lﬁlﬂu‘-
tions. | repel the charge | t the
Mormons are in an attitude of ded-
ance Lo the law for the suppression of
rolynmy. I demy that they are be-
ievers in the Higher Law as a source
from which they can claim peculiar
‘‘privileges’’ or Iimmunity from the
consequenees of what is made an of-
fence by the law of the laund. [ shall
now proceed to prove that the Gover-
nor , unintentionally, no doubt,
misrepresented them ;ithat his misrep-
resentation Is a “consequence of bis
having overlooked the distinction be-
tween what they admit the eivil power
can and what they claim It eannot re-
quire of them,

GOVERNOR WEST'S REPORT—THR
PROMISE BUSINESS,

In order to make this clear, I must
now quote two other.?urnphs from
bis report which follow immediately
after that above given:

“In the year 1884 a determined move was
inangurated for the enforcement of the law
ngainst polygamy, and since that time the
Territo oMicers of Federal sppointment
charged with the duty have been and com
tinue vigilant and diligent in their eff to
that elu The dh:d Mtlmdjs“ co r;.;
have been open and prom:

I.lru-luou bo%re thepm. a'hyl.le Im'“hu
been shown in the ation of joffen-
ders, it has been continues to be the
custom of the cou after comvictiomn, to
suspend the judgment and allow the con-
victed party to go free u his si

Proutn that he will in the obey

aws. Of the number cemvicted ‘o the
s0th of Jumne, 1856, but 7 have given the
promise and socepted freedom.

“SBeven days after
Territory, on the 15th of
-u]mion with Chief J  Zane and_ Dis-
triot Atto Dickson, shey approving
conourring, ? visited thmmﬂlq
abomllnyo! those con
were lmprisoned, and proposed
wounld promise to obey the law
ture our united efforts to secure

4
g

Presiden

availed himself of this tender,

:mmeryan.,doolilh‘hhm" .
1f the Go when he visited the

penltenummm the approval, be it

observed, and the concurrence of the

chief juﬁce and the District

put to a ﬂnﬁ convict who

undergoing “mm

had been co

|

office in the |
, after com-

T

more than one woman,” withont anm
effort to obialn & revision of that cen-
struction by the yupreme Court of the
United States, I think it very likely
that they one and all refused to com-
vly with such a condiuon of oblaining
a pardon. - I read their formal reply te
the Governor, and I know Lhat this was
what they understood was required of
them, and I know,to0, that they would
not have been MEN if they had submit-
ted to It. The fact that the chief jus-
tice and the district attorney concurred
in the Governor's visit and his offer
shows that although not present they
were parties to this proceeding. They
had nothing else to offer to the prison-
ers who had been convicted of unlaw-
ful cohablitation. To these persons
the requirement was that they shoul
gmmue ““to obey the laws' as they

ave been construed by the chlef jus-
tice and his brethren; and while 1
shall not say that this construction is
am “Infamons’’ one, I shall say that 1t
is forced, artifictal, annatural and op-
presgive; and that to require citizens
of the United States, who Lappen to
dwell iu a Territory,to promise to obey
ihe lawg, when so construed, while the
door of access to the Bupreme Coart
of the United States I8 closed and kept
cluosed against them, when the offense
isa pew one, when it is couched in one
ambiguous word, and when the
construction of th lower courts re-
quires of them & renunciation of reli-
gious and moral daties, is a cruel pro-
ceeding. Torture by the rack, as a
means of extorting & renunciation of
religious bellefs, was once practised,
and is justly held to have been '‘infa-
wous.’”” This was torture by physical
pain. There ay be a moral torture
vhat should ' not lese be condemned.
When a man is in the penitentiary of &
Territory, suffering imprisonment ior
an offence agalust the United Btales
Lthat is entirely new, to tell him that
the condition on which he can have
the President’s pardon is that he sball
promise Lo obey the laws as they are
construed b{ a set of local judges, over
whose declslons there s no appellate
Jurisdiction, and when obedience L0
the law, as 80 construed, requires him
Lo renounce religious and moral duties
to others who are dependent on him,
is to subjeet him to a moral torture
worse than any physical pain to which
the human frame can be subjected. [
uﬁy that the men who rejected this
offer would not have been MEN if they
had embraped it, and I booor them for
thewr refusal. 'i'hls. Mr. Secretary, is
strong language. I proceed to its jus-
tification.

The Governor states that he saw and
conversed with about 60'*of those con-
victed under the law,"’and that he pro-
posed a certain condition te ‘‘al.”
namely, that they **would Promlsu to
obey the law in the future.’”” He does
not sayof what particular offence
these fi persons had been convicted.
The statute covers two offences: One
ia bigamy, or the having married more
than one wife; the other ls “‘cohabit-
ing with more than one woman.” They
are distinct offences, separately puni-
shed. The one uqnires no special in-
Lerpretation. A man is a bigamist who
has married more than one womsan.
The other offence requires very care-
ful jadicial interpretation, for Con-
greu has not deflned It. It i8 described

y the single word ‘‘cobabit,”” which
means to live with in the sawme place or
in the same tenement; but the terri-
torial judges say that it means to as-
sociate with in any way or manner, no
matter in what piace.

Now, what was the state of thiogs
when Governor West visited the pen-
Itentiary? There were a few conviets
who had been convicted of bigamy and
sentenced for that offence. But the
great majority bad been ronvicted of
unlawful *‘cohabitation;’’ and, of
these, many, and nowsvuly *‘‘Apostle
Snow,’” had been counvicted upon a
state of facts which showed that the
whnole assoclation, or continuance of
per relations, between the man
and all of his wives but one had, since
the - edto?t %Edmuu&orst. bea::
contlin ookingjafter their suppo’
in sickness and in health, and caring
for their children, without dwelling in
- the same house, or in some cases, in
the same town.

DIFFICULTIES IN THE WAY OF TNOE
FPUBLIC FORMING  SAFE OPINIONS.

No public question has arisen in my
time on which the general public have
80 little means for tormin,i‘ule opin-
jons a8 they have on what 18 called the
*‘Mormon question.”” Te most per-
#ons the practice of lpgamy is all
that is sapposed to be involved in this
matter. Very tew of the most intelli-
gent people ¥e any comprehension
of the problem in statesmanship and
urisprudence which ihas come about
n consequence of the omission of the
Feldenl G?ve:ggle!i_t"ﬂ u‘)o ﬂdeﬂ ‘wh.h
polygamy in es at an
enr{ler period, when the whole ques-
tion was much more simple than it
is now; when there were fewer r-
sons to be affected, and when there
had not come Into existence many
thousarnds of offspring of polygamous
marria, s Dow constituting about
one-fifth of the whole ropulluon ot
Utah. Very few people in the country
at large understand the circumstances
which have caused intelligent and
virtuous women to enter into plural

, & conneciion that is justas
voluntary as any other form of the
marriage relation. The relation ol
plaral wives to one husband is just as
boly and nnocent, sccording to the
Mormon religions belief, as the rela-
tion of marriage between one woman
and one man. No One can under
stand this peculiar moral phenomenon
without referring to the religious
belief of the people called Mormons,
and no one can teive the
true limits to public interference with
these relations without knowing what
the religious bellef of these people is,
and how it originated, This is the
first time that & public question hus

isen slnce Lhe adoption of the Arst
endment of the Federal Constti-
tlon, in which the mesniog and opera-
tion of the religious liberty guaranteed
by that amendment have come Iinto
legislative and judicial consideration.
The question of slavery ln the Terri-
tories of the United States, the vexa-
tlous question of our ante-bellum
period, was a purely civil and political
matter not complicated the element
ol religious belief; for, although some
of the defenders of African slavery
undertook to justify it on what they
deemed religlous smm. it was never
vecessary for the Federal Government
}o rocognl:‘.:.ﬂ‘nt ]ultulc,nuoln. {3 lis
ar ctherw n regard 1o po my in
the Territories as a form of t g'muri-

age relation; for aithouvgh it is un-
doubtedly co to the civil power
to 1 te & reiation
wherever it (has a plepary tive

umo‘l:lty yet the institution o u_l]rrl-
mMOoNOgamons or B~
mu. has In it & religious ele]::e!:t,
and by the aciepted ideas of all per
sons professing in any form the Chris-
tian rel -, institution of

g
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highest appellate tribunal in the coun-
try was called upon 1o define the kind
of conduct which Lhe civil power can,
and that which it cappot, punish with
fine and imprisooment., The act of
1882, designed toameund an act passed
in 1862 —which earlier law made polyg-
amy bigamy, aud punished it as such—
coutained a further provizion punish-
log any man who should **cohablt with
more than ove woman.” No legisla-
tive defigntion of the word “*cohabit’’
was given it was lelt to judiclal inter-
pretation. Ordinarily, cohabitation of
i man with mere than one woman, in a
‘mnsl statute, would be understood by
iwwyers and publicists as the dwelling
together in a babit of sexual inter-
course, or in Lthe ordinary relations of
busband and wife. But in Angus M.
Caunon's cage, which was the first one

Lhat chue before the BSupreme
Court, it was held that the
fuct of sexnal relations was

uot mecessary te constitute tbe of-
fense: that the offense was complete
when a man dwelt under the same roof
with two women whom he claimed to
be bhis wives, ateat the separate table
ol each about one-third of the time,
and had no other home or dwelling
lace; and that it was not necessary
inguire into the privacy of his sexual
relations with either of them. Upon
this constructien of the word *‘cohab-
it,' the conviction of Cannon was af-
firmed by Supreme Court of the United
States lust December, and a mandale
Was acoardiuglf sent down to the ter-
ritorial court directing its judgment to
be carried ont. But in April last,
thiree cases of '*Apostle Snow’ came
befere the BSupreme Court of the
United States on writs of error. Saow
had been convicted in the District
Court of Utah on o state ef facts very
different from the fucts in Cannon’s
case; the Supreme Court of the Terrl-
tory had affirmed the conviction, and
Snow was, and is now,
serving oot accuinulated terms
of imprisonment in the penitentiary
imposed by the sentence. Heis a man
upwards of 70 years of age, of blame-
less life, in all respects s man of edn-
cation and culture, and one of the first
citizens of the Territory. Itappeared
in evidence that he had seven wives
then living, to whom he had been
marrled at different times in the course
of the past forty years. BSix o1 these
marriages took place before the acl of
1862 h made polygamy bigamy, and
the seventh took place eleven
years before the act of 1882
created the new offence of co-
habitation with more than one woman,
Betore Lhe act of 1882 went into ope-
ration, Mr. 8now had dwelt exclus-
welg, in every sense of cohabitation,
with his youngest wifg and her chil-
dren, in a separate house which he
built for her; his other and older
wives, #ome of them qunite elderly
women, lived in separate houses with
the children of each of those who had
children. Mr. Snow’s whole {assocla-
tior with any of his wives, exceptin
the youngest, consisted in occasiona
visits to thewn, always in the day-time
and in the presence of any one else
who happened to be in the house,
continuing to sapport and care
for them, and lookjng after the
welfare of their children, whose father
he was. This stats of things con-
tinued through the wbole of the sev-
eral periods for which he was indicted
in shree separate indictments for un-
lnwfal .cohabitation with more than
oue woman. He was convicted be-
cause he spoke of the other women as
his ““wives,' when, according to his
faith and theirs, he had marrlfad {them
for time and eternity, and becanse Lhe
territorial court, by a forced construc-
tion of the statule, instructed the ]nq
composed exclusively of "Gonl.lles.'
that tLey were to presume cobabita-
tion although the fact might be that he
no sexual inlercourse with any
wife but the one in whose house he
dwelt. It is manifest that this convic-
tion under thys artifical copstruction
of the law could pot take place without
violating his religious Ireedom, .be-
cause his whole conduct toward all the
women evinced plainly that it was dic-
tated by hisareligious belief in his eter-
nal relation to them as one of religious
and moral duty, and because it was
clearly proved at the trial that in the
scxual sense he had not cohabited with
any wile but the youngest during the
ger!ods covered by the respective in-
ietments,

When the extraordinary ruling of the
territorial court came before the Su-
preme Court of the United States the
judges were impressed by the fact that
they had really to ask and answer the

nestion whether the law required
these mey to renonnce every possibie
relation to these fwoman,] whom they
had married for time and eteraity, be-
fore there was any law on the lnfu.ct
ol polyzamy or habitation, and to
turn them and their children adrift
upon the world. The enormity and
cruelty of such a construction became
apparent. Bat alter Mr. Snow's cases
been argued and taken under ad-
visement, a doubt arose among the
judges whether they had appellate
jurisdiction in this particular c ol
cases coming up from the Territories.
The appellate jurisdiction has not been
expressly and directly conferred by an
one statute, but it was believed t‘n l’t
could fairrly made out by
collating different statates. The
Government wished the Supreme
Coart to settle all the questions aris-
inz under the laws of 1802 and
and therfore the Atturney-Ge
raised no question of jurisdiction. Of
course It was not the duty of Mr.
Snow’s counsel to raise that guestion.
Buat, apparently because the Coart
perceived ihat they had made rulings
In Angus M. Cannon’s case which they
ought to reconsider, and because they
could not find that they had appellate
jurisdiction, they dismissed the Snow

cages for want of jurisdiction, recalled fmot «Lually cOom

their mandate In the Cannon case, anil
dismissed that writ of error also for
the game resson., Tbhis left the act of
1882 without any construction what-
ever by the supreme judicial authority,
and left in the penitentisry some of the
mwost considerable citizens of Utab an-
der convictions obtained in the terrl-
terial court by a forced construction of
a statute which created a new offense
in a very peculiar state of things. Thix
Is a somewhat extraordinary situation
of affairs; one that can only be reme-
died by an act of Congress giving ap-
liate Ju risdiction to the Supreme
art of the United States in this very
uliar class of cases which involve

e question ol ““‘cohabitation,”

POWER OF CONGRESS OVER THE
TERRITORIES,

You, Mr. Secretary, will not be like-
a to misunderstand me; but, io order

at others may nol, I shall now refer
to the memorable controversy which
took place thirty years ago In regard to
the legislative power of Copgress over
the Territories. In 1867 I took part in
the re-argument of Lhe ed Bcott

case re

United states.
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no one controverts, that so lovg 48 4
Territory of the United States remsins
& Territory the relations ot social and
civil life therein are under the govern-
ment ol Copgress; but that any legis- |
lation respectling them is to be con-
trolled by these probioitory clauses of |
the Copstitution which lmit the legis-
lative power of Congress wherever it is
exercised.

But now let it be supposed -that, In
addition jto prohibiting the introduc-
tlon of slave property into a Territory,
Congress had gone 8 step forther and
had inade it a8 penal offéensc, punishable
by flne and h:'ni‘priuomm-nt, for any in-
habitant of & Territory Lo be Interested
in slave property in nn{ State of the
Union. It'is at once obvious that such
a law would have transcended the
legislative power of Cougress, because
it would bave encountered & personal
right to bold in a slavebolding State a
species of property then perlectly law-
ful in the limits of thal State, apd be-
cause the Coustitution of the United
States gives to Congress no legislative
authority over the property of inbhab-
itunts of a Territory unless that prop-
erty ia itself within the Territory.

1 bhave suggested this illustration of
the limits of Comgressional aathority
over the relatlons ot social aod civil
life ln a Territory, because, 1n the ex-
isting legisiation of Congress on the
subject ol polygamy in a Territory of
the United Swales, there is some apal-
ogy to the legisiation which [ bave hy-
pothetically assumed to have been
adopted in regard to slayery. I sball
presently point out how Rthis analogy
is important to be observed, because it
tukes us into the dowain of religions
liberty just as the suppused case of
legislation] resgpecting slavery would
have taken us into the domain of civil
liberty in the then condition of the
Union,

Lt it be remembered then, once for
all, that I mwake no question of the

ywer of Congress to prohibit in a

erritory of .be United States the
social and civil relation known as
polygamy, or plural martiage; and it
makes no differcnce, n my view,
whether those who contract ploral
marriage do 8o from a sense of re-
!ifious obhgation or convictien of &
Divine permission, or from any otoer
motive. Buatitis one thiug for Con-
gress to have a constitutioual power Lo
prohibit a relation, and sucother wniug
Lo lJoply that power in a way to traps-
cend and violate the coustitutional
rights of individuals. Itwas perfectiy
cowpetent to Congress Lo prohibit ihe
holding of slave property iu & Terri-
tory. 1t would have been entirely ua-
constitutional for Congress to pubish
an inhabitant of a Territory for hold
jug slave property in a Stute where
such property wus lawful. Itis in my
oplinion perfecily counstitutioual for
Congress Lo pronibit polyvamous muar-
riages in & Territory of the Uuaited
States, and perfectly uncoustitutioual
for it, in order Lo break up the institu-
tion or practice of polygamy, to apply
punishments aud penullies that violate
the religious rigats of Iudividuals.
This distinction is of the utmost im-

rtance, and I trust toat it may be
ept in view throagbout all the criti-
cisms that [ shall make upon the cx-
isting legislaiion and the judicial in-
terpretation that it bus received n the
territorial courts of Ulah. -

1here is another distinction on which

must eqoally insist. The religious
liberty that is guaranleed by the first
amendwentof whe Counstitution is not
a liberty to do acts which the legisla-
tive autbhority decins iojurious to the
welifare of society, but it is a liberty to
hold -any religious opinlons that the
individual may sce fit to bold, and to
carry out those opinions in an& conduct
that does no harm to others. Upon this
distinction It 1s no violation of reli-
gious llberty for Congreas to egact that
in & Territory of the United Slates
monogamy alone shall be a lawlal re-
lation between the gexes notwithstand-
ing the religious belief of Lhe parties
that polygamy is commanded or per-
mitted by the Divine law. The Jegis-
lative authority of civil government
may make any conduct malum prohili-
tum, may prohibit any relation between
individuals, provided that authority
determines the conduct and relation to
be against the public welfare. But,on
the other hand, the civil autoority can
censtitutionally interdict or punish no
conduct and no relation between in-
dividuals which ia both dictated by a
sense of religious daty and I8 at the
same time innocent in itself gnd in its
comsequ. nces. ,
When the first amendment to the
Constitution declared that—

CONMGRESS BHALL MAXKE NO LAW RE-
BPECTING AN ESTABLISHMENT oOF
RELIGION OR FPROHIBITING THE
FREE EXERCISE THEREOP;—

It meant to make two things consti-
tutionally im ible: 1st. To make
it impossible for Congress to estadlish
any national religion, or any rel}glon to
be supported or upheld br the Federal
authority; 2d. To make it lmpossible
for Congress to prohibit the free exer-
cise of religious beliefs. There 1s no
tever in determining the
meaning of this last provision. The
““free exercise'’ ol reflgion compre-
hends the bolding of any religious be-
lief, and the doing of amy act dictated
by that belief which Is in itself and Its

consequences innocent or praise-
worthy. To prohibit the free exercise
of religion is to make a law which pre-

vents iLhe individuals from carrying out
in thelr lives Lhose religious beliels
which dictate or lead to actions in no
way injarions to society.

P’urhsps it will be asked, why upon
the concession that Congress may pro-
hibit polyzamy in & Territory, notwith-
standing the religious bellef of those
who practise it that it is commanded
or permitied by the Divine law, it is
tent to Congress 1o
punish auy kind o1 conduct that Con-
gress may deem It mecessary to sup-
press in order to put an €nd to polyg-
amy? [ propose Lo answer this ques-
tion by examining the existing legisla-
tion on the subject of polygamy and
cohabitation, aad the judicial intespre-
tation that ﬁu be n kiven to it in the
territorial courts of Utal.

LEGISLATION ON POLYUAMY AND CO-
HABITATION—JUDICIAL INTERPRIC-
TATION THEREOF.

1t s to be remembered that from the
time of the great c¢xodus of the Mor-
mons from Illinols apd their settle-
ment near the Great Salt Lake 1o 1847,
carrying with them the practiceof plu-
ral marriage, openly, and in full view
of the people-and Government of tho
United States, down Lo the year 1862, a
tacit toleration was given (o this fea-
ture of thelr civilization. This tolera-
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Was & mistake; butl it was Lt antil a
Jater period that it was found to have
teen uw wistake 1L was a very bonest
anil a very uatural one, for these peo-
ple had becu for & long time sincere
helievers in s revelation which saunc-
tioned plural marriage as a celestial
reldtion, and they had seen a taclt tol-
vration extendea to their beliefl and
their practice by the Government and
the people of the United States for a
period ot fiftecn years after they be-
caume subject to the paramountand ex-
clusive lu;glr-lu.l.ivu authority of Con-
gress. Very few prosscutions for
polygamy were instituted in Utab un-
der the act of 1862,

Bat after the Jupse of twenty years
the law of 1862 was amended by the
act of March 22 1882 which has been
calied the “Edmunds act.”” This act
re-enacted the provision of the aet of
1862, which wade polygamy bigamy,
aud it also c.eated a new offense, de-
ecribed o Its third scctlon as ‘*cohad-
itation with more than one woman,"
runiﬂhing the new offense by fine and
mprisonment, as penalties entlrely
distinet from those inflicted for bigamy
or plural marrisge. Under this new
yrovisiou, & mwan who bhad married two
or more women, but who had ceased
to live with all of them but one, in the
sexual relatien of husband and wife,
might be convicted of and punished for
the unlawful **‘cobabitation with more
than vne wowan,"” according to the
construction that shonld be given to
this one word *‘*cohabit.”

If Utah were a State, its inhabitanots
might reasonably be required 1o sab-
mit to the interpretation of their own
laws by their own tribucals. But
Utali.is not a State. It Is a Territory
ot the Unlted States. The inhabitants
do not wake the judges, sud they did
not make the laws in question.
Jdeny to them all means of having the
rullogs ol the local judges on acts of
Uongress revised by the Supreme Court
of the United States, wheu those rul-
ings affect thewr deares’ clvil and re-
liglous rights, is oeither reasonable,
politie, humane or just.

Ivis avery iemmrkabie circomstance
thar Congress snould have created a
new offense by a statute designed to
apply L0 & very peculiar and nopreced-
ented condition of social and domestic
relations without gny legisiative defl-
nition of the offeuce lien new leg-
islation 18 resorted to in regard to
crimes Lthat buve long had s settled
meaning, such as burglary, Ltheit,arson,
forgery, und the like, it may weli be
left Lo judicial interpretation 1o deter-
mine in particular cases whether the
facts proved in evidence constitute
the crime. But when it 18 intended to
iwake an entirely new crime or misde-
Ieauor,to give no legiglative detluition
of I, aud 1w discribe it by a single
wur:i waich admits of different means
fugs, Is certsinly very extraordinary.
In the so-called “*Edmuoauds act,’’ the
meaniug ot the word "‘cohabitation®
or “‘coliabit’’ was left entirely to judic-
ial interpretation; and the conse-
quence has been thatio the territorial
courts of Utah tuis word has recelved
an interpretation so strained,artificial,
and sirbitrary, that prcesecutions uonder
thls section of the statute have become
persecinlions, aud men have been con-

victed and punished for con-
duct that was not obply Iinno-
cent, but was of such a

uwature that & man would have been
ullty of the greatest moral wreog if
1¢ had omitted or neglected to do the
very Lthings for which he has been sent
Lo the penitentiary. But this s not the
worst of it, for by omitting to provide
for the l{y&:lltl.e jurisdiction of the
Supreme Court of the United States,
in cases arisiong under this 3d section
of the Edmunds act, Congress left the
Yersons who miglit be convicted in the
lerritorial courts witheut any possi-
ble means of testing the correctness of
heir rulings br the judgment of the
bighest tribinopal in the land. Nothing
conld be more cruel In operation, con-
amerin.i all the circumstances, al-
though it was doubtless an uninten-
tional oversight. I am far from im-
Kutlng to Copgress any deliberate in-
ifference to the dictates of justice In
the cases of the unfortunate Mormons
who bad to determine wbat Lthey should
do with their wives and children, and
who, do whatever they miﬁm, would
be exposed to forced and arbitrary
constructions of the law by the final
rulings of . the territorial courts. Bat
it Is none the less my duty to point out
thig omission and t0 urge that it be
remedied without further delay.

But now it is necessary for me Lo ex-
pllln how it has come about that citi-
zens of Utah, of irreproachable lives,
many of whom are the juost consider-
able and the most worthy inhabitaunts
of the Territory, mecn 10 whom the
Territory largely owes its prosperity
men perfectly loyal to the Federa
Goverument and bhonestly meaning Lo
obey lis laws, are now undergoing
punishment in the penitentiary be
cause they would not viclate their con-
vietions of religious and moral daty.
Letit be distinctly understood that
these men are not undergoing punish-
ment as bigamists. They bave not
beeu proseculed aad cenvicted for hav-
ing married more than one wife. They
have been prosecuted and convicted
for Lhe separate offence which consists
in cohabiting with more than one
woman ; and they are auﬂerinf t|funlsh-
ment a8 felons upob & Jadiclal inter-
retation of this offence whick is per-
ectly arbitrary and unnatural without
any meaos of procuring a revision of
that raling in the hlﬁhut branch of the
Federal judiciary. ¥ thia forced con-
struction of the statute they are puo-
lsned for acting according to thelr
convictiops of religious and wmworal
daty; & result which Congress could
pot have intended, or which, if it was
intended, Congress could not consti-
tutionally effect.

Let no one say that I am undertak-
ing & defence of polyzm:f. Let no
one say that [ am disposed to set up
religious belieis or individual convic-
tipps of the law of God agaipst the law
of the land. There is, I repeat, but
one measure of the civil obligations of
men in civll aoclcl{, whateyver may be
their religious belivis, To obey the
requirements imposed by the asathority
of the legislative power is the first
daty of Lhe cltizen, and nothiag but a
successful revolutioa which over-
throws the authority can absolve Lim
from that daty. Bul under our system
of government thal antberity Is not an
unlimited one; and one of the wmost
im‘)umnt of its limitations is that
which furbids Congress from making
any law prohibiting the free exercise
of religion. The construction given to
the 3d section of the Ed | aet bfl
the territol conrts of Ulah makea
violate directly and palpably the first
amendment of the Constitation.

It wonld seemm to be & very plaln

roposition that when a statute, deal-
P with marital nlr:hﬂ%nl; “l;:d makiog
polygamouns unions Yy, creales
a n:pmu offense of cohabitation with
more than one weman, It must have
meant t0 denounce the conduct of a
man who lives with more than one
woman in sexusal latercourse. Co-
habitatien of a man with two women,
or the dwell in the same house with
two women withoutsexual intercounse
with either of them, could not be rea-
sonably beld 1o be an oftense ln deter-
mm":f the meaning of & penal stutute,
for without the l'rbte of niehx'wmlnter-
course there cou Bolbing pun-
ish. Thousands of men in all commu-
nities gw_on under tbe same 1o0f with
more one woman, necessarily and
inoocently. But the 3rd section of the
“Fdmuo act'” has been nm

construed, It hes been d
habimuon decg not mesn the dwell-
ingn the same ltencment with more
than one woman ; that it does not mean
the living in sexusl lntercourse with
mure thao one woman; but that it meavs
every kind of although
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POWDER

Absolutely Pure.

This powder never varies. A marvpl of
surity, dtrength sod wholesomenoss. ore
couommal than the ordinary kinds, and
annal be sold o compelition with the mul
itnders of low test, short weight, alum o
hosphale powders.

Sofel oily t: cans. RorvaL Ba
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BRINCKERHOFF, TURNER & CO,

109 Duans Ni.,, New York,
Manufacwirers of and Dealers in CoTrog
BAalL DUCK, * Woeodberry " vawd M
“"IPOLHEMUS" mvlolher favoriie Wands, o
numbera—iard, Mediam and Solt

OUCK FOR OVERALLS,BLUT JAGWN.OR IN THE 6AD

COTTON ANYABS 0. all numbers— 14 1o 1N
inches wide, for Deck, Car, Trunk and
Wagon Coverings, Muchine Aprond am
for vibher purposes, constanuly i store amd
made o order.

Agents for UL 5. Bunting Co., “Standard®™
and ** Eagle,” Uy Lthe Case or Jess gquanti
These Liooda can be nbtained at Z. C, M, 1,
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Wolfe, Patton & Co.,

m —4 Deslors :
BRUSHKS
OF RVRKEY PESCRIPTION,
PITTSBURGH, PA.
Bepresented by JOHN KAE.

For sale at ¥. O. M. 1. and its branch
Stores, Sears & Liddle, Godbe, Pitts & Co,,
Barnes & Davis, Mesars. Allen & Co., Cun-
inngton & Co., Olark lcl:mdge & Co.
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PAN HANDLE CARPET WARP

WUITE AND COLORED.

TECE BEST in USXE.

Z. C. M. 1. SDLE AGENTS. Oan bLe ob-
tained at adl thelr branch stores throughout
the Territory. d&s alt
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DESERET NATIONAL BANK

SALT LAKE CITY.
PAID UF CAPITAL, - - $200,000

SURPLUS, . . -« D000
I1. 8. ELprkpar, President,

FRRAMOREZ LITTLE, Vice Prest,

JOHN BHARP, .

WM. W, ltITER, DImsOTORS

J. A, GROESRROK,
L. 8, llLﬂm. (lnshier,
AS8. T, LE, Asst. Oashier.

WECONES DEPOSITS PVLE OB HENAL

Bays and Selis Exchango on Now
York, Ban Frascisce, Chicngo, N1,
Louis. Omabn, London, and primct
sal Contineninl Clties

20 Makos oollections, remitting procceds
sromotly, : Lo

QUONG WONG »ING,)
50 B, FIRST SOUTH S8T.
ilcont stock of Silk lh:n‘b. gﬂ‘

A
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cm-' ; “a'"m' Jm}'m“ -
1 11
Plant. g'é. 0. ox as7, Bait Lake Otey, ©

MAIN STREET,
Salt Lake City, Utah.
'W. A FITT, Froprister.

Best Acoommedstions in the Clty st the Bate
Charged, $1.00 $1.50 por day.

SINGLE MEALS, - 85 ORNTS.
T
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