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more than one woman," withont an
effort to obtain a revision of that con-
struction by the supreme Court of the
United States, I think it very likelythat they one and all refused to com-
ply with such a condition of obtaininga pardon. 1 read their formal reply U
the Governor, and I know that this was
what they understood was required of
them, and I know.too, tbat they would
not have been men if they bad submit-
ted to It. Tbe fact that the chief Jus-
tice and the district attorney concurred
in the Governor's visit and his offer
shows tbat although not present they
were parties to this proceeding. They
had nothing else to offer to the prison-
ers who bad been convicted of unlaw-
ful cohabitation. To these persons,
tbe requirement was tbat they should
promise "to obey the laws" as they
nave been construed by the chief lus-
tice and his brethren; and while 1
ahall not say that this construction is
an "infamous" one, I shall say that it
is forced, artificial, unnatural and op-
pressive: andtht to require citizens
of tbe United States, who happen to

wjs a mistake; but it was not until a
later period that it was found to have
beeu a mistake. It was a very honest
and a very natural one, for these peo-
ple had been for a long time sincere
believers in a revelation which sanc-
tioned plural marriage as a celestial
relation, and they had seen a tacit tol-
eration extended to their belief and
their practice by the Government and
the people ot the United States for a
period of fifteen years after they be-
came subject to the paramount and ex-

clusive legislative authority of Con-
gress. Very few prosecutions for
polygamy were instituted in Utah un-
der the act of 1862.

But after the lapse of twenty years
tbe law of 1802 was amended by the
act of March 22, 1882, which has been
cftDedthe "Edmunds act." This act

tbe provision of the act of
1662, which made polygamy bigamy,
and it also c.eated a new offense, de-
scribed in its third section as "conab-- itat ion with more than one woman,"
punishing the new offense by fine aud
imprisonment, as penalties entirely
distinct from those inflicted for bigamyor plural marriage. Under this new
provlsiou, a man who bad married two
or more women, but who bad ceased
to live with all oi them but one, in the
sexual relation ot husband and wife.

highest appellate tribunal in the coun-
try was called upon to define the kind
oi conduct which the civil power can,
and tbat which it caunot, punish with
fine and imprisonment. Tbe act of
1S62. designed to anieud an act passedin 1862 which earlier law made polyg-
amy bigamy, and punished It as such-conta- ined

a further provision punish-
ing any man who should "cohabit with
more than one woman." No legisla-
tive definition of the word "cohabit"
was given ; it was left to Judicial inter-
pretation. Ordinarily, cohabitation of
a man with more than one woman, in a
fnal statute, would be understood by

and publicists as the dwelling
together in a habit of sexual inter-
course, or in the ordinary relations of
husband and wife. But in Angus M.
Cannon's case, which was the first one
that came before the Supreme
Court, it was held that the
fact of sexual relations was
not necessary to constitute tbe ol-fen- sei

tbat the offense was complete
when a man dwelt under the same roof
with two women whom he claimed to
be his wives, ate )at the separate table
ol each about one-thir- d of the time,and had no other home or dwelling
pi ace; and tbat it was not necessaryto inquire into the privacy of his sexual
relations with either of them. Uponttiis construction of the word "coha-
bit,' the conviction of Cannon was af-
firmed by Supreme Court of the United
States last December, and a mandate
was accordingly sent down to the ter-
ritorial court directing its judgment to
be carried out. But in April last,
three cases of "Apostle Snow" came

J

no one controverts, that so long as a
Teirltory of the United States remains
a Territory tbe relations of social and
civil life therein are under the govern-
ment ol Congress; but that any legis-
lation respecting them is to be con-
trolled bv these prohibitory clauses ol
tbe Constitution which limit tbe legis-
lative power of Congress wherever It Is
exercised.

But now let it be supposed that, In
addition to prohibiting the introduc-
tion of slave property into a Territory,
Congress had .gone a tcp further and
had made It a penal offense, punishable
by fine and imprisonment, for any in-

habitant of a Territory to be interested
in slave property in any State of the
Union. It is at once obvious that such
a law would bave transcended the
legislative power of Congress, because
it would have encountered a personal
right to bold in a slaveholding State a
species of property then perfectly law-
ful in tbe limits of tbat State, and be-
cause the Cousiitutiou ol the United
States gives to Congress no legislative
authority over the property of inhab-
itants of a Territory unless that prop-
erty is itself withm the Territory.

1 have suggested this illustration of
the limits of Congressional authorityover the relations ot social aud civil
life in a Territory, because, m the ex-

isting legislation of Congress on the
subject ol polygamy in a Territory of
the United States, there is some aual-og- y

to the legislation which I bave hy-

pothetical assumed to have been
adopted in regard to slavery. I shall
presently point out bowthis analogy
is important to be observed, because it
takes us into the domain of religious
liberty just as the euppoued case of
legislatlonl respectiug slavery would
have taken us Into the domain of civil
liberty in the then condition of the
Union.

Let it he remembered then, once for
all, that I make no question of the
power of Congress to prohibit in a
Territory of ;be United States the
social and civil relation known as
polygamy, or plural rnariiage; and it
makes no difference, in my view,
whether those who contract plural
marriage do so from a sense of re-

ligious obligation or conviction of a
Divine permission, or from any other
motive.. But it is one thing for Con-
gress to have a constitutiouat power to
prohibit a relation, and another thingto apply tbat power in a way to trans-
cend and violate the constitutional
rights of individuals. It was perfectly
competent to Congress to prohibit the
holding of slave property iu a Terri-

tory. It would have been entirely un-

constitutional lor Congress to pubish
an inhabitant of a Territory for hold
iuglave property iu a State where
such property was lawful. It is iu my
opinion perfectly constitutional for
Congress to pronibit polygamous mar-
riages in a Territory of the United
Stales, and perfectly unconstitutional
for it, in order to break up the institu-
tion or practice of polygamy, to apply
punishments aud penaflies that violate
the religious rights of individuals.
This distinction is of the utmost im-

portance, and I trust that it may be
kept In view throughout all the criti-
cisms that I shall make upon the ex-

isting legislation and the judicial in-

terpretation tbat it has received in the
territorial courts of Utah.

There is another distinction on which
I must equally insist. The religious
liberty that is guaranteed by the first
amendment of the Constitution is not
a liberty to do acts which the legisla-
tive authority deems injurious to the
welfare of society, but it is a liberty to
hold -- any religious opinions that the
individual may see tit to bold, and to
carry out those opinions ia any conduct
that does no harm to others. Upon this
distinction it is no violation of reli

should not prohibit a pi ac lice that is
injurious to the w Uu o f society, al-

though that practice is, by those who
fellow it, founded on and dictated by a
sincere religious belief. But it affords
ample reason for a careful disc; liai na-
tion between that mhlch the civil
power may and tbat which it may not
rightfully punish or control by the
hand of the law. This depends in our
country upon tbe limitations imposed
by constitutional provisions upon the
authority of Government.

You, Mr. Secretary, will not be like-
ly to impute to me any disposition to
set up the religious convictions of men
ia opposition to the la w of the land. I
have bad too extensive and too close
an observation of tbe fal-
lacy of the so-call- ed Higher
Law to be for one moment misled bythat specioua doctrine. I lived , and
acted through the whole of that periodwhen men of all grades of intellect de-
luded themselves with the idea that
what they considered th6 law of God
absolved them from obeying tbe laws
regularly enacted by human authority;
when men who aspired to be, and who
supposed themselves to be. statesmen,
and were so considered, toyedand coquetted with the doe-trin- e,

of the supposed Higher
Law, and thereby contributed their in-
fluence to debauch the public mind and
to uproot the foundations of civil
obedience. In that long warfare be-
tween truth and error I bore my part,
always maintaining that there Is but
one measure of the duty of the citizen,
namely, to obey the law as enacted by
competent authority .whatever his con-
victions of the moral rightfulness of
that law, and to seek redress or relief
from its requirement in tbe courts. It
was because multitudes would not see
this, but insisted that their interpreta-
tion of the law of God absolved them
from obeying human laws which they
did not like, tbat a confusion of ideas
respectiug civil obligation largely con-
tributed to bring about tbe state of
things in certain regions of our land
that preceded our civil war.

But this is not the attitude of the
Mormons. They are not believers in
the Higher Law as a means of absolv-
ing them from obedience 10 the law of
the land. Whoever imputes this to
them makes a great mistake. All theyask of us is that in tbe interpretationand . administration of our laws we
uball not violate tbeir religions free-
dom and trench upon their rights of
conscience. That we have hitherto
suffered our laws to be so interpreted
and administered as to violate tbeir re-

ligious freedom and trench upon their
rights of conscience I shall make plain
beyond peradventnre.; I shall show
tbat Mr. Taylor is entirely right In aur
ticipating that be and bis fellow-believe- rs

will be forced to become the
champions of civil and religious liber-
ty in this country If -- there is not a
change of policy; that this is not an
attitude In which they will affect to
stand for tbe purpose! of enacting tbe
part of pretended martyrs, hut that it
is one in which they will inevitably be
placed If we go on as we havs begun,
and that at the same time there is no
necessity for such an issue.

The following passage from the re-

port of Governor West calls for a
somewhat extended comment:

"The question in this Terri-
tory, dominating all others, hurtfully affect-
ing ito prosperity, impeding its advance-
ment, and disturbing the quiet and happi-ness of its people, and tbe one question of
the utmost concern and solicitude to the
whole country, it the attitude of de-
fiance assumed and maintained by tn Mor-
mon poople. who probably are five-sixth- s of
the whole population, to the Una of Congress
for the tuppretsion of fotygamy, known as
the 'Edinnnds law.' In all questions affect-
ing tbe Mormon Church and people, tha
polygamous and monogamous Mormons
make common cause, stand together, and
are united. They maintain publicly throughtheir leaders and tescmers. in tbeir houses
of worship, through their press and private-
ly in social and business circles, that the
law it infamous, an Interference with and a
denial to them of that relisrious freedom
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GEORGE TICKN0R CURTIS.

Washington, D. C,November 1, 1886.

To the Hon. L. Q. C. Lamar,
Secretary of the Interior.

INTRODUCTION.

Sir: No apology can be necessary
for this communication, or for the
public manner ia which it Is addressed
toyoQ. It concerns a matter of the
utmost importance to the people of the
United States, and to that portion of
their affairs which is under your of-
ficial charge. The recent report of
Governor west, Territorial Governor
of Utah, dated at Salt Lake City, and
tbe last report of the " Utah Commi-
ssioners," both of them, official docu-
ments addressed to the Secretary of
the Interior, seem to me to call for ex-
amination and comment. They open
the policy of this Kovernment towards
the Mormons of Utah, as it has been
pursued for the past few years, and
they advocate measures of still greater
severity in the same direction. I have
felt prompted to give a great deal ot
attention to the measures pursued to-
wards the Mormons of Utah, on ac-
count of the principles of civil and re-

ligions liberty involved; and I have
given a great deal of study to tbe laws
that have been enacted respecting
them, and to the policy whicn is pur-
sued towards them. Some of tbe con-
victions which I entertain I desire re-

spectfully to submit to.you.In the course of the past summer I
had occasion, in writing to President
Taylor, the head of the Mormon
Churcb, to ask a certain question, and
and to request him to allow me, in
case I should find it necessary, to pub-
lish bis answer. I received from him,
under tbe date of August 3. 1886, a let-

ter, from iwbicb. I bow, with bis per- -,

mission, make an extract that is, I
think, deserving of the serious atten-
tion of all who are concerned in

the Federal Government,and more especially of tbe Secretary of
the Interior. You will perceive, sir,that the answer was given roost di-

rectly and plainly, and that it came
froio one who is entitled to speak the
sentiments and feelings .of the. Mor-
mon people of Utah. He gives to tbe
imputation of disloyalty Just the denial
that was to be expected from him. The
reason why I put to him the questionwhich be answered was because I have
lorrforseen, from tbe spirit that pre-
vails among the non-Mormo- ns of that
Territory, and from the tendencies
that are manifested in Congress to al-

low of measures dictated by that
spirit, that the time may not be distant,if it has not already come, when an at-
tempt will be made to force upon tbe
Mormons the alternative that I sug-
gested. The following is Mr. Taylor'sanswer:

FBES1DENT TAYLOR'S REPLY.

"The question which you propound,
as to what we contemplate doing in
case we are driven to the wall, and
have the alternative presented to us of
a surrender ot our religious convic-
tions and our civil rights, or another
exocjus, is one that we can freely an-
swer. We may hnd it convenient to
form colonies outside the boundaries
of tbe United States. But we have
never contemplated such a movement
as an exodus en masse from these
Mountain Valleys. The gathering of
the people together Is one of our fun-
damental doctrines, and this continent
is the place upon which we are com-
manded to gather. Our future is

connected with this land.
We have bad many suggestions abr ut
moving on to islands and other places;
but such a movement for us is entirely
out of the question. Having these
views, where could we move to as a
body? Notwithstanding the many
slanders circulated concerning our
loyalty, we are profoundly attached to
our Republic. We believe that it was
founded by the Almighty through
chosen instruments, and that the men
who framed the Constitution were in-

spired of God in their labor in framing
teat instrument. All the liberty that
we, or any other reasonable being can
ask. can be enjoyed under that great
charter, when its guarantees are pro-
perly observed. If, with the hope of
destroying us, oar fellow-citize- ns con-
tinue to ti ample upon our rights, guar-
anteed by that instrument, we must
continue to bear it as patiently and
heroically as we can, doing all ia our
power to protest against these wrongs,
and to obtain our rights ia the courts
of our country, and trusting in our
God for that deliverance which He has
never failed to give us in the past, and
which He has promised us for the fu-
ture. Our destiny in Interwoven with
tbe Republic of tbe United States. For
upwards of balf a century, ww have
been led to expect that Buch attacks
as we now witness would be made
upon us, and that the people ia power
would attempt eur destruction as a
Church and a community. We have
expected, also, that the day would yet
come, when it would fall to ca to up-
hold the Constitution and constitu-
tional government in this country. We
fully believe that this high honor
i3 in store for us, and we are sustained
in the midst of our present persecu-
tions by tbe consciousness that there
is a divine providence in all that is
taking place, and that our God will so
control events that we, as a people,
shall be purified and His purposes be
brought to pass through the events
that are now taking place.

"Much more might be said up-
on this subject, but from the
above you will learn our views
sufficiently to form an idea of
our position. We cannot surrender
our principles, nor yield our religious
convictions; but shall contend for our
rights as American citizens inch by
inch as lng as uod will give us
strength atd ability to do so. We shall
do this, not for ourselves alone, but
for humanity, tbat the principles of
civil and religious liberty may be
fully maintained on this great Ameri-
can continent."
CONVICTIONS AND CIVIL AND RELIGI-

OUS KIGHT8.

From this extract it will be apparent
how deep are the religious convictions
of these people. We may call such
convictions fanaticism. We may de-
ride tbe Idea of ther being specially
commanded by the Almighty to gather
on this continent, and their being
guided by a special Providence, as an
absurd assumptions It: matters not
what we think of their beliefs. The
question for the statesman for the
people and Government of tbe United
States is what these Mormons be-

lieve, and not what we believe. Of
their sincerity It would be idle to en-
tertain a doubt. If they believe them-
selves to have been inspired by G od to
hold certain religious epinions.they do
so more than many other Christians do
who regard the framers ' of our Con-
stitution as Inspired !n their labor of
framing that instrument. In dealingwith those whom be choose to consid-
er as "fanatics" the very first and the
very last thing to be remembered by
any government is, that what la called
religious fanaticism is a great force;
that la many agea of the world It has
caused men and women to meet any
extremity ot suffering rather than sur-
render their religious convictions.
This tenacity of the human sonl, by
which it adheres to conscientious re-

ligious beliefs, challenges, or ought to
challenge, the respect of rulers in any
country, and more especially in this:
and it baa been because It baa not
always been respected, and be-
cause what Is now foolishly advocated
as "the stamping-out- " process has
been resorted to, that religious perse
rntlon haa left so many dark And la
mentable records on the pages of his-

tory. Our own history is stained by
mora than one sucn record, lnisjaifordano reason why the civil power

dwell in a Territory.to promise to obey
the laws, when so construed, while the
aoor ot access to tne supreme uoun
ot tbe United States is closed and keptclosed against them, when the offense
is a new one, when it is couched in one
ambiguous word, and when the
construction of the lower courts re-

quires of them a renunciation of reli-

gious and moral duties, is a cruel pro
ceeding. Torture by tbe rack, as a
means of extorting a renunciation of
religious beliefs, was once practised,and is justly held to have been "infa-
mous." This was torture bv physical
pain. There Tnay be a moral torture
that should not less oe condemned.
When a man is in the penitentiary of a
Territory, suffering imprisonment lor
an offence against tbe United States
that is entirely new. to tell him th:it
the condition on which he can h ive
the President's pardon is that he shall
promise to obey the laws as they are
construed by a set of local judges, over
whose decisions there ia no appellate
jurisdiction, and when obedience to
tne law, as bo construed, requires him
to renounce religious and moral duties
to others who are dependent on him,
Is to subject him to a moral torture
worse than any physical pain to which
tbe human frame can be subjected. I
say tbat tbe men who rejected this
offer would not have been men if theyhad embraned It. and I honor them for
their refusal. This, Mr. Secretary, is
strong language. I proceed to its Jus-
tification .

The Governor states that he saw and
conversed with about 60"of those con
victed under the law,"and that he pro
posea a certain conaition to an,"
namely, that they "would promise to
obey tbe law in the future.' He does
not say of what particular offence
these fifty persons had been convicted.
Tbe statute covers two offences: One
is bigamy, or the having married more
than one wife; tbe other is "cohabit
ing with more than one woman." They
are distinct offences, separately puni
shed. The one requires no special in-

terpretation. A man is a bigamist who
nas married more tnan one woman.
The. other offence requires very care- -
fal judicial interpretation, for Con-
gress has not defined it. It is described
by the single word "cohabit," which
means to live with in the same place or
in tne same tenement; but the terri
torial judges say tbat it means to as
sociate with in any way or manner, no
matter in what place.

Now. what was the state of thingswhen Governor West visited tbe pen-
itentiary? There were a few convicts
wno had Deen convicted of bigamy and
sentenced for tbat offence. But the
great majority bad been convicted of
unlawful "cohabitation;" and, of
these, many, and notably "Apostle
Snow," had been convicted upon a
state of facts which showed that the
wnole association, or continuance of
personal relations, between tbe man
and alt of his wives but one had, since
the passage of the Edmunds act, been
confllned to lookingtafter their suppo'.t
in sicxness and in neaitn, ana caringfor their children, without dwelling in
the same house, or in some cases, in
the same town.
DIFFICULTIES IN THE WAY OF THE

PUBLIC FORM rN Q SAFE OPINIONS.
No public question has arisen in my

time on which the general public have
so little means lor lormttg sale opinions as they have on what is called the
"Mormon question." To most per
sons the- - practice of polpgamy is all
that is supposed to be involved in this
matter. Very tew of the most intelli-
gent people nave any comprehensionof the problem In statesmanship and
jurisprudence which (has come about
in consequence of tbe omission of the
jreoerai uovernment to ocai with
polygamy in the Territories at an
earlier period, when the whole ques-
tion was much more simple than it
is now; when there were fewer per-sons to be affected, and when there
had not come into existence manythousands of offspring of polygamous
marriages, now constituting about
one-fif- th of the whole population of
Utah. Very few people in tbe countryat large understand the circumstances
which have caused intelligent and
virtuous women to enter into plural
marriage, a connection tbat is just as
voluntary as any other form of the
marriage relation. The relation of
plural wives to one husband is just as
noiy ana innocent, according to tne
Mormon religious belief, as tne rela-
tion of marriage between one woman
and one man. No One can under-
stand this peculiar moral phenomenon
without referring to the religious
belief of the people calif d Mormons,
and ' no one can perceive

' the
true limits to public interference with
these relations without knowiug what
the religious belief of these people is,and how it originated. This is the
first time that a public Question has
Arisen since the adoption of the first
rMhendment of the Federal Const 1 1

tlon, in which the meaning and opera-
tion of the religious liberty guaranteed
by that amendment bave come into
legislative and Judicial consideration.
The question of slavery in the Terii-torl- es

of tbe United States, tbe vexa-
tious question of our ante-bellu- m

period, was a purely civil and politicalmatter not complicated by the element
of religious belief; for, although some
of the defenders of African slavery
undertook to justify it on what they
deemed religious grounds, It was never
necessary lor tne eoerai uovernment
to recognize that Justification. It is
far otherwise in regard to polygvmy in
the Territories as a form of the marri-
age relation; for although it is un-
doubtedly competent to tbe civil powerto legufate the marriage relation
wherever it ;has a plenary legislative
authority, yet tbe institution of marri-
age, whether monogamous or polyg-
amous, has In It a religious element,
and by tbe act epted ideas of all- - persons professing in any form tbe Chris-
tian religion, this institution of
marriage has -- : a religious sanc-
tion. To the extent that the marriagerelation ta not recognized as having a
religions sanction, to tbe extent tbat it
is regarded as a mere civil contract,
the bonds of matrimony are the ' more
loosely assumed and the more readily
dissolved; and although the-- civil
power, in legislation, can deal with
this social relation only . or chiefly as
one of a lvil nature, yet it is always
necessary to keep In view tbe lact that
the parties who enter into ibis relation
may, and for tbe most part do, recog-
nize it as having a religious sanction
and a religions origin. It may there-
fore happen, and In regard to these
Mormons It has happened, that there
is one domain of personal conduct in
which tbe civil power can rightfullydictate what ahall be prohibited be-
cause it ia injurious to tbe welfare of
society, while on the other band there
is a much wider domain ot personalconduct in which theru can be no In
terference by the civil power without 3

trenching o j the rights of conscience
which are secured by an express con-
stitutional nrovision. To draw tbe
line between that 1 dividual conduct
which tbe civil power may prohibit or
punish, and that which it may not. Is
not attended with insuperable difficul-
ties, but it has now become, in the
case of these Mormons, imperatively
neceaaaryaF r r.;S; j-

- ,

fr WHAT IS
For example, in certain cases that

came before tbe Supreme Court of the
United States at its last term, nnder
tbe statute known as tbe "Edmunds
act," enacted by Congress in 1S83, the

might be convicted of and punished for
the unlawful "cohabitation with more
than one woman," according to the
construction tbat should be given to
this one word "cohabit."

If Utah were a State, its inhabitants
might reasonably be required to sub
mit to the interpretation of tbeir own
laws by their own tribucals. But
Utah is not a State. It is a Territoryot tbe United States. The inhabitants
do not make tbe judges, aud they did
not maxe toe laws in question, lo
deny to them all means of having the
rulings of the local judges on acts of
Conitr8s revised by the Supreme Court
ol the United States, wheu those rul-
ings affect their d tares" civil and re
ligious rights, is neither reasonable,
politic, humane or lust.

It is a very leinarkable circumstance
tbat Congress suould have created a
new offense by a statute designed to
apply to a very peculiar and unpreced-
ented condition of social and domestic
relations without any legislative defi-
nition of the offence. When new leg-
islation is resorted to in regard to
crimes tbat bave long bad a settled
meaning, such as burglary, tbelt.arson,
forgery, and tbe like, it may well be
left to judicial interpretation to deter-
mine in particular cases whether the
facts proved in evidence constitute
the crime. But when It is intended to
make an entirely new crime or misde-
meanor, to give no legislative denuition
of it, and to discribe it by a singleword wiiicb admits of different mean-
ings, is certainly very extraordinary.In tbe so-call- ed "dmuuds act," the
meaniug ol the word "cohabitation"
or "cohabit" was left entirely to Judic-
ial interpretation; and the conse-
quence has been that in the territorial
courts of Utah this word has received
an interpretation so strained, artificial,
and arbitrary, that prosecutions under
this section of the statute have become
persecutions, aud men have been con-
victed and punished for con-
duct that was not ouly inno-
cent, but was of Buch a
nature that a man would have been
guilty of tho greatest moral wrong if

omitted or neglected to do the
very things for which he has been sent
to the penitentiary. But this is not the
worst of it, for by omitting to providefor the appellate jurisdiction of the
Supreme Court of the United States,
in cases arising under this 3d section
of the Edmunds act. Congress left the
persons who might be convicted in the
territorial courts without auy possi-
ble means of testing the correctness of
heir rulings by the Judgment of tbe
highest tribunal In the land. Nothingcould be more cruel in operation, con-
sidering all the circumstances, al-
though it was doubtless an uninten-
tional oversight. I am far from Im-

puting to Congress any deliberate in
difference to the dictates of lustice in
the cases of the unfortunate Mormons
who had to determine what they should
do with their wives and children, and
who, do whatever they might, would
be exposed to forced and arbitraryconstructions of the law by the final
rulings of .the territorial courts. But
it is none the less my duty to point out
this Omission and to urge that it be
remedied without further delay.

But now it is necessary forme to ex
plain how it has come about that citi
zens of Utah, of irreproachable lives,
many or wnom are tne ruost consider-
able and the most worthy inhabitants
of the Territory, men to whom the
Territory largely owes its prosperity,men pexfectly loyal to tbe Federal
Government and honestly meaning to
obey its laws, are now undergoing
punishment in me penitentiary oe
cause they would not violate their con- -
vlellons of religious and moral duty.
Let it be distinctly understood tbat
these men are not undergoing punishment as bigamists. Tbey bave not
beeu prosecuted aadcanvicted for hav-
ing married mors tnan on wife. Tbeyhave been prosecuted and convicted
for the sepai ate offence which consists
in cohaoumg witu more than one
woman; and they are suffering punish-
ment as felons upoti a Judicial inter
pretation of this offence which is per
fectly arbitrary and Unnatural without
any means of procuring a revision of
tbat ruling in the highest branch of tbe
Federal Judiciary, liy this forced con
struction of the statute they are pnn-isn- ed

for Acting according to their
convictions ot religious and moral
iutv: a result which Congress could
not have intended, or which, if it was
ntended. Congress couid not consti

tutionally effect.
Let no one say that i am undertak

ing a defence of DOlveamv. Let no
one say that I am disposed to set up
religious oeiieis or individual convic-
tions of the law of God against tbe law
of the land. There is, I repeat, but
one measure of the civil obligations of
men in civil society, whatever may be
their religious beliefs. To obey the.
requirements imposed by tbe authority
of the legislative power is the first
duty of the cltizeu, and nothing but a
successful revolution wblcb over-
throws the authority can absolve Llm
from that duty, ism under our system
of government that authority is not an
unlimited one; . and one of tbe most
irrmortact ef Its JimitatlOBS is that
which forbids Congress from making
any law prohibiting the free exercise
of religion. The construction given to
the 3d section oi ine set oy
the territorial courts of Utah makes it
violate directly and palpably tbe first
amendment ot the Constitution.

It would seem to bo a very plain
imposition tbat when a statute, deal-n- g

f with marital relations and making
Doivcramous unions bigamy, creates
a separate offense ot cohabitation with
more tnan one woman, it must . nave
meant to denounce the conduct of a
man who lives with more than one
woman ini sexual intercourse.

of a man with two women.
or the dwelling in the same bouse with
two women witbontsexual Intercom se
with either of them, could not be rea
sonably held to be an offense in deter
mining the meaning oi a peuai statute.
for without the lact of sexual inter-
course there could be nothing ta pun
ish. . Thousands oi men in an. commu
nities dwell under tbe same roof with
more than one woman, necessarily and
innocently. But the 3rd section of tbe
"Edmunds act" has been very strange
ly construed, it has been ueia tnat
co babirution docs not mean the dwell
ing in tbe same tenement with more
than one woman ; that it does not mean
the living in sexusl intercourse with
more thao one woman : but that It meatis
everv kind of association, aunouga
limited to acts of mere- - kindness and
to pecuniary support, provided the
women nave at souim unm uccn uniteu
in marriage with the man wno u pro
aecnted. ;, v-

According to the construction of tbe
territorial courts, a man may live in the
same house with two or more strum
pets, and may bave sexual intercourse
witu an oi tuem: jet, ue is not indict-
able for unlawful "cohabitation" un
der the 8d section of the "Edmunds
act." That section is held to bave re-
served all its terrors for tbe man wbo
has been united in holy wedlock with
more than one woman, according to a
system ot religions belief tbat extends
tbe relation tbrough all eternity; and
if, in the belief tbat he owes to them
certain duties in this life, he continues
to care for their welfare, although theyno longer stand to blm In any but the'
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befere the Supreme - Court of the
United States on writs of error. Show
bad been convicted in the District
Court of Utah on a state of facts very
different from the facts in Cannon's
ease; the Supreme Court of tbe Terri
tory had amrmed the conviction, and
snow was. aud ia now.
serving out accumulated terms
of imprisonment in the penitentiary
imposed by the sentence. He is a man
upwards of 70 years of age, of blame-
less life. In all respects a man of edu
cation and culture, and one of the first
citizens of the Territory. It appeared
in evidence that he had seven wives
then living, to whom be had been
married at different times in tbe course
of tbe past forty years. Six ol these
marriages took place before tbe act of
1862 bad made polygamy bigamy, and
the seventh took place eleven
years before the act of 1882
created the new offence of co-
habitation with more than one woman.
Before tbe act of 1882 went into ope
ration, Mr. Snow had dwelt exclus-
ively, in every sense of cohabit&tiou.
with his youngest wife and her chil
dren, in a separate bouse which be
oniit lor ner; nis other ana older
wives, some of them quite elderly
women, lived in separate houses with
the children of each of those who had
children. Mr. Snow's whole associa
tion with any of his wives, exceptingthe youngest, consisted in occasional
visits to them, always in the day-tim- e

and in the presence of any one else
who happened to be In tbe house.
continuing to support and care
for them, and looking after the
welfare of their children, whose father
be was. This state of things con-tinn- ed

through the whole of the sev
eral periods for which he was Indicted
in three separate indictments for un-
lawful .cohabitation with more than
one woman. He was convicted bo--
cause be spoke of the other women as
his "wives," when, according to bis
faith and theirs, he had married (them
lor time and eternity, and because tbe
territorial court, by a forced construc
tion of the statute, instructed the Jary.
composed exclusively of "Gentiles,'
in at tcey were to presume cohabita
tion although the fact m gbt be that he
hiyl no sexual Intercourse with anywife but tbe one in whose house he
dwelt. It is manifest that this convic
tion under this artiflcal construction
ot the law could not take place without
violating his religious freedom, '.be
cause bis whole conduct toward all the
women evinced plainly that it was dic
tated by nis religious belief in his eter
nal relation to them as one of religious
and moral duty, and because it was
clearly proved at the trial that in the
sexual sense he had not cohabited with
any wife but tbe youngest during the
periods covered by the respective in-
dictments.

When the extraordinary ruling of the
territorial court came before the Su-
preme Court of the United States the
judges were impressed by the fact that
tney naa reauy to ask and answer tbe
question whether the law requiredthese men to renounce every possiblerelation to these lwoman, whom theyhad married for time and eternity, be-
fore there was any law on the subjectof polygamy or Icohabitation, and to
turn them and their children adrift
upon the world. The enormity and
cruelty of such a construction became
apparent. But alter Mr. Snow's cases
naa been argued and taken under ad
visement, a doubt arose anion? the
Jndges whether they had appellatejurisdiction in this particular class ofcases coming up irom tne Territories
The appellate Jurisdiction has. not been
expressly and directly conferred by any
one statute, but it was believed that it
could be fairly made out by
collating different statutes. The
Government wished tbe SupremeCourt to settle ail the questions aris-
ing under the laws of 1803 and 1882,ana tberfore the Attorney-Oener- al

raised no question of jurisdiction. Ofcourse it was not tbe duty of Mr.
Snow's counsel to raise tbat question.
But, apparently because the Court
perceived that they had made rulings
in Angus M. Cannon's case which they
ought to reconsider, and because theycould not find that they had appellate
jurisdiction, they dismissed the Snow
cases ior want ol jurisdiction, recalledtheir mandate In tbe Cannon case, and
dismissed that writ of error also for
the same reason. This left tbe act of
1882 without any construction what-
ever by the supreme Judicial authority,and left in the penitentiary some of the
most considerable citizens of Utah un-
der convictions obtaiued In the terri
torial court by a forced construction of
a statute which created a new offense
In a very peculiar state of things. ThU
is a some wDat extraordinary situation
of affairs; one that can only be reme-
died by an act of Congress giving ap
pellate jurisdiction to the SupremeCourt of tbe United States in this very
peculiar class of cases wblcb Involve
the question o; "cohabitation."

POWER Or CONGRESS OVER The
TERRITORIES.

You, Mr. Secretary, will not be like-
ly to misunderstand me: but. in order
tbat others may not, I shall now refer
to the memorable controversy which
took place thirty years ago In reerard to
tne legislative power or congress over
tbe Territories. In 1867 1 took part in
the of the Dred Scottcase before tbe Supreme court of the
United states. One of the rpecificquestions on which a bad
been ordered by the Court related to
ine constitutional validity of the Mis-
souri Compromise restriction which
interdicted tbe existence of slav-e- P

IS tb whole of the possessions ef
the United States north of tbe parallel
Ol 8U decrees 30 mlnntoa. On tha
southern aide of this question the con-
tention was that, aa all territory was
the common property of the Union, a
citizen of a slave holding State bad thesame right to take bis slave propertyinto a Territory, and bold it there as
property iso long as the country re-
mained a Territory, that a citizen of a
free State bad to take any other kind
01 i1"8?.?1 ProPepty into a Territoryand bold it there as property duringtbe same period. Araint tt.u mnin.tlon it became my duty to maintain thetwo Aoiiowing propositions: .

ISt. A hat CorHFran km. nlona lnar--
Islatljre power over all tbe relations of
social and civll life in a Territory of
i.uo united Dtaie8, and can allow or
prooioik me existence within the Ter- -
"i if fat ome8tio institution or
relation as ii may see fit.That Congress may discriminate be--
iween tne kinds of property which it
wef5.t . or prohibit In a Territory.is now- - iamiuar and unques-tioned constitutional law; but thirtyyears ago it wan itnnnt,.(. iuvntfand few persons who were not in ma-ture life at- - that time, or bave not
aiuce i Biumea tne history of that ex-
citing period of sectional controversy,are aware of the frmirihi umnni'
ti.e?kWn,Cn Jtnded the true solutionof question. Rnt it la nn tn h.assumed as a fundamental truth which

gious liberty for Congress ta enact that
in a Territory of the United States
monogamy alone shall be a lawful re
lation between the sexes notwithstand
ing the religious belief of tbe partiesthat polygamy is commanded or per-
mitted by the Divine law. The legis
lative, authority of civil government
may make any conduct malum prohibi-
tum, may prohibit any relation between
individuals, provided that authority
determines the conduct and relation to
be against the public welfare. But. on
the other hand, the civil authority can
constitutionally interdict or punish no
conduct and no relation between in-
dividuals which is both dictated by a
sense of religious duty and Is at the
same time innocent in itself and in its
consequences.

w ben the first amendment to tne
Constitution declared that
CONGRESS SHALL MAKE NO LAW RE

SPECTING. AN ESTABLISHMENT OF
RELIGION OR PROHIBITING THE
FREE EXERCISE THEREOF;;
It meant to make two things consti

tutionally Impossible: 1st. To make
t impossible for congress to estaoiisa

any national religion, or any religion to. .I 4 n .UA It. jnH.,oe BuppuriAsu ui uyuciu uj uio icuciu
authority; 2d. 'To make it impossiblefor ConKress to prohibit tbe free exer
cise of religious beliefs. There is no
dimcnlty wuatever in determining lue
meaning of this last provision. .The
"free exercise" ot religion compre-
hends the holding of any religious be-

lief, and the doing of any act dictated
by tbat belief wnicn is in useu ana its
consequences Innocent or praise-
worthy. To prohibit the free exercise
of religion Is to make a law which pre-
vents tbe individuals from carrying out
in tbeir lives- - those religious oeiieta
which dictate or lead to actions in no
way injurious to society.

Perhaps it will be asked, why upon
the concession that Congress may pro
hibit polygamy in a Territory, notwith
standing the religious oeuei oi tnose
who practise it that it is commanded
or permitted by tbe Divine law, it is
not equally competent to Congress to
punish auy kincf oi conduct that Con-
gress may deem It necessary to sup-
press in order to nut an end to polyg
amy? 1 propose to answer this ques
tion oy examining tne rusting legisla-
tion on the subject of polygamy and
cohabitation, and the Judicial interpre-
tation that has be n given to it in the
territorial courts of Utah.
LEGISLATION ON POLYGAMY AND CO

HABITATION JUDICIAL INTERPRE-

TATION THEREOF.

It ia to be remembered .that from the
time of tbe great exodus of tbe Mor-
mons from Illinois and their settle-
ment near the Great Salt Lake in 1S47.

carrying with them the practice of plu
ral marriage, openiy, ana in iuji view
of the people-an- d Government of the
United estates, aown to tne year aooz, a
tacit toleration was given to ibis fea-
ture of tbeir civilization. This tolera-
tion was at first extended to it because
of tbeir remote situation in a region
where it was not supposed that the
civilization of the rest of the country
would be affected by it, and where it
was assumed they would form a com-

munity by themselves. I speak now ot
the toleration evinced by the absence
ot any legislation on tbe subject for a

of fifteen years, and by tbe reKriod subsisted between these
nAonle and the Government and people
of tbe United States during all tnat
neriod. Not only did those oi them
wno naa contracted pi urai marriages
before their ertlgration carry their
nlnrai wives with them and continue
the relation after the settlement in
Utah, bnt such roarTlaees were areatlv
multiplied after the settlement, and
the descendants oi sucn marriages now
form a laree Bart of tbe Mormon popu
lation of the '. Territory, it Moreover
their leader. Brigham xoang. tneom
clal head of their Churcb, a man known
to the whole country as Having many
wives, was- - appointed i by tbe
Government of the United States,
in i860, governor of the Ter
ritory, and held tbat office for
seven years. It was not until the year
1803 tbat Congress .took . any notice of
the nolveamv existing in Utah by any
legislation whatever. In that year a
statute waspassed which made polyg-
amy in any Territory bigamv, and pun-
ished It as such by fine ana, Imprison-men- t.

That this statute, in relation to
marriages contracted - before It was
passed, was open to tbe objection tbat
it was an ex pott facto law, would seem
tn hats admitted of no doubt among
lawyers outside of Utah, but it has
b en considered tnat it was not liable
AtbUnMMtinn. In Utah the Aior

mons believed from the first that this
law was , unconstitutional upon this
and also npon another ground, namely,
that a nlnrai marriage was an article
of their religious belief Congress could
not constitutionally prohibit It. This

guaranteed to all by the Constitution; of
their right and religions duty to continue in
violation of the law their polygamous rela
tives, ana taey deny the authority of vongre$to regulate and interpoto any restrictions as
to their marital relation; that the obedience
which Xbey owe and will cheerfully render
to a power higher than any earthly power
compels them to exercise tbeir religious
rights and privileges in the place of and in
violation of the law : that they are prepared
te, and will if required of them, aaorifloo
their personal comfort, their property,suffer indefinite imprisonment, and surren-
der life itself rather than yield and promise
obedience to the law and forego the privilege
they claim. The Government can nave and
bold but one position towards this people,
which is of easy- - statement: Its authoritymust be respected, its laws must be
obeyed."

I have italicised some of the lamruaee
of this sweeping statement in order to
direct attention specially to some of
its charges. Tbe very serious indict-
ment which the Governor brings against
150,000 people contains the following
charges:

1. That the Mormon people, five-sixt- hs

of the whole population of Utah,are in "an attitude of defiance" to a
statute of tbe United States passed"lor tne suppression 01 polygamy."2. That they maintain everywhere
and at all times tbat this law is "in-
famous;" "an interference with and a
denial to them of that religious
freedom guaranteed

' to all by the
Constitution."

3. Tbat "they deny the authority ot
Congress to regulate and interpose any
restrictions as to tae marital rela-
tions. '(4. That they set up their convictions
of a law higher and more sacred than
human Jaw as tne ground lor refusing
to promise obedience to the law of the
land and for suffering imprisonment
and even death itself rather than fore-
go "the privileges which theyclaim." ,

I deny tbe lustice land truth of this
accusation in every one of its specifica-
tions. 1 repel the charge .that the
Mormons are in an attitude of defi
ance to the law for tbe suppression of
polygamy, l deny that they are be
lievers in the Higher Law as a source
from which they can claim peculiar
"privileges" or immunity irom the
consequences of what is made an of-
fence by the law of tbe laud. I shall
now proceed to prove that the Gover-
nor has, unintentionally, no doubt,
misrepresented them; (that bis misrep
resentation is a consequence oi bis
having overlooked the distinction be-twe- en

what they admit tbe eivll power
can and what they claim it cannot re-

quire of them.
GOVERNOR WEST'S! REPORT THK

PROMISE BUSINESS.
In order to make this clear. I must

now quote two other paragraphs from
bis report wnicn iouow immediately
after that above given i

"la the year 1884 a determined move was
inaugurated for the enforcement of tbe law
against polygamy, and since that time the
Territorial officers of Federal appointment
charged with the duty have been and con-
tinue vigilant and diligent in their effort to
that end. The district and supreme courts
have been open and promptly disposing of
business before them. while vigor has
been shown in tha prosecution of (offen-
ders, it has been and continues to be the
custom of the court, after conviction, to
suspend the Judgment and allow tbe con-
victed party to go free upon bis simple
promise that he will Ui tha future obey tbe
laws. Of the number convicted op to the
30th at June, 1, but 7 have given the
promise and accepted freedom. . '

"Seven days after assuming office In the
Territory, on the 18th day of May, after eon
saltation with Chief Justice Zane and Pis-- ,
trict Attorney Dicksoa, they approving and
concurring, & tisimsu iu pQuiwukuu uctv
about fifty ot those convicted under the law
were imprisoned, ana proposea to ui wno
would promise to obey the laws in the fu-
ture our united efforts to seeore from the
President their pardon, i Not one of then
availed himself of this tender, bat sent me
a respectfully worded communication,
signed by all, declining to do so." .

If the Governor, when be visited the
nenltentiarv with the approval, be it
observed, and the concurrence of the
caici justice ana me .uistrjct attorney,
put to a single convict who was there
nndenroinir imnrlsonment because be
bad been convicted of bigamy in bating
married more tnan one wue, ine ques-
tion whether be would obey the law
and not repeat that offense,! take leave
to doubt whether be received a nega-
tive answer from a single one of them.
or from the whole collectively. If, aa
a condition of receiving a pardon from
the ITesidenU be put to them or any Of
them tbe question whether they would
promise to obev the laws In tbe future.
in the sense ' of accepting the,
construction riven " by the terri
torial courts to the section of tbe stat-
ute which punishes "cohabitation with


