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at salt lake city saltball lake
county utah territory one
hour after sunrise and continue un-
til sunset of said day aadand that your
petitioner may have such other and
further order in the premises as
justicefustice may require

EDWARD M BYNON
J HR mc BRIDE
P L WILLIAMS
WM H

attorneys for petitioner
judge 0 W powers appears on

behalf of col page liehe interposed
a demurrer on the ground that the
petitioner had made no case and
the arguments commenced on mon-
day january

MR suggestions

the following Is the letter of dis-
trict attorney varian to governor
thomas and referred to in the lat-
ter

at-
ter

lat-
teratera message to the legislature
to thegovernor

inIB view of the sitting of the legis-
lature stanat an early dayaday I1 have deemed
it advisable to direct your attention
to some provisions of the penal codeboje
which it would seem require con-
sideration and perhaps arneilamendmentdment

the pressure of public and pro-
fessionalfess ional duties has prevented me
from giving the matter the attention
it deserves and I1 am therefore only
able to point out some specific pro-
visions defining certain offenses and
providingroviding penalties the referencesgherein are made to vol 2 compiled
laws 1888

your attention is directed first to
the crimes of robbery grand larce-
ny burglary counterfeiting and
forgery pages
and sections

it tois to be noted that
the penalties for these frensesflen ses are
the same ie rom one to ten years
imprisonmentim risonmenttnin my judgment a dastildistildistinctionaction
should be made between these
offenses robbery Is always attended
with menace or violence to the per-
son and burglary may include this
element the perpetration of either
of these crimes indicates of necessity
a physical courage and reckless dis-
regard of consequences in the offen-
der which makes him a very dan-
gerous enemy to society he executes
hisbis design prepared dadand deter-
mined to wound or slay the
citizen if occasion requires
therefore the penalties imposed
for the commission of such crimes
should be proportionate to their
magnitude and as severe as is con-
sistent with humanity certainly
they should not be the same as those
for larceny which is not attended
in its execution with violence and
danger to human life

counterfeitingCounter felting and forgery are
crimes of great magnitude their suesuc-
cessful accomplishment requires
abilities of an unusual and high
order together with a skill acquired
only by yearsof special gand
study the rewards to the success-
ful crialcriminalnal are prospectivelyprospect vely great
and the risk of detection correspond-
ingly small the difficulties in the
way of detection and punishment
are so60 great that an inviting field for

operation is presented to those hav-
ing the requisite skill address and
nerve

forgery is justly viewed as a
crime of great magnitude and the
laws for its suppression are very
severe in all civilized states the
penalties provided in this territory
are insufficient and the legislature
should remove ithromit from the class of
larceny

second murder page sec-
tion the law divides this of-
fensebense irtointo degrees but in its im-
position of penalties is strangely at
variance with well digested systems
of legislation on the subject

thus voluntary manslaughter is
punishable by imprisonment for a
term not exceeding five years mur-
der in the second degree for a term
of not less than flfiveve nor more than
fifteen years and murder in the
first degree by death or imprison-
ment for life

in my judgment the difference
between the degrees of murder doe
not warrant such a difference in the
penalties in the progressive crimes
of felonious homicide the minimum
penalty for one should begin with
the maximum for the less offenselenseof
that is to shysay the minimum penalty
for murder iaba the second degree
should begin with the maximum pen-
alty for voluntary manslaughteraud
should extend to imprisonment for
life or at least for a longleng term of
years the alarming increase of this
class of crimes in our territory of
late seems to require special atten-
tion to this subject I1 think the
penaltypenally for voluntary manslaughter
and murder in the second degree is18

inadequate the penalty for the first
should extend to ten years and for
the second from ten to life

the provisions of the statutes au-
thorizingthorizing the court upon recom-
mendationmen dation of the jury to impose
imprisonment torfor life in lieu of the
death penalty in convictions of
murder in the first degree is not in-
consistent with thewthese buggisuggestions
this provision is only designed to
opoperateerRIA in special cases and only in
the discretion of the court

I1 also direct attention specially to
the last paragraph of subdivision 3

section page
this makes homicidehora icide justifiable

when committed in a sudden heckt of
passion cawedcaused by an attempt to
rape the wife daughter sister
mother or other female relation or
dependent or to defile the same or
when the defilement has actually
been committed

the inconsistency and absurdity
of these provisions are apparent
the law is general and univer-
sal that a man Is justified in taking
human life to prevent the commis-
sion of any felony including ofor
course rape any person relative
or stranger would notdot only be justi-
fied in killing one who was attempt-
ing a rape but morally delinquent
should he fall to do so if the
necessity tfbf the case required it
why then add an eleelemeul to the
law of justifiable homicide which
should not exist under this statute
to justify the taking of lifethe slayer
must show that liehe actedactea under aaud

heat of passionpas f in other words to
justify the plain performance of a

dutylutyhehe must first work himself into
a raierage ltit is probably true that in
the application of this law courts
and juries would disregard this lim-
itation but its plain incongruity
with criminal jurisprudence and our
penal code demands its elimination
from the statute

As to the last clause of this para-
graph I1 think the attention of the
legislature should be directed to
the absolute license to commit mur-
der herein given the law hereby
says to any person you may law-
fully kill any man who has defiled
not raped any of your female

relatives or dependents this would
seem to include any member otof the
family

while adultery andnd fornication
including seduction are nonot pun-
ished by any government soBO far as
I1 am advised with death here the
private citizen kayin a sudden heat
of passion aias judge and jury try
the supposed offender and consti-
tute himself the executioner to en-
force his own decree this statute
is monstrous absolutely wicked in
its evident disregard of the rights of
society and the sacrednesssacred ness of human
life everywhere it is generally
conceded that the defilement of the
linearestlarest of blood relatives is suffi-
cient provocation or causecaupe to induce
the uddensudden heat of passion which
the law in its tenderness for the
weakness of human nature deems
sufficient to reduce the offense to
manalmanslaughteru abterI1 but if the law does
nutnotijustify in such cases it excuses
and extenuatedextenuatessinin partspart

by this statute however you will
observe a man may if he gets mad
constitute himself the avenger of
the honor of any female relation or
dependent no matter how far re-
moved it should be stricken from
the statute book as a disgrace to the
civilization of the age

third false pretencespretenses page
section

this offense is18 now punishablehable by
imprisonment in the county jail not
exceeding one year and by fine

to succeed in obtaining property
by false pretencespretenses requires a skill
address and power of design not
possessed lyby the ordinary thief in
my opinion the penalty should be in-
creased and proportioned as in cawescases
of larceny certainly there seems
to be no good reason why the man
who steals 50 in money or property
should be sent to prison for tedlen
years while he who obtains per-
haps thousands of dollars by means
of fraudulent and false pretepretensespretencesnews
and misrepresentation is punished
only as a misdemeanant

I1 suggest that this of be di-
vided into felonies and misdemean-
ors dedependingding on the amount of
value genobtainedtaiued dinallin all cases when
the property obtained is of the
value of 50 or more make the crime
a felony and punish it as grand
larceny is now punished in all
other cases impose the penalties now
provided for petit larceny

trusting you will be able to give
the foregoing suggestions your con-
sideration I1 remain very respect-
fully CHAS 8 VARLANVARIAN

8 attorney
SALT LAKE CITY january fth

1890


