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face of the court the opinion soBO

rendered is now upon the files of
this court in this case and is re-
ferred to as showing the action of
the court an order was thereupon
entered in pursuance of the opinion
as follows

in this case it is ordered that the
clerk of this court issue a written
notice to each of the persons rubu-
dolph alff J F millspaugh JL U
colbath and T C bailey requiring
them to appear before this court on
january 1889 at 10 a
in to show cause why they should
not be punished for their contecontemptemI1tl
and in case they failfall to appearr thee
clerk will issue writs of altacattachmenthinent
for their arrest and to bring tthemhe in
forthwith before this court

in accordance with thatjudgment
the order herein directed was issued
and the parties on the day of
january came into court and filed
their sworn answer in which they
set out much matter that is wholly
irrelevant to the judgment they
were called upon to answer but
among other things they say

your petitionerspetitioners further repre-
sent that they have acted in the
best of faith throughout this whole
proceeding that they have tried to
the best of their ability to do
their duty and consciously
have made no attempt to trifle
with the court that they believed
the statements made by them to the
court to be true that they did not
think nor believe nor had they the
slightestslighest conception that those state-
ments are scurrilous insolent or con

in any particular that
nothing was farther from their
minds than the making of any in-
sinuation or charge againstagainst the
court or of stating anything that
would be considered contemptuous
by the court it then prayed that
they might be discharged from such
contempt proceeding

upon the request of the defend-
ants that they might be heard in
their behalf before the court oppor-
tunity has been given to them and
their case has been ably earnestly
and respectfully submitted before
this court by two able counsel it
will be seen however that although
the argument of counsel has taken a
wide range the direct question be-
fore the court is the proper construc-
tion of the paper filed before this
court which is fully set out in the
opinion heretofore referred to the
good faith of the defendants isassertedayby their counsel with much energy
and confidence still however
notwithstanding their good faith
they are responsible for the lan-
guagegua used by them in any pro-
ceedingceevn9 which they may bring into
this court and it is antt for them
nor their counsel to conconstrue or to
say what effect the language winwill
have this direct questiontion came
before the supreme court of cali-
fornia in the case of mccormack
vs sheridan in the volume of
the pacific reporter at page 24 in
that cawcase the court shows that acaa
petition for rehearing stated thatpetitionhow0w or why the honorable com-
missioner should have so effectu-
ally and substantially ignored and
disregarded the
testimony we- do not know it

seems that neither the transcript
nor our briefs could have fallen
under the commissioners observa-
tion there is not a scintilla of evi-
dence to the contrary and yet the
honorable court assures and in very
emphatic language says a more
disingenuous and misleadingI1 state-
ment of the evidence could not be
made it is substantially untrue
and unwarrantable the decision
seems to us to be a travesty of the
evievidencedencell this is the exact lan-
guage which the supreme court of
california in that opinion found
to have been contained in the brief
and petition presented by the
attorney to the courcourt in that case for
a rehearing upon which it was bheldeld
by the court that the counsel draft-
ing the petition was guilty of con-
tempt committed in the face of the
court withstandnotnotwithstanding9 a disavowal
of disrespectful intentionseions the
court distinctly say these dis-
claimerscl by the respondent we ac-
cept as true so far as it is possibleimpossible to
do so without giving a strained
construction to the language
used by him in liishis peti-
tion for rehearing it may be
that he acted in good faith and
without any design wish or expec-
tation of committing any contempt
and we accept the explanation in
palliation of the offense bubutt the
language we have quoted from this
petition for rehearing is too plain
and direct in the imputation of neg-
ligence and bad faith to authorize
us to take this avowal of the de-
fendant as sufficient to purge him of
contempt As was said in the mat-
ter of woolley 11 bush we
recognize to the utmost reason-
able limit of its application
the rule that a supposed contempt
consisting in mere words which are
apparently intended to be scandal-
ous and offensive but which are at
altall susceptible of a different con-
structionst may be explained or con-
strued bybv the speaker or writer of
them upon his sworn disavowal of
intention to commit a contempt and
proceedingsroce edings against him will at once
bee discontinued but this rule does
not control where the matter spoken
or written Is of itself necessarilyicy
offensive and insulting I1inn subucl
case the disavowal of an intention
to commit a contempt may tend to
excuse but it cannot and will
not justify the act people vs
freer 1 caines the inten-
tion to be offensive may be dis-
avowed and the particular langulanguageage
used to make the charges or imimputa-
tions

utaburthemay be withdrawn but the
effect on the paper or publication
the ideas conveyedeyed or clachargesarges andana
imputations made may remain
notwithstanding in that case a dis-
claimer by the attorney who filed
that paper of the stronstrongestgeA charac-
ter the court proceededded to adjudge
him guilty of contempt and assessed
a fine upon him of as a judg-
ment for his contumacy

I1inn this case the courthas adaadjudgedbudged
that these parties are guilty of con-
tempt by reason of the fact that the
language of the paper broubroughtlit into
court by them and read to methe court
was of itself a contemptuous pro-
ceedingce it was one that this court
could not ponpass by and maintain its

dignity and standing as a court be-
fore the coincommunity it has beenbeeu
truly said that the dignity of the
court is its life its vitality and that
the court in the right of jielade
bense is bound to protectprefect itself from
the assaults of persons who do not
preserve that respect that the laws
of the country require they should
nor as supposed by counsel at
the bar is the right of this
court to punish for contempt collCOD

fined to the case mentioned in tbt
statutes of the territory but it is a
right w whichaich has at all times exexisted
in courts of common law both ioin
england and america it is a
common law right it is a right
which the court independent of
any statute on the subject must exe
arcise or it would be powerless to
defend itself against the assaults Qof
the malicious these remarks biteare
made not so much to be applied tota
the defendants in this case as to ac
sert the doctrine once for all that
courts established by the govern-
ment

vern
have the right aadabid wlwill exer-

cise
17the right to protect themselves

in the orderly and proper adinadminis-
tration

lufft
of the laws which they arean

called upon to administer in the ellex-
ercise of their jurisdiction terrt
tory vs murray 15 pac rep

As before stated the judgment of
this court as found in its opiniontoll
of a former day is entirely sailssatis-
factory and a further examination
of the authorities has tended to
strengthen the court in the opinion
there rendered we are relieved
however of the unpleasant duty of
administering any severe punish-
ment to these defendants for the
reason that their counsel have not
only made for them an open arant
and manly disclaimer but they
have now upon the hearing comecoine
into court and asked that they be
allowed to withdraw the paper con-
taining the language which was
found to be offensive and by this toio 717 1

express their good faith when they
say that they did not intend anany
contempt bfby the paper

we are ggladI1ad to say that ththisis pro-
ceeding has ended in a manna
much more agreeable to the cocourt
than ifwe had been compel ledas WO

should have been had the case taken
a different turn to assess upon these
defendants a severe penalty iniii vin-
dication

ill
di of the law their disclaim-
er and motion for withdrawal of thetb
papera tois accepted by the court ssSO
choirbefore said as made by them V
good faith and they are allowed
withdraw from the records in
cause the paper which they haap

V
read to the court and oft00
account of which they were
adjudgedbudged to be in contempt WOW 11

31

feel 1 however that under allaff the
cum stances it is but right midand proproper

I1 XMthat they should pay the costs s

proceedingedin inI1 n concontemptte t sagatamrfrocethem ana a decree will be entera
directing that they pay such coa
and that execution issue thethereatreft
the said defendants will in ift aimanner pay all the costs inincurredcurrOd inIII
the course of their petition up to thewa
time of their withdrawal

we concur
C J
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