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face of the court. The opinion 80| seems that neithor the l:mm;cx'iptl dignity and standing as a court be-

rendered is now upon the files of!nor our briefs could have fallen|fore the community.

this court, in this case, and is re-junder the commissioncr’s obscrva-
ferred to as showing the action of | tion. There is not a scintilla of evi-

the court. An order was thercupon
entered in pursuance of the opinion
as follows:

“Tn this case it Is ordered that the
elerk of this eourt issue n written
notice to each of the persons, Ru-
dolph AIff, J. F. Millspaugh, L. U.
Colbatti and T. C. Bailey, reguiring
them to appear before this court on
January 80th, 1889, at 10 o’clock a.
m., to show cause why they should
not be punished for their contempt;
and in case they fail to appear the
clerk will irsue writs of attachment
for their arrest, and to bring them
forthwith before this court.”

In accordance with that judgment
the order herein directed wasissued,
and the partics, on the 20th day of
January, came inte court and fled
their sworn nnswer, in which they
set out much matter that is wholly
irrelevant to the judgment they
were called upon to answer; but
among other things they say:

“#Your petitioners further repre-
pent that they have acted in the
best of faith thfoughout this whole
procceding; that they have tried to
the best of their ability to do
their  duty, and  consciously
have made no attempt to trifle
with the court; that they belleved
the statements made by them to the
court to be true; that they did not
think nor believe, nor had they the
lighest conception that those state-
ments are scarrilous,insclent o con-
temputous in any particular; that
pothing was farther from their
minds than the tnaking of any in-
ginuation or charge agalnst the
court, or of stating anything that
would be considered contemptuous
by the court. ‘it then prayed that
they might be digeharged from such
contempt proceeding.

Upon the request of the defend-
ants that they might bo heard in
their behalf before the court, oppor-
tunity hasbeen given to them, and
thelr case has been ably, earnestly
and respectfully submitted before
this court by two able counsel. It
will be seen, however, that although
the argument of counsel has taken a
wide range, tbe direet question be-
fore the court is the proper construc-
tion of the paper filed before this
court, which is fully set out in the
opinion heretofore referred to. The

ool faith of thedefendayts is assertod
Ey their counsel with much energy
and confidence. 8till, however,
notwithstanding their good faith,
they are reaponsible for the lan-
guage used by them in any pro-
ceeding which they may bring into
this court, and it iz not for them
nor their counsel to consirue or to
say what effect the langunge will
have. This direct question came
before the Bupreme Court of Cali-
fornig, in the case of McCormack
va. Bheridan, in the 20th velume of
the Paclfic Reporter, at page 24. In
that case the court shows that “a

tition for rehearing stated that
sz or why the honorable com-
missioner should have so effectu-
ally and substantially lgnored and

“disregarded the uncontradicted

testimony we do not Jtuow. It

dence Lo the contrary, and yet the
honorable court assurce and in very
emphatic language says ‘a more

It has been
truly said that the dignity of the
court 18 its life, its vitality, and that
the court, in the right of selfde-
fense, is bound to protect itself from
the assaults of persons who do not

disingenuous and misleadiog stabe- | preserve that respect that the laws

ment of the evidence could not be
made. It is substantinlly untrue
and unwarrantable. The decision
seems to us to be a travesty of the
eviden¢e!l’ This is the exact lan-
gunage which the Bupreme Court of
Cnalifornia, In that opinion found
to have been confained in the brief
and petition presented by the
atlorney to the court in that cose for
a rehearing, upon which it was bheld
by the court that the counsel draft-
ing the petition was gunilty of con-
tempt, committed in the face of the
court, notwithetanding a disavowal
of disrespectful intentions. The
court distinctly say: “These dis-
cluimers by the respondent we ac-
cept as true, so far as it is possible to
do so without giving a strained

coustruction to  the Ianguage
used by him in his peti-
tion for rehearving. 1t may be

that he acted in good faith and
without anv design. wish, or expec-
fation of committing any contempt,

ln.nd we aceept the explapation in

amlliation of the offense; but the
anguage we have quoted from this
petition for rehenring is too plain
and direct in the imputation of neg-
ligence and bad falth fo authorize
us to tnke this avowal of the de-
fendant as sufflicient to purge himn of

contempt. As was Bpid in the mat-
ter of Woolley, 11 Bush, 169: *“We
recoguize to the utmost reason-
able limiit of it application,

the rule that a supposed contempt,
cupsisting in mere words, which are
apparently intended to be scandal-
our and offensive, but which are at
all susceptible of n different con-
struction, may be explained or con-
strued by the spenker or writer of
them upon his sworn disnvownl of
inteotion to commita contempt, and
Eroceedings against him willat once
o discontinued. But this rulc does
not control where the matter spoken
or written I8 of itself necessarily
offensive and Insulting. In snch
case the dienvowal of an intentlon
to commit a contempt may tend to
excuse but it conpot and will
not justify the act. (People vs
Freer, 1 Caines, 486.) The inten-
tion to be offecnsive may be dis-
avowed and the particular languange
used to make the charges or imputa-
tions may bhe withdrawn, huz the
effect on the paper or publication
the ideas couveyed or charges and
imputations 1aade, may remaln.”?
Notwithstanding in that case a dis-
claimer by the attorney who filed
that paper, of the strongest chame-
ter, the court proceeded to aljudge
him guilty of mnbem.;)t,and nesessed
a finc upon him of $250 as a judg-
ment for his contumacy. 1

In this case the court has adjudged
that thesc partics are guilty of con-
tempt by reason of the fact that the
language of the paper brought into
court by them and read to the court
was of itsell n contemptuous pro-
ceeding. It was one thatthis court
could not pass by and maintain its

uire they should.
Nor, as supposed by counsel &
the  bar, I8 the right of this
court to pumish for contempt con-
fined to the case mentioned in the
statutes of the Territory; but it s a
right which has at all times existe
in courts of common law, both IiD
Eogland and America. It is &
common law right; it is a right
which the court, independent ©
nny statute on the sulyjeet, must ex-
erclse, or it would be powerless
defend itself ngninst the assaults of
the mallcious, These remarks are
inade not so much to be applied o
the defendnnts in this case, as to a8~
sert the doctrine, once for all, that
courts established by the govern-
ment have the right, and will exer-
cise the right, to protect themselves
in the orderly and proper adminis-
tration of the Inwes which they are
called upon to administer in the ex-
ercise of their jurisdiction. (Terri:
tory ve. Murray, 15 Poc. Rep. 145.)

A before stated, the judgment of
this court, as found in its opiniott
of a former day, is entirely ratis-
factory, and a further examination
of the authorities has tended t0
strengthen the court in the opiniol
there rendered. We are relieved,
however, of the unpleasant duty of
administering any severe punish-
ment to these defendants, for the
renson that their counsel have not
only made for them an open, frank
and manly disclaimer, but they
have now, upon the hearing, come
into court and asked that they be
allowed to withdraw the paper con-
tnining the language which waf
found to be offensive, and by thia to
express their good fajth’ when they
sy that they did not intend any
contenipt by the paper.

We are glad to sny that this pro
ceeding has ended in a mannel
much more agreeable to the court
than if we had been compelled,ng we
should have been had the case taken
a different turn, to nssess upon these
defendants o severe penalty in vin-
dication of the lnw. ~ Their diselain
or and motion for witharawal of the
Bg wr is nccepted by the court, 88

ore said, as made by them 0
wood faith, and they are allowed to
withdraw from the recerds in thi8

of the country

cause the pa]:er which they bhave
regd to the court, and on
account of which they wer¢

adjudged to be in contemapt. W¢
feel, however, that under allpthe eir-
cumstances it is but right and proper
that they should pay the costsof thi8
roceeding in’ contempt against
hem, and a decree will be entere
dirveting that they pay sueh ¢
and that execution issue therefor-
The said defendants will in like
manner pay all the costs ineurred 1D
the course of thelr petition, up to the
time of their withdrawal,
We concur:
SaNDFORD, C. J.
HENDERSON, J.
BoREMAN, Justice, dissenta.



