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had no jurisdiction to pass _judg-[

ment against him in said case; that
the two judgments which he has
satisfied by suffering the imprison-
ment and paying the fines and costs
adjudged against him thereln were
both for the crime of un-
lawful cohabitation, and that
he is now imprisoned under the
judgment of the court rendered
against him on the indictment tor
adultery; that the offense isthe same
for which he hae suffered punish-
ment under the other indictments,
apd that the Rachel Woodward
mentioned in the indictment for
adultery, and in oneof the indict-
ments for unlawful cohabitation is
one and the same person, and that
he is heing punished twice for the
same offense; that the court had no
jurisdiction to render judgment
against him on his plea of guilty to
the indictment for adultery, and
that the same is void, and he prays
to be discharged from imprisobment
thercunder. A writ of hadeas cor-
pus wasg therefore issued i the cnse,
and the petitioner produced in court
by the United States marshal.

From the exhibits attached to the
petition it appears that on the 8th
day of January, 1886, petitioner was
indicted in the district court' of the
firat judicial district for the crime
of unlawful cohabitation, alleged to
have been committed hetween Au-
gust 1, 1884, and December 10, 1885,
by living and cohabiting during
sald period_of time, with Barbara
Maughan, Tolizabe th Hull, Eardner
Maughan, Maggie Nibley, Mary
Hale Maughan, Rachel Woo:d ward
Maughan and Frances Nibley
Maughan, as his wives. This indict-
ment is designated as No. 781, The
indietment was  found upon the
testimony of €. L. Lowe aud
Thomas Grant. November 9, 1888,
petitioner was arraigned and plend-
ed not guilty. November 23, 1888,
petitioner changed his plea of not
guilty to that of guilty. January
3, 1889, petitioner was genteneed by
the court to pay a fine of $100 and
$34 costs, and be imprisoned in the
penitentiary six months, the im-
prisonment to commence to run
from said date.

It algo appears that on the 23rd
day of November, 1888, the peti-
tioner was indicted in said district
court for the erime of unlawiul co-
habitation with Barbara Maughan,
Elizabeth  Maughan, Margatet
Maughan, Mary Maughan, Rachel
Woodward and Uphira Maughu, by
living and cobabiting with snid
women as his wives from the 15th
day of Japuary, 1886, to the 23rd
day of November, 1888, This in-
dictment is designated as No. 1890,
and was found upou the testimony
of the petitioner alone who volun-
tarily appeared before the grand
jury at his own request and gave
testimony. On the same day he ap-
peared in open court, -was arraigned
and pleaded guilty to the indiet-
ment January 3rd, 1889. DPutitiopner
was sentenced by the court to pay
a fine of $100 and $31 coats, and be
imprisoned in the penitentinry six
months, the imprigonment to run
from said date.

It turther appears that petitioner
wag also indicted in said court on

the 281d day of November, 1888, for
the erime of adultary alleged to have
heen committed on the 1st day of
October, " 1887, with one Rachel
Woodward. That said indictment
was designated as No. 1881 and was
found on the testimony of Joseph
Howell. That on said November
23, petitioner was arraigned and
pleaded guilty to the indictment,
and on the 3d day of January, 1889,
was sentenced by the court to be im-
prisoned in the penitentincy two
years and six months and pay the
costs of prosecution, amounting to
29,

From the foregoing it will be seen
that petitioner was regularly indict-
ed, convicted and sentenced for the
crime of adultery, upon his plea of
guilty made in open court. There
is no illegulity appearing anywherve

in the record of the case.
1t does not appear in which
of the three cuses the plea

of guilty was first entered nor in
which case judgment was first ren-
dered. 1t does not appear that the
Rachel Woodward with whom pe-
titioner commitied adultery on the
1st day of October, 1887, was the
game Rachel Woodward with whom
he unlawfully cohahbited rom the
15th day of January, 1886, to No-
vember 23rd, 1888. If sucli was the
{act and it had been properly plended
and proved on the trial, it would
have constituted a good defense to
the indictment for adultery; but
this eourt cannot, on habeas corpus,
hear evidence nor determine the
guestions from anything outside of
this ease. Counscl for petitioner in-
sists that the records attached to his
petition sheow that the adultery was
committed with one of the same
women, to-wit: Richel Woodward,
with whom he had unlawfully co-
hablted, because of the identity of
the name in the indictraent num-
bered 1890 and 1891, and cites Whar-
ton’s criminal evidence, Bec. 802
and State vs. Kelsoe, 76 Mo. 505
These authorities go no further
than to lny down the doctrine that
identity of name raises a presump-
tion, more or less strong, according
to circumstances,of identity. Whar-
ton says: <“Identity of name is not
by itself, when the name is comymon,
and when it is borne by several
persons, in the same circle of so-
ciety, cufticient to sustain a conelu-
sion of identity of person. The in-
ference, hiowever, rises in strength,
If circumstances indicating the im-
probability of there being two per-
sons of the siume name at the same
place, at the same time, nand when
there is no proof that there is any
other person bearing the name.
Names, therefore, with other cir-
cumsgtances, are facfs from which

identity can  be  presumed.”?
In the casc of the Slates
ve. Kelsoe, supra, the  de-

fendant was indicted for burglary
under the name of Charles Kelsoe,
aling McCarty. At the trial he
testified in his own behalf, and for
the purpose of effecting his credi-
bility, the State introduged the re-
cord of the conviction of Charles
Kelgoe, alias MeCarty, of grand
lareceny, and this was claimed to be
error; but the court held that “*iden-
tity of such name was sufficient to
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rajse a presumption of identity of
persons and was therefore proper
evidence to go to the jury.” Butin
this case, even the presumption of
identity of person from identity of
name does not appear from the in-
dictment, nor any part of the record
itt the adultery case, but only ap-
pears in the record of another case,
and Lience eannot be considered ip
determining the question now pres-
ented. Tn noneof the enses eited
by council for petitioner, nor in any
we have been ableto find, has it
been held that on kabeas corpus facts -
not appearing in some part of the
| record of the ease could be cousid-
ered. It was the duty of petitioner,
if herelicd for defense upon the fact
of a former conviction,to have plead-
ed it in the District Coury,instead of
gle-ading it for the first time on

abeus corpus in this conrt. 1n the
caseof er parfe Barton decided at
this term the same principle was in-
volved. In that case, Barton was
indicted for unlawful cohabitation
with one Mary Beesley, and alsofor
adultery committed with Mary
Beegley during the time covered by
the indictment. Both indictments
were found by the samegrand jury,
upon the same evidence, and both

indictments  were presented at
the -eame time. Barton pleaded
enilty  to both indictments

on thesame day. The court sus-
pended sentence in the case of un-
lawful cohabitation and sentenced
him to imprisonment on the charge
of adultery, and he presented his
petition to this court, ushing (o bhe
digcharged on habeas corpus from
imprizonment, because the district
court had no jurisdiction to sentence
him in the adultery case, after his
convivtion on the plea of guilty to
the charge of unlawful cohabitation.
In denying him the relief prayed
for, Henderson, J. speaking for the
court nsed the following language:
“When a person is charged with a
crime before a courthaving jurisdie-
tion to deturmine his  guilt
or innocenee, and he claimg im-
munity by reason of a former
conviction or acquittal, the burden
is upon him to plead it in answer to
the charge and establish it by his
evidence. And if he does not do 80
|it is waived. Bishop’s Criminal
Procedure Sec. 806, Wharton’s
| Criminal Law Sec. 588 ef peqy. ex
pairte Kaufman 72 Mo. 588, ex purie
Bogart, 2. Sawyer 396, State va.
Webb 74 Mo. 338, the question of a
former conviction was a matter of
defense, and was a question for de-
fermination of the court having
jurisdiction to try tihe charge. It
involves an issue of fact, the iden-
tity of the offenses charged, the ex-
istence and priority of the record
relied upon, and on habeas corpus
this eannot try such an issue.’?

The rule bere kid down is deci-
sive of the case, and we see no rea-
gon to change or modify it. What-
ever merit there may be in the
petitioner’s case it is a proper subject
for executive consideration, but this
court can afford him no relief.

The prayer of the petitioneris de-
nied and an order will be entered
accordingly.

We concu ry

Zawg, C. J.,
HENDERSON, A. J.




