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FORCEFUL ARGUMENTS.

A uircw portion of the space of this
fssue 13 yielded 1o the pewerful and

- incislve argnments of Hon. James O.
Broaduead and Sepator Joseph E.
McDonald, made belore the Supreme
Court of the Territory of Utah in op-
position to a motion of the attorneys
of the government for the appointment
of a receiver to take charge of Charch
p"ﬂ»pﬁr!y.

[ would have been gratlfying to
have made the preseotation complete
by the publication, at the same time,
of the arguments of the government
attorneys., It will be obderved, bow-
ever, by the amount of space_occupied
by 1hose made by the eminent
cransel for the defense, that this was
impracticable. Had 1t beea within
the ranze of feasibility it would, if
poszinie, have thrown up the case of

# the defense la a still more [avorable
light. Toe position of the complsain-
gnt (the government) is so comspicu
ous!y untenahle, that the counsel on

that side of the suoit in equity were
placed at a disadvantage, having to
fizht, as plainly discernible by the
arguments pablished to-day, agalnst
the clearest fundamental and element-
ary gginciplies of law. Toey therefore

had an uphill task io an effort to make
the ghoat of & consisLent presentation.
Tals beiog Lha case, it may
be correculy sald  that of the

three attorneys for the government,
Mr. I'eters alone made any show even
of mere plausibility. But even 8o {ar
as related to him it can only be said
that he made all that could well be
miade a lezal effort of the kind to
sustain a bad cause, '

Io thas referring to the counsel fou
the zoveromeat we cuast oo reflaction
upon their ability., Ia a matter 1o
which neither the bheart nor the judg-
ment ol a clear-headed and consistent
m n 18 concerned, no matter what may
be his capacity, he struggies against
geeat odds. “Tharice armed i3 he who
tiath his quarrel just,*

The reasoping ol the two learned gen
tlemen wno presented the side of tac
defense does not requireths presence
of the arguments (rom the ether side,
however, to reoder them of greater
legal and logical force by coHntrast.
They stand prominently out with the
fuvincible potency which truth always
possesases. [t cso be reardlly observed
by the attentive reader that their well
sustaioed propositions are not suscep-
tible ol being successlully controvert-
ed, for the resson that the gedtlemen
bave largely dealt ino fundamental and
elementary principles of law, which
camouly be assalled with the poisoned
barbs of sophisiry. The propositions
and sastalniag reasons do not come
from legal pigmles, bat from mz2n,who
are recognizzd giants ia the profession.
While tais fact ddds oe 1atrinsic virine
to the principles they ennuuciate, it
entitles their utierances upon aoy

matter pertalning to law to much more

than ordinary respect.

The condition which cast the shadow
of weakness upon the reasoning of the

DR OIS Ca'YAR Y 0P W praarells

tion—made a splendid epportunity for

the defense, whosz arguments prove

how capabiy they uliliz:d it, enasling

them to produce a formidable array
ol stubborn truths, soma of which are
80 clearly portrayed as to appaar al-
most self-evideat.
duty to use tueir professionsl learnine
aad capacity to enadeavor to repel an

invasion ol a nataral right,which muast

necessarily be lnviolable, bacause
alienable. They were fequired to in-
siston the muiiatensnce of the grea
protective princlple laterwoven la our

It wayg their high

SUTS AGANST THE CHURGH.

Arguments Delivered Oct 20 and
21. 1887, respectively, before

the Supreme Court of Utah.

- L

BY HON. JAMES 0. BROAD-
HEAD AND SENATOR JOS.
E. McDONALD,

Of Counsel for Defense in the Suits
‘Brought Against the Church
by the Government.

COL. BROADHEAD:

ceed to say what little I have to say
vpon the questions before this court;
they are purely questions of Jaw. We
bave agreéed upon a statement of facis
which are to govern in the determina-
tion of the motion for the appolut-
ment of a Receiver; and the only
questions tor the consideration of the
court are two: First, whether the
facts themselves as presented are saf-
ficient to authorize the appointment
ora Recelver, and, second, whether
the law is sufllcient in the opinion of
this court to

AUTHORIZE THE APPOINT MENXT

of aay court,

of a def¢ndant,
his custody before Lthere is any deter-

the language of the books, an extira-
ordinary remedy,

an injyunction: with this difference,

however:

pond must be given to protect him

reaching ont the,
STRONG ARM OF TUHE LAW,

rights in controversy between
parties.

graphs of the bill.
lows:

us Trusiee |n-_Trust. and
ruff, Lorengn Snow, Erastus Snow, Frank
lin D.

and Jolhn W. Tavlor, Assistant Trustees

were held snod exercised by the said corpo

this Inll, a.d are uniawf

fourth paragraph of thus bill, and are re
celving and anlawfully applying o its anc

the right to sell, ase and
sAImMme.

ary, I847, there has been and is no person
Iawlally aothorized Lo take charge of, man
age, preserve or control the property, rea
yvear last afuresmid was held, owned, poss
essed and used by the corporatien o

as roferred to ia the third paragrap
bill fe sulject to irreparable and irremedi
able loss and destruction,

subject to irreparable asd
able loss nnd destruction?

ARE TOERE ANY FACTS

It your honors please: 1 will pro-

of a Recelver or to take any further
action in this case. This proceeding
on the'part of the court—en the part
whether a court of
equity or acourt of law uuder the
provisions of a stalute authorizing
it to take possession ef the property
to take it oot of

mination of the rlzhts involved in the
litigation between the partiés, is, in

It is put upon the
same footing in & general sense with

An Ipjunction glves some
protection to the defendant, by reason
that before any steps can be taken a

But it s an extraordinary remedy aod
would only be adopted by the courts
of jastice when such facts are pre-
sented as show Lo the satlisfaction of
the court that the property souzht to
be taken out of the possession of the
defendant, in aoy case, is liable to be
wasted or destroyed; that the defend-
antis insolvent; or that the defendant
i3 a dishoaest or improper persou; or
that the defendant has been guilty of
some frauduient acts which jastify the
interference of a4 court of chancery in

and taking possession of the property
before there is any determination .;)l
the
Now, in this case the only
averments wpon this point are those
contained in the ninth and tenth pari-
Tazy are as fol-

Nimth.—Thal the gaid corporation of the
Church of Jesus Cnrist of Latter day Saints
#nd the successor of the said John Taylor
(whose name ts to this plaintif anknown)
Wilford Wood.

Richards, Brigham Young, Moses
Thateher, Francis M. Lyman, John Heonry
Smith, George Teasdale, Heber J. Grant

the detendants, wrongfally and inwiolation
of the laws of the United States, still claim
1o hold and do exercise the powers which

tion of the Church of Jesus Christ of Latter-
day Saints as stated in }Imrngr:\ph first of

wlly possessing and
using the real estate referred to In Lthe

theiuon waw Tdise: r=xtd ‘v and, vwruflis
dispose of the

Tenth.—That smce the 19th day of Febru-

and personal,which on or before the day and

the
Church ot Jesus Chirist of Luller-day Saints,
and by resson thereof all the said !rropcrty

1 of this

Then why, now, is this property
Irremedi-

stated :n the bill? It will pot do to

hsadwnhlbm anxwer, i85 OANES of
giorgency is thus shown te be wel estab-
lished an {:-li:era!t foltowed courts of
eﬁi in sm‘lky.yettnm
;:'l,c will lrmh:ce the cour: to interfére m:
siage of & couse must b.vv;
and there must be clear proof o: Iraud,or
of immediate danger to the prop
it is taken into the custody of the court. And
where there are no allegations of defénd-
ant's imeoilvency or of danger to the
property and interest concerned, the rellet
will mot e granted before answer. So
where insolvency is the groond relied upon,
-but the afidavit en whi¢ch the application
is based merely states that defendant is not
deemed & responsible man by those who
know him, and the affidavit of defendant
fully negatives the insolvency, a Rec¥iver
will be refused.

That is an illustriation given for the
purpose of showing that there must be

BOME FACTS AVERRED,

some tangible allegations made, which
the court and the parties can take hold
of, supported by saflicient evidence, in
order to justify the court in makiog the
appointment of Recelver. 4 make
this as the firss ob?ecl.loll whith comes
to this effect: Admitting sll the facts
which we do aqaiit iy the statement of
facts submitted to this court, yet there
are no Averments contained im the bill
and no tacts shown which tend to
establish the {fact that there is
any dasger of this perty being
lost. It may have mu oonveyed
in this way or that way; bat if it isin
the hands ot responsible parties apd
nothing agpears to the contrary,t
court in the exercise of a sound dis-
cretion and in pursuance of well es-
tablished principles ot equity, will
suffer the property to remsain where it
is until there is a further showing ef
facts or until the final determination of
the coutroversy between the parties.
So much, if your honors please, as to
that objection and I will not dwell
apon It

Now as to the points presented so
ably by the geptleman on the other
side involving the .

QUESTIONS OF CONSTITUTIONAL LAW,

questions of deep slegnificance, some
of which bave not yet been decided by
the courts of justice, I proceed to offer
a few remarks,

This court, the highest court of this
Territory, especially constituted by
the Congress of the Unlted States for
the purpose of determining those grave
questions arising andef the acts passed
by that Congress, has been set apart
especially for that purpose. | am here
to discuss purely questions of law,
questions of constitntional law. These
questions are always proper subjects
to be discussed and detéermined by an
tribunal,especially by a tribunal so hig
as this. Itis fortunate for this conn-
try, fortunate for the liberty of the
people of this country that the judic-
fary of this country, are lmpartial.
They are supposed to be impartial,and
they really are, so far as my observa.
tion has extended ;to them is entruated
the determination of this and other
questions without being governed by
prejudice or passien. aken as they
are from a profession which in its every
nature and from 1ta education is char-
itable—they are dispcéed to look
upon ail guestions in the light ol
cbarity which, let me say, before anmy
tribupal, is itseif the foundation of
justice No man can be just who is
not charltabie. To such an enlighiened
and impartial tribunal has been pecuo-
llarly entrusted the decision of these
questions. They have the power te
override the Législature; taey have the
power to override the Execulive; they
nave the power to determine that acts
of Congress and acts bl the execative
part ol the government are mot valid
because they are in conflict with the
fundamental iaw of the land.

Now, the gentleman on the oppesite
sidespent & great deal of his time in
referring to sathorities and discussing
principles waich [apprehend no man
on this side of the question for a mo-
ment controverts—and that is, that a
charter of incorporation, where there
has been reserved the power to alter,
amend or repeal that grant, really does
not amount to a franchise, but is

A MERE LICENSE,

and may be repealed and taken away
by the leislative depariment of the
. | government, which has granted that
license, at any time. Or jf there be a
general law 1n force refe
subject of the creation of corpora-
tions, that general law has to be taken
as a part of the charter, and that the
Legislature bhas the right under the
provisions ol that general law to alter,
.| repeal oramend that charter at any

1 time.

Sy ke e e e e i o, Ik TN
ositlon. There s no man here, par-
ticularly in the light ot all the decis-
, | lons that have been made by the Su-
_ | preme Court of the United States and
1 | by the supreme courts of the states
themselves, who would centrovert any
The question arises
in this case thea, whether there be
such a8 special reservation, or
whether there be such a general law,
I admit in its full force that the doc
trine lald down by the decisions of the
Supreme Court of the United States is
not to ba controverted; that from
whatsoever force that power may be
derived, whether it be from a pro-
vision In the Constitution, which de-
c'ares that Copgress shall ilu.va. power
to dispose of the territory and other

- | such proposition,

institutions, that n e ghall ba -

Sigad ’_.[ o f.r’tL’“ ’;_'* l.- ”:‘1‘3‘ deal in general terms. Are ther® any | property of the United States, or
prived o property witaoub uz | facts stated in this bill which show, or | whether it be derived—which I think
process of law." tend to stow, that this property, or | is the better opinion, the better judi-

Taat toe coveramon: has, 1 saie | 807 oLl 1 SAbleet o rsparibie ot | cudoplaionfFomthe apled porer

3 e disr ] P ent from
sultand the lay uodzc waich 1t 1S | h)j] itself avers that It is f@ the posses- s .
brouzat, igoaored—we oangit to say |sion of these defendants, one of whom, | THE POWER TO ACQUIRE TERRITORY,

violated—th s underlyiag principle,
is a fact too plaln 10 b: misander-
stood.
party who h s no propristary rights in
the premises, Lo seize aond expend
Property belonging to another party.
Tols mast be the situation, because
no person has ever claimed, nelther
wouald he attempt to hold, that the
government has the shadow ol gwoer-
sbip in the property lnvolved; neither
is It denled, on the other haud, that
the bolders of the property are not tae
owaers of it, it belag la the possession
of their legally coastitated aand ap-
pointed agents, aad hezild by the
latter 1o trust for them. It {vllows
as clearly as night succeeds day that
any process ol wreating Lhat property
from the bands of its owners must be
undue. It s withontr due process of
law, Thereader will ad la the ar-
guments whiclh it is oars pleasure to
‘priont in this issue, a3 clear an exposi-
tion of the fact that the present at-
tempt on the part of the governmant is
one of that nataure, and against which
the Coustitution has placed its ban
and the common rights of humanlity
their protest, as could wall be enua-
clatad, 2
Can it be possible that the govern-
ment of this great nation can fall so
far from the glorious height to which
it his climbed under the guiding hand
of Providence as to descend to such
procedare? BSarely we will refase to
believe It uatll the deed is consum-
mated. Itis essential to the pablic
safet - that the attempt should perish
in its incipiency an1 not be parmitted
to develop to fruition. We will de-
cline to believe that thls great and free
government, founded npon the
most exalted priociples ol human
freedom would be gailty of an offense
against justice and lbertyon a llne
with the threatenings and «destructive
theories of the agarchists. The djffer-
ence would, so far as the seizure of
" preperty is concerned, be merely in
the character of the means employed
to gain forcinle possession of taat
which properly belongs to others. So
far as the legal status Is concerned the
plane would be even. The distioction
would be in the degres and nature of
the force employed to attajon the end
in view. -As to whoss operations
would be the more destructive to the
social fabric is a question which out-
growing developments alone could de-
cide.. Depredations of an unruly ele-
ment of the populace may be readily
extinguished by the dorance of the
perpetrators. On the other hand when
thereis ao iovasion of natural ridhts
by the government itsel!, whose ex-
alted function is to protect its citizens
from such asssuits, the siluation Is
fraught with imminent danger to the
commonwealth. «

Y. M. M. 1. A, Conference.

The Young Men'’s Mutual Improve-
ment Assoclations of the Salt Lake
Ftake of Zion will hold & copference In

. the Tabercacle in this city, on . Satar-
. . day and Saaday, Oct. 20 and 3. A fpll
°_ stlendance from sll parts of the Stake

1s desirable.

It is simply ag attempt of one

blll.
fendants.

will not be there to

show that any of these
solvent; that when the

m«ats of the law? Certafnly not.

presented by the blil itselt Is

i
is
ENTITLED TO THE PROPERTY
and that the defendant is wrongfully

t> the contrary. Bat does it follow

defendapt—the right to the possession
of property—ihsat a court of equity will
stretch out the stroog arm of the law
aad take it out of the possessiom of
the defendant and pat it io the custody
of the court? )
It is averred that the corporatlen is
dissolved. Sappose it is. liere are
the representatives of the corporation
in the custody of uheir property, but
then, furtber, the questiom as to
whether there has been a disso-
Intion is a question for the comsidera-
tion of this coart, [ say that there
must beé some averment, some tangi-
ble facts stated, and showa by affida-
vit or other evidence in every applica-
tion for the appointment of & receiver
bufore the court of equity can bed]ustl-
fled ln exercising toat extraordinary
power. -
I will read from H!zh on Receivers,
gctiom 17, 19 and 106 to shoew what
e
GENERAL DOCTRINE

is on this subject:

8ec. 17. Ordinarily, unless perhaps in
the cas® of infunts and lunaties, a suit must
be actually pending to justify a court of
equity in appointing a Receiver; and it
tollows, necemﬁlz. that the person whose
property it is soag to place in the Re-
ceiver's hands must be made a party to the
suit, in order that he may have an oppor-
tunity of resisting i1ke application, the
E-ranunx of which might result in irrepara-
le injury to his interests. And the facts
relied upon as the ground for the relief
should dul.lnct:’v and specifically set
forth, in order that defendant may be fully
apprized thereof and have sn oppertnnity
to resist the application. It will not, there-
fore, suflice to allege in general terms that
Elninnl is entitled on principles of eqguity
» Lhe interposition of the court, bat the
facts relied upon should specifically ap-
pear. And while fraudulent conduet on ¢
part of defendant, or danger 10 the property
or fund In controversy, is freqncngy made
the foundation for a receiversni

it will
vot suMce merel

to allege nehpfmd or

danger upon information %eneullv.wnh—
out specifying the sowrces of tue informa-
tion. Anda bill whose -only aHegations

upon thg:e points are thus vague and gen-
eral, does not present such a case as to
ju:hrr the ceurt in mterfering by a Re-
celver,

8EoC, :9. As 3;;:“,; a de‘feu:am in the
possrssion, and enjoyment o ropert

which is the subject matter of tl'; :ﬁ'&.’f
tion, equaity always proceeds with extreme
caution in 'PB;-““‘ a Receiver.

the prope held and enjoy

¢..-r.'2a..{3n jon for a leng series of
years, and plﬁnﬁl‘ shows no nger
a Receiver will not ordinarily Le inted
in limine. And where plaintiil’s ia d‘:

bowever, is dead. Buat that leayes the
others 10 possession as averred in this
It is in possession of these de-
Does It appear that they
save been cullty of any frandulent acts
by which they seek to avoid the process
of law to et rid of that property, so
that when the final judgment of the
court comes to be had, the property
answer the re-
quiremeuts of the Judgment? Does it
artles are in-
oal Judgment
of the court comes to be rendered the
property will be lost, or in such a po-
sitian that it cannot meet the require-

It simply avers_ that they are not
autherized to hold it. The question
A8 to
whether they are eotitled to this prop-
erty or not. -Why, such a "question as
that arises in every case where there
s controversy. The plaintiff avers he

holdiog the same. The defendans holds

that because there is litigation wherein
the plaintiff denles tae right of the

the power of Congress o legislate for
the territories is complete. It mate
ters not whether It be from one or the
other source of power, admittiog its
full force, the Congress of the United
States has aurreme legislative control
over the territories. And when [ say
supreme leglslative control, I mean
in that sense, and i1n that sense only,
in which It can be said that
any government, any represemtative
government, whether it be the gov-
ernment of the United States, or the
gz:ernment of a particular state
supreme control in the matter of
legislation, There are some things
that are beyond and above the gevern-
ment of the states and the government
ol the United States; but we use the
term in that limited sense. It has
been held by the Supreme Court of the
United States that they have tha right
to legislate over the territories to the
same extent that the states have the
authority to legislate over the people
of the states. That 1s about the sub-
stance of the declaration made in the
Sinking Fund cases (lathe 99 U. §.)and
also im the case referred to by the gen-
tieman yesterday—the case in13 Wall—
and the case in 101 U. 8. of the National
Bank'ws. Yankton.
They have the legislative power, the
same legisiative power in its extent,as
Lhe states have, and that is conceding
a great deal; but that is the substance
of the decision of the Supreme Court
of the United Statea. [ course it
was formerly held differently. Bat
that doetrine has long since been
overruled. We have all heard of the
Dred Scott case; but that has been
set at rest by judicial determination
long since. But when it s admitted
and said that they have the legzislative
power over the territories, all the leg-
islative power which may be exercised
overa particular community residiog
in & territory which has been set apart
as a separate political subdivision of
the United States, or rather the terri-
tory of toe United States, wnat does
that meac?
Now, In fega:d to the subjectof -

CHA RTER FRANCHIBES,

they 'are contracts, as we all admit;
they are, under the decisions of the
Supreme Court of the United States,
from the time of the tmouta Col-
'ge ‘case down to the present time.
a State Legislature were to pass a
lew xrantlnﬁ a charter to an Incorpor-
ation for re ous purposes,or for any
purpose, giving the power to acquire
real estate and personal estate, giviog
the power to be sued or te sue,creating
an artificial person uader the h'. and
there were no provisions contsined in
the charter itself, nor 1n the general
law on the subject of corporations,
vesting in the legislature the Power to
alter or re | that law, then I tako it
there would be no question. That
would be = contrwct, an executed con-
tract, which could not be repesled b
legisiation, which could not be alte

or amended by any act of the Legisia-
tive Department of the Government.
When the organic act of this Terrl-
tory was p in 1850, that organic
act ves in the Territorial Legisla-

the same gnur
the Legislature of other terrl
the power tojls upon all righ
subjects of .
on(: utio&m 'Il;;rlu not be aisg‘nto“:i that

e

tion is the
tions.

ing to the-|

AN EXECUTED cvoxtRict

between tht Rovernment and the cor-
tioh. That will not be contro-
erted, because it is | wfoadmc‘e
with the decisjons of the ¥oufl to
which [ have referred. It is an agree-
ment, bindink 11 4ll its terms. 1f there
g‘t, rovis o;:cdlct:. t{s: charter th.t‘ it
re e power granting
it—that &e: artificial person created
by that act may be destroyed — then
it is a part of the Contract. If by a
e ptr&v!s_ltm relatiog to the sub-
lutit raticns, declaring sub-

0 ;hy at the charter may be
amend that the state reserves to it-
sell the rigbt toulter or amend, then it
is a part of the contract. But I think
I may dely the gentleman to produce

any decision of any couart which goes
forther than that,

Now, it is claimed here, that be-
canse by the organic act of the Terri-
tory, the Unlted States government
has reserved to itself the right to dis-
approve the acts passed by the Terri-
torial Legislature, it is a reservatlon
upon all the grants of power contaiped
in that section of the ergauic act, or
rather in that part of the section which
gives them the right te legislate upon
all rightful subjects of legislation. 1
sa{_ no,

he gentleman on the opposite side
bas referred to & great many cases,
and I refer to the same cases; not all
of them, but to a few, for the pu s¢
of Illustrating the position which [ as-
sume in this case. They refer to the
work of Angell and Ames. on corpor-
atlons, a well recoghnized guthority io
courts of justice npon these questions.
Section 767, after laying down the doc-
trine that a grant 13 Iirrevocable, or
something which cannot be changed
by the legislature, goes on to say:

In consequence of the construction that
has been put upon the clause of the 1 onsti-
tution above quoted, it has become nsual for
legislatures, in ncts of incorporation for
private purposes either to wake the duration
of the charter conditinnal, orto reserve to
themselves a power to alter, modify or re-
peal the chartor at their pleasure; and as
the power of mod:fication and-repeal 18 thus
made a qualifying part of the grant of fran-
chiges, the exercise of that power cannot,
of course, lmﬁnalr the obligation of the
grant. Such alterations or modiflcations
are to be made in accordanéde with the
forms prescribed by the Constitution which
is in force when the alteration 18 made, and
not according to the forms prescribed at the
lime the charter was granted, Sometimes the
Bower is reserved by a general act applica

le to all edrporations, in which ca-e it may
be exercised upon uny corptration,az a
railroad company, whose charier had been
granted since the passage of the general
act, although no specinl clupse containing
or alluding to such reserved power be n
serted in the company's charler.

I call your honors’ attention to the
language because it

SOUNDS THE KEY NOTE

to the doctrine announced in the de-
cisions in all the cases to which the
gentleman has referred. And the
same doctrine is announced in almost
the same language {in Fleld and
Morawetz and all the works on corpor-
ations. There has been a provision in
the charter itself reserving the power
of the Legisiature to alter or amend it,
or there has been some geperal law on
the subject of corporations which re
serves to tife state the power to alter
or amend,referring to the sub)ect mat-
ter of carporations, Now is there any
such law here? There is no provision
inthe charter which is granted to the
Church of Jesus Christ of Latter-day
Saints, npor is there any provision in
the - Organic Act which reserves to
Congress the power to disapprove any
act which may be passed by the Legis-
lature which refers to this subject of
corporations. And there is a principle
and reasoa in this. The grant ofa
corporatien, as [ eald before; Is a
solemn coutract,a contract made 10
the exercise of legisiative power, nota
law, in the general acceptation of the
term—because a law in its ggeneral
sense is arule of actlon for all clti-
ZEnA,

ow, I call your honors’ atteation to
Miller vs. State, which has been re-
terred to by the gentlemen on the other
side; it Is found in 15th Wall. Judge
Clifford says: .

Sabsequent legislation, altering or modi-
fying such & charter, where there is no such
reservation, is Elainl unauthorized 1f it is
prejudicial to the rights of the corporators,
and was passed without their assent. Where
such a provision 15 incorporated in the
charter, it is elear that it gualifies the grant,
and that the subsequent exercise of that re-
serve power cannol be regarded as an act
within'the prohibition of the Constitution.
Such power, also, that 18, the power to alter,
modily or repeal an {‘3%{.‘5 ;;;;:rp;arnuonhiln.
frequeRthhiiiicuiie to alt nets OF 1hcorpdra-
tion, or to cartain clpfues of the same, ns
the case may be; in which ease it is equally
clear that the Hower may be exercised
whenever it spbears that lée act of incor-
poration is one which falls within the res-
ervation, apd that the charter was granted
subsequent to the “nsaa e of the general
law, even though the charter contsinsg no
such condition, nor any allsion to such a
reservation.

In the case of. the Rallroad Company
v. Georela, 98 U. 8 , page 108, the court
says:

I, then, the old Atlantic and Gulf Rail-
ros (:mnE:ny. and the BSavannah, Albany
and Gulf Railrond Company, went ouat of
existence when their stocks were consoli-
dated under Lhe act of the legislature of
1863, their powers, their rights, their iran
chiges, privileges and lmmunities ceased
with them, aad they have no exisience cx-
cept by wirtue of the grant of mnmrmf
powaers and Pr’lvllcgu mmde by the sonsoli-
dation act of 1863, That act created s new
corporation, and endowed it with the sgev-
eral immunities, franchises and privileges
which had previously been granted to the
two companies, but which thety could mo
longer enjoy. It necessaril ollews that
the new company beld the rights granted te
it under nnd subject to the law as it was
when the new charter was granted. And
the code of the State, which came in force
on the drst of January, 15863, before the
charier was granted; contained the follow-
ing provisions:

|

“8¥C, 1081, Persons-are either natural or
artificinl. The Iatter are creatures of the
law, and, except so far as the law forblds
it, subject to be changed, modifled or de-
stroyed at the will of the creator; they are
called corporations.”

“SEcC. 10s2. In all cases of private char-
ters hereafier granted, the State reserves
the right to withdraw the franchise, unlesas
ngch r.ght is expressly negatived in the
charter.” b

Now there 1s a ﬁenenl provision of
the act applicable to all cerporations.
These two raliroad corporations had
consolidated and organized a new
company under the consolidationcode
of Georgla, and thereby became & new
company under that code. But being
a new organization, a pew corporation
created nnder the consolidation act,
they became subject to this general
provision, which expressly reserves in
regard to corporations the power in
the Legislature to slter or modify any
charter at will. There the provisiot
is a general provisioc—a general law
applicable to all corporations, carrying
out the declaration made byAngell and
Ames on thils subje.gﬁ that where &
general law is pas applicable teo
fu{pouuons. of couarse t consti-
utes

A PART OF THE CHARTER

at the time that the franchise was
gmtad by the State. So in the case ol

reénwood v.Unlon Freight Company,
105 U.B., page 15, the c8urt say:

We think it must be conceded that, ae-
cording to the unvarying decislons of tiffs
court, the uncomditional repesl of the
charter of the Marginal Com y s void
under the Constitution of the United States,
as impairing the obligation of the coutracl
made by the acceptance of the charter be-
tween corporators of that company and
the State, unleas it is made valid by that
provision of the general statutes of Massa-
chuseétts, called the reservation ¢clause, Jon-
cerming acts of incorporation; or unless .it
falls within some enaciment covered by
that of its own charter, which makes it
**subject to all the datiés, restrictions and
Labilities set forth in the general laws,
which now are, or may hereafter be in
force, reiating to street railway corpo
tions, so fur as they may be applicable.”
The first of these reservations of

¥ #

tive power over

eor&omlm oand
eection &1 of cha; otuu'nl:.:-u .-;.’g'
follo

utes of Massachusetis, in wing
language: “Eve t of
passed after the Lith day of M

ear one thousand eight handred dlhth‘l::

-one, shall be subject to amendmen -
terationor repeal al mtﬂl.ulnn of :lle

lan
sive thas this.

Referring to the subject of ” :
l.lonllm:; b”: m
cases ref

:

DOES NOT REFER T© BPECIAL CON-
TRACTS Ly
made b{‘ e Territorial heguluuta
under, | a‘zowar to exercise genersl
legislation, in which they have vested
in certain {)ersm_:s franchi-gs ta be
used, and to acquire and hold real
ropertf; and aiso to make such regu-
ra.t.ions n the conduct of that Charch
as are cousistent with the right to
worship God according to the dictates
of conscience.
It was never Intended thst, vader
such a contract, s0 made, by which
property might be acquired from year
to year and from day to day, the Con-
gress of the United States, at the end
of thirty years, after such a contract
had been made by the Territorial Leg-
islature of Utah, could, by an act of
spoliation unequaled in the history of
legislation in this counsry, undertake
to takeaway from person3 by whom
that property bad beea acquired,
every particle of It by a mere decwara-
tion that they disapproved the passage
of that act. Would it be fair=and
these things must enter into the con-
sideration of the question of consti-
tutional law as well as any other law—
to do any such thing? ‘
I say it was never intended by any
such reservation on the part of the
Congress 'of the United States, in
granting to the Territorial Legislatures
the power to legislate apon all right-
ful ' subjects of legislation, to
take. away this {ranchise, destroy
this contract, apd. to distri>ate the
bropert.y just as Lhe Congress of the
nited States may alrect, not as a
court of equity may flod, anithougbd
there is such language as that in the
act; but teey underiake to constitute
a-tribunal, not t0 excercise its own
powers as to whether there has been a
dissolution ol the corporation, buatl
they declare that herc there is acor-
poration dissolved. They sayin « Mect
1o this court: *‘You must take charge
of the property belopgzing to the cor-
poration. You must set apart certain
ortions of 1t for cemeteries, buildings
or religious worship, parsonage, ¢tc_,
and then you must distribute the bal
apce as you think best." , -
I do not wish to detsim the court
npon any of these questions. I am
rolix it is because I cannot avord it
e elaim tbat the Copgress of the
United States -

HAD NO AUTHORITY

to pass the act of July 1st, 1862, They
stipulation between the Terri

gislatare of Utah,representing
the government of the Unfted States as
their agents in this matter of legisla

tion, and this corporation, made a con-
tract by which the corpdiation might
acquire any amount of property in tae
Territory,provided it be acquired with-
in the provisions ol the charter granted
to it. By the Act of July 1sp, 1462,
Congress declared in effect that nev-
ertheless this right should be limited
and restricted as to the amount the
corporation might acquire. I say that
this act 1s & violation of the contract
and io conflict with the Constitution
of the United States.

But if your honors please, I take an-
other step; [ say that the Act of 1842
passed by the Congress of the United
States, recognizes the existemce and
validity ol that coantract, =aod the
charter of the corporation of the
Church of Jesus Chriat of Latter day
Saints. By the Act of 1862 the Con-
gress of the Unitéd States not only did
not disapprove but appreved this
charter, with certain exceptions in res
gard to the construction of the powers
.contained In one of the sections of that
charter. This Act of 1862 can have no
other mesning. I say that the Act ol
1862 di-approved of no provision coa-
talned in the original charter ot locor-
poration ef the Church of Jesus Christ
of Latter-day Saints except that—and
the provision which prehibited the
corporation from holding more thap
50,000 worth of real estate—ihat is all
that this act says. Thatis

A FAIR CONSTRUCTION

had, b
torial

of this act, and I will read it to your
honors for the parpose of showing ex-
actly what it means:

SEC..2. And be it furthér énacted, That
the following ordinance of the provisional
government of the State of beseret, so
called, namely: “*Anordinance incorporat-
ing the Chiurch of Jesus Christ of Latier-
day saints,” passed February eight, ia the
yunreuahm«- nundred and fifty-one, and
~+upted, re-enacted, and made vahd by the

&‘_ﬂ?ernur and Legislative Assembly of the
orrilosy af Miah hy a= o T

ary nineteen, in t}le year‘e‘i‘i’h'l'eén hundred
and fifty-five, entitled **An act in relation

and resolutions in force in Utah Territory,
their pablication and distribution.”*

* Your honors will see that the frst

Psr: of that section refers solely to
bis corporation, but then it goes on
tosay: | :

And allother acts and parts of ncts here-
toforepassed by the Lemslative Assembly
of the Lerritory of Utally which establish,
support, maiutain, shield or countenance
Eo ygamy, be, and the same here-

are, disapproved and annulled
}'Z'm-tded. That this acteshall be so lmited
and construed as not to affect or interfere
with the right of property legally acquired
under the ordinance heretofore mentioned,
nor with the right *'te worship God accord-
ing to the dictutes of conscience,” but only
toannul all acts ahd laws which establish,
maintain, protect, or countenance the prac-
tice of polygamy, evasivety éalled spiritgal
marriage, however disguised Ly legal or ec-
clesinsiical solemnities, sacraments, cere-
monles,consecrations or other contrividnces.

Now recollect, if your honors please,
that the titleof this actis: **An Act
to punish and prevent the practice of
Bo ‘rglmy im the Territeries of the

mited States and other places,” This
second section declares effect that
the ordinance creating this eorrra-
tion of the Church of Jesus Christ o
Latter-day Salnts ls disapproved in 50
faras it shall waintain er shield or
countenance the Frnct.luol polygamy;
that that part of theé ecorporation be
disapproved and annulled; Provided—.
Now we all know what the object of
2 proviso is—that it is Lo quality or
make more certaln the deciarations
which have gone belore,

So that your honors will reeive
that the provisio carries out the pur-
pose declared in the preamble to . the
act, and declares that the act shall be
g cﬂ?“’id 48 not to interfere wdit.n

e right of property acquired under
the ordinancé—nor with the right to
‘““worship God according to the dic-
tates of comsclence''—which is the
very language used in the third section
of the ordinance or act of incorpora-
tion—but oNLY to annpul all acts and
laws which establish, maintain and
protect Holﬂnmy so that this proviso
or qualification of the first part of the
section, preserves the right 0 prop-
erty acquired under the ordinance,
preserves the right to “*worship God
accordlog to the dictates of  con-
science’’ as dec in the ordinance,
and only sunulsall acts which coun
tenance polsgamy. This then is an
affirmance, almost in terms, of all the
other provisions of the ordinance—
aad an l.ﬁn'oul of its validivy,

The fair construction of act is
that s0 much of the territorial law,
with thé ordinance, which created this
corporation, as undertakes to coun-
te » orrot_oet apd maiatain the
pre e of polygamy is

DISAPPROVED AND ANNULLED,

and that is all. Now, the Coagress of
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up an
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laws, just as any ive depakt: | leaving, according to the rules of con- |
ment of nﬁy atate ﬂmrﬂ:ﬁﬁa or at:umﬁm the balance of the act creat-
w
E

“RETIR

10 the compilation and revistion &f the laws’

ing th\s corparation tg stand ss & valid
act. 1t i< not omly not a disapproval,
otitis an averrient, that the act cre-
108 this corporatiemn, with these twao
single exceptions, should remalin valld.
If that be so th=n whal right, under
the power of disapproval, now Las thé
Congress of the United States to de-
clare that thiscorporation s dissalye (47
I say they have no right. Irrespective
of this approval on the part ol the
Coogress of the United States, they
had no such r ght; buot with that ap-
roval, which 1 say was given by the
Jongress of she United States to this
act In 18¢2—according to a fair ‘con-
struction of it, 1t remains & corporate
franchise, vested with all the privi-
leges Lhat ?ck}uged to it when it was
first created, with the po wer Lo ucquire
and hold real estat: and persoual
property without limit; with the rigot
to manage its chuarch affalrs—vestied
with all these franchises, aud stripped
only of the supposed pcwer which
it eolaimed 1o have Deen wvested
with, namely, to majutiin and protect
polygamy.

S0 far as the corporatlon ls con-
cerned, it remains as a valld corpora-
tion, vested with all the fragchise
given when, this cootract was frst
made o 1551, aod coofirmed in I8
Waoat right (hen has the Congress of
the United States, by simple declara
tion, to declare that this corporation
was dissolved? Itis notsatislled with
disapproving the passage of the acy,
but It gees on to deeclare that the cor-
pouraiion is dissolved.  This is

A FTOWER NEVER BEFORE CLAIMED

by any legislative body In this or any
other free country. 1L may be, for the
purposes of this arguorent, admitted
that Congress had the power to
repeal that law, Does it tollow
that it had the power to dis-
solve the corporation? Huave
the pariles who have acquired
a franchise urder that corporation Lo
right to appear before a court ol Jus
tice and bave that coort determiuce,
accordisg to well established ruivs ol
law; whethier there has been apy dis-
solution of thut corporation—wacther
there has been aoy mis-user or nou-
user of its frunchisc? Or whether the
act of repeal passed by the legislatlve
department of the government does o
fact dissolve that corporatinn? Are
not these Judicial questions upon
whoich the parities bave a rlgut to be
Reard in a court of justice?

‘*But no,’’ says the Coagress of the
United States, **we act as a courtanpd

will dissolve this corporation. Not
only tw but we will direct, as a
court chancery, bow 1t suall be

wound up.'" They say: “You must
take part of it and give it back to cer-
tain parties to be hela sor Chuich
purposes; we will take the balance of
itand let this court determine what
18 to he done with it."' Now, what
ought to be done? Where deses it go?
If it be property given for charitable
purposes, | take it that the claim of
the original donors is lest furever.
They have no right to it because it
was a gift. Is the government of the
United States entitled tonn? Waoy, do
they propose Lo come in and take this
property, and divide it amopgst Lhe
people of ke Territory of Ugah;
amongst those who have subscrived
apd these who have not subscribed,
just as they may think proper? Thists
the question presented here.

| Now, if your honors please, in the
light of these farts, 1 wish to read
Bs0ome extracts bearing upon these
guestions, from the decisios rendered
by the Bupreme Couart of the Umnited
States. [ will first call your attention
te the case of Terret vs. Taylor, 9
Cranch, d3. At the tlme of the Revo-
lation, the ;

EPISCOPAL CHURCH OF VIRGINIA

was entitled to receive endowments ol
ldnd for church purposes, and the
minister of the parish held the title as
& sole corporation with power of
transmission to his successers, apd
the church wardens were a body cor
porate, with power of guardianship
over the personal property. The
church thus held a large amount of
land at the time of the Revoiution,
which was confirmed to them by stat-
ute of the legislature, and the act of
1784 made the minister and vestry a
corporation by the name of the FProt-
eatant Eplscopal Church.

All those statutes down to 1788 were
by s.atute In 1798 repealed as inconsis-
tent with the principles ol Lthe state
constitution and of religious freedoin,
and by statute pf 1001 Lhe legislature

- w2 Et )
{I:r”Eplscopaﬁ Ll.l?ll‘\.!'ll..l}:ge H.“".’.‘f.""u?é

parishes of the state, and directed the
overseers of the poor in each parish to
sell the same aod appropriate the pro-
ceeds to the use of the poor of tne
parish,

Mr, Justice Storey, In delivering Lthe
opinion of the court, says: *“‘The
praperty was In fact aud in law gene-
rally purchased by the parishioners or
acquired by the beuefactions ol pious
donors. The title thereto was inde-
feasibly vested jin the churches or
rather in their legal agents. It was
oot ln the power of the crown Lo seize
or assume it, nor of the Parliament it-
sell to desiroy Lhe grants, unless by
the exercise of & power Lh¢ most arbi-
trary, oppressive and, unjust, A
The state succeeded only to the rights
of the crown, and  we may add, with
mapy & flower of prerngative struck
from it3s hands. The division of an
empire creates no forfeiture of previ-
ously evisting rights, . - -
The statute of 1776 operaled as a new
grant and confirmation thereof to
the church, and if *he legislatare pos-
sessed the uuthorltf to make such 8
grant and confirmatien, it is very clear
}0 our minds that it vested an inde-
feasible and trrevocable title,

We have no knowledge of any au-
thority or principle that could support
the doctrine that & legislative grant

I8 REVOCABLE -

in its own nature and held only dura
bene placito.

Judge Story goes on to say: *‘*A pri-
vate corporation created by the legis-
lature may lese its franchise by misuse
or a nonuse of shem; and may be re-
sumed py the government by a judicial
Judgment, upon a quo warranie 10 As-
ceriain and enforce the forfeiture g *
s ® But that the legislaiure
can repeal statutes creating private
corporationd or coafllrming to them
rropert{ already acquired under the

aith of previous laws, and by such
repeal - can vest the property of such
corgoutiona exclusively in the state,
or dispose of the same to such pur-
poses as they may please without the
consent or defauit of the corporators,
we are not prepared to admit;-and we
think: ourselves standing upon the
rinciples ol patural justice, upon the
undamental laws of every free govern-
ment, spun the spirit and letter of the
Constitution of the United States aud
upon the decisions of most respectable
judieial tribunals n resisting such a
doctrine.”’
The subsequent case of Wilkcerson
ve. Lezland et al., 2 Peters 657,confirms
the doctrine laid down in ¥ Cranch
supra. It was claimed that the Legis-
lature of Rhode Island could by aleg-
islative act ¢conflrm A sale by an execu-
tion in amother state, under the exor-
bitant powers of legislation given by
the charter of Charles LI,which was its
constitution. The court says:

“Even if such anthority could be deemed
to have been confided by the charter to the
;eleral:t.ln&mhly oldlih:::le sland, n’:’n ::—
ercise anscenden ere .
fore the Revolution, it can lmoﬂ be im-
ned that that great event conld have left
'S gl:c‘:t:a:ruln nb‘jeﬂul to ita un-
B o\t
s W
solely dependent upon the will of a legisla-
unIZodywi ng:;r restraing, * v »
The rights o

PERSONAL LIBERTY

his consent, has ever constitu -
m:hﬂolhm'
Inﬁem%ﬂﬁ:‘:‘iutmuw '
Com owsrd

court seye:

" A franchise is and nothing mors ;
h%w .n:‘?il“.o.%‘dno‘
1t is its character of property which mm-

Ia the I7anis College cases, 13
Wallace, 212, the court says:
. ; x &
ons, the corpor.
L]
con

1 exercise of | ative power, in aay |

Tle United States cannot nny more than |
a state inwecfere pith privete righm, t= om
for exitimale go“ernmental purpobes. They
pre nbtincluoded witlin the constitutions!
prehilstion, which prevents states fiom I"
passing laws gupnirlw the ollhigation of |
contracis, but Bqualiy with the states they
are prohibited (rom depriving persons oy
corporatitons of propayty without duae pro-
tess of law. They cannot legisinfe back to |

themselves withoul making ompensation
the lands Wey lmyve gaven Lhis corporation
Lo idd in the construy tion of the ratlroad,

You will perceive, your hopors, that
the expression, “without due process
of law" is used. And let me say that |
there isa world of meaning in that |
declaration. According to our theory |
of woveroment the legisiature does not
possess jmdiclal powers. Our govern-
ment §s divided into three separate and
distinct departments, nv one of which
lrespasses upeon Lhe powers or rights,
or exercises the powers or righls, be-
longiog to elther of the others, The
judges cannot make laws; the levisla
tures cannot render judgments. They
bave each different spheres of action
and of operstion. Alter the law has
been passed by the legisiature, the
{udm 8 have the right, after solemn de
iberation, and after baving heard Lhe
parties interested, to determine
whether that be a valid law or not.
But the legislative departments of the
government cannot deprive a man or
person of property without due pro-
cess of law, nor can they undertake Lo
dissolve the corporation and de-
stroyrights which have been vested bya
solvmn contract in these parties. 1t has
‘heen well said that In this country we

have two Kkinds of law—one which
chauges and one which does not
change, (ae cons=ists ol the acts ol

the legislatures, which may be changed,
amended or repealed from time to
tine, as the exegencies of the public
or the needs ol Iodividuals require,
Another law which does notl clhange
with the law ol the laopd, Is that wo
erson shull be deprived of righits,
iberty or property, without duoe pro-
cess of law, “"That means,' says Lhe
Sapreme Court of the United States,
“the same thing as the expression *the

Iew of the jaod' &s uscd m Muegona
Charta M
THAT LAW IS IMMUTABLE AND Uxs

l'“;'kh'l'lu.ll\l R,

It Is necessary for the preservation of
human rights and human property. It
gives authority to legisiatures and
jurisdiction to courts, It stands sen-
tinel at all times over the rights of in-
dividuals agaipst the encroachmenpts
of arbitrary power, AL every
eriod in  the Listory of every
rea people the “law ol the land’ can
he lnvoked by aony ¢itizen In the ¢o -
munity sgaiost all the cltizens of the
community—as well as against legisia
tora, It says wnat when any one at-
tempts to deprive you or e of our

roperty, or ol our liberty, or of eur
ives, we have a right to be heard; we
have a right to be tried by due
process of luw. The meanest criminal
that ever was arraigoned before a bar
of public jastice has that right,

It is troe that the mob, the populace
if you please to bring It down Lo the
most ultra point, may take a msao oot
and hanz him witbout any trial; Ip
that they exercise the same power that
is exercised by the grizzly bear of the
mountains when he svizes upon his
prey; no more, no less, no other por
greater authority. [tis «lmply the ex-
ercise of arbitrary puwer. Buat when
the Constitution of the United Siates,
the Constitution of the several slates,
declare that no map, that po person
‘shall be deprived of life, liberty or

roperty without due process of law, It
8 & protest against the exerclae ol ar-
bitrary power; it is a dec<laration in
behalf of every Individusal in the com-
munity,whoever he may be, and what-
ever his condition. ‘That s the doc-
trine of American Ilberty. It was
brought across the ocean, butis lald
down as the fonndation of our repub-
lican system, and neither the:Congrisg
of the pited States por the legisia-
tures of the states, por the executive
nor any offficer of the law, nor the peo-
le themselves, bave a right according
that decldration,—which l1s funda-
mental, apd lies at the basis of our re-
publican losititutions—to deny this
rivilege. Every mands entltled to it.
fvery man has a right to clalm It, and
the defendaats here claim It now, snd
rmteut agsinst this exercise el arbi-
rary power by :

AN ACT OF BTOLIATION

uvnknown inthe history of the lezisla-
tion of this country. It unndertakes

to deprive a laria class 1}' oitizens of
ah!‘l!‘%rn'eﬂ}'o Are they Am-rican

citizens? Every American cltizen
within the broad domain of these re-
publican states stapds upoo the .same
footing. Ile is entitigd to the same
sacred priociples of constito!ional
Iiberty which lle at the basis of our
institutions. Itis because Le has Ahat
right; it is because ol the existence of
that ciucl.rlne. that so0 many mes from
the varions countries of the earth are
coming here to live, to breathe and to
bave thelr breiog as freemen.,

I deem It unnecessary, |l your hon-
‘ors please, to refer fartber to the var-
lous authorities which [ havs clted
here. Feebleas I am, at least so far
as my breath is concerped, 1 would
still, it I thouglt it necessary, proceed
further in the argument ol this ques-
Bat I think [ have presented
thre questions npon which we propose
to stand in this case, upon which we
propose to stand on ‘he demurrer,
which has been filed, and to take the
judgment of this tribupal, and if it be
against us, then to lovoke the judg-
{ncl&& of she highest tribunal in the
and.

tion.

SENATOK McDONALD:

If the Court please: The motion for
the Recelver In this case s submlitted
on the state of record and on the

agreement of facts submitted by the
parties. These furnish all the law and
all the facts that can be properly con-
.sidered by this court on this motlon.
There is no room,1{ your honors plesse,
for passiag beyond this. There can be
no appeal e to this court outslide ol
that record. Bat the law arising upn
the state of the record now before Lhe
court, in connection with the agree-
ment of the partieg as to the facts re-
lating tu the property, are what |s un-
der comsideration. Therefore, your
honorr,'t_hore was no mn& t?r thn:
appeal from my young and eloguen
(rlznd from lorado, who has so
ably sustalned the District Attorney
in {be presentation of this case, and
there can be no purpose in it except to
ipcite some prejudice outside of the
questions here involved, snd it wounld
be scarcely permissable in an aArgument
before a juory. Your honors will
therefore not expect me to follow him
in that part of his argoment, but to
conflne myselfl to the record which
this ceurt must npon. The first
and most imporiant quesilon in the
case 1s tO determine whal the law is
thet must govern the 9mion ol tms
coart,

Itappears from the record in this

‘case that some time prior to 1850 the
goﬂslonﬂ government of this Terri-
ry, called od an or-
dinance-of : , which erdl-
nance was ized by the first Leg-
tive y that organlzed ander
the Territo nt and was
ratified and fdated, In the lan-
goage of of ress of
1w, by the Territorial act of
1866. The in c:n
b in view the coart
m!t ity, and the force, and the effect
of two ?

ACTS OF CONGRESS,

to that the first
X LR

i of
qw,mm 80 ably presented by

colleague in " his

::mhw&mu

Congreas over this sub-

not, perhaps, be strength-
1 i say, and

; ment I {1

case, a8 to

accept tbg proposition that whatever
leglisiative luthorll? may be exercised
in tne Leriltories of the United Btates,
lying outside of the limits of & “State,
I- vested in Congresa, That bas been
solempnly decided! by the supreme
courts in more than one InstAnoe.
Congress fas seco proper in most o=
Slances to constitute awencles, If 1
may so term them, to excrcise thls
Power Lhus vested fo that department

of the Federal Government in the
framiog of territorial organlzatlons
aod authorizing territorial leglsla-
tures. And we have to-day under

«ouslderation one of thess acts, the
act passed o 1850 tor the orgsnization
of the Territory of Utah. Aud [ may
gay to your honors o passing that it
was my fortupe 1o be lo Congress
at that time, aod to vote for the
passage of that law. 1 do nol say this
that your bonors may suppose that |
a2t going to assert that because of that
fact | kuow soything more of Its true
meaning then your bonors will know,
when you come to examine it, That

act provided for the orgaoization of
a Territorial Legisiature,s law-wmaking
power o the Territory, and coonferred
upon it the rlght to jegisiate upon all
tightful sub)-cts of legisiation; re

serving Lo Congress the power o man-
pul and disailow any acts passid hy
thut Leygis ature I'be Sapreme Court
more reently has sald, and
properly eald, that that 1ight
woin!ld have existed withoul reserva-
tion,s0 fiar as the mere repealing of the
acis ol the Territorial Lexisiature

Bul It was expressly
lmportant question

Wuore conceroped
reserved ; aod the

comes up How far does thils

RBE-NRAVED RIGM T,
Inhierent if you see proper to so regard
1A the Copgreas of the Unlted Siates,
expressed in this act, control the
question vader consideration here? o
order that there might not be any de
lay ou the part ol (Congress oo tobat
subjict, the act woes on to provide
tuat it sball be the duly of the Sccre-

tary of the Territory to report to Con-
gress the acin that are passced as soon
alter their passage as it I8 convetledt
Ib duoso Thelatralwa)® presuifies (Hal
dn efMcer dischArghs his daty; ubitil thb
contrary pppesrs, pod lhcre'lure your
honors will presunds, as a giestion of
law, that these aeveral acts of the Leg-

islature—tine Act of 1K, the contirma -
tory and validating Act of 1805 —-were ln
due time reported to Congress, There

has pever been A0y bogation Qf either
of them, except what s o be fpund in

the acts uonder cupsideration Now
hefore 1 consider the «ffect uf
lapse of 1lme 1 vish o FAY
ope word er two o regard Lg the
[Imitation of the power 01 Congress
jtsell. 1 have sald that all rightful
l-uw'r of legislativn 31.! vested o
Jongress., HBut whh ves Lbat em

brage? Is it o omnjpotent power? |

It the power of the British Parliament

Is it an absolote power? Not so long
as the institutions of this country
stand. The Supreme Court of the Uni-

ted Suates has fully illastrated the dif-
ference, Il ractical difference there
i, between the legislative suthorisy,

exercised by legislative asrlntmlle: un-
der our republican form ol goverd-
ment, apd that clalmed for the Par-

liament of Eogland. This difference 18
fully stated in the case read by my col-
lecagne, which came up from Lthe Siath
of Virginla with rraﬁ:‘ct to the rights
ln property ol tﬁc Lplscopal Chdreh,
There it was distinctly lald dowd
by Mr. Justice Story thaj this abpolate
power thal was claimed for the Parlla-
ment of Eoglind uoder the British
Conpptitution

DID NOT MIGRATR

to the United States and never had a
foothold la this couniry. It is anm
axiom io connection with the British
jJaws apd Uonstitailon thal there I8 po
[imit bpon the power of Parliamenat
And yet, one of the greatest judges u!
thatcouplry,or peahapsany other,Chie
Justce Cuke hassiated, inunmistakable
terms, that there were llmitations even
upop that; the Parllament Nad no
ower 1o pass laws Lthst were In con-
ﬂ:cl. with natural rights, Now, that
precise question bas never recelved the
judicial determination from the slmple
fact that the Parlisment of Eungland,
whatever may e its theoretical or,
has pever in point of practice or effect,
passed any such law. BSince Lthe days
of magna chgrta down to the present
time, practically there has not been
any absolule power lp the government
of Ureat Dritain. But Congress pos-
sessed no more power than it under-
took 1o cooter upon the Territorial
legislature of the Territory of Utab—
.n‘d that s, to ""f‘f“] upon all right-
ful gubjecin 01 legisiation. Guee 01 Lthe
fohipbited subjects |8 mot to interfere
with vested rights, nor o disturd she
solemnily of eontracts. For however
partles may have differed heretolora
with respect Lo the fact that when the
Constitutional conventlon was ex-
pressly takiog away from the siates the
ower to pass & law impalring the ob-
igatlons of cootracts, If they ever
ossessed It, It was sllent ns to Loe
edaral Government., That whatever
differcoces of opinlon may have exist-
ed theoretlcally upon that subject in
regard to the power of Congress on
account of the prohibition applying to
the scates and not Lo the Fedesal Gove-
ernment, the Supreme Court of the
United States bas put that to rest, in
the decisions rendered lo the

BINKING FPUND CASES,

Let me call your hopor's attention
for one moment to the language used
by tie Court in that case, and then to
the language of one ¢f the distln-
guisbed judges. Your honors koow
something of course, of the law poder
consideration at that time, It was the
S!nking Fund Act, passed by Congress
in 1574, and commonly known as Lhe
“Tourman Act.”” It was challenged
by the raliroad comrpanples, as belrg
unconstitutional, as loterlering wita
vesied rights, as ulveugx the obllgn-
tion of a contract betwetn the Un'ted
States and those ropds. A wmejority of
the Supreme Court held that iv did not
invalidate the contiact, that it did mot
take away any vested rights, Toe
court was upanlmous that i it
had been of that character it would
have been lavahid. Three of the distin-

ishhed members of Lhat court—Ja

tm1. Judge Field and Judge Brad-
ley—flissented from the majority of
the court upon the guestion of the
application of the jJaw, and held that
it did lmpair the obligation of & con-
tract, Bat in decidiog that it did not,
the chlef justice said:

The United States cannot, any more Lhan
» state, interfage with privato rights, exoept
for lo“umutexutarmenul purposes, They
are not included within the constitational
prohibition which preventis states from pas-
sing laws impairing the obligations of coa-
tracts, but, equally with the states, they are
prohibited from depriving persons or eor
porations of property without due process
of law. They cannot legislale back to
themselves, without maiking compensation,
the lapds they havegivon this corporation
to ald 1n the construction of it railroad.
Neithor can they, by legislation, compel the
eorporstion Lo s ubll‘nlmu in
respect o the submidy bomnds, otherwire
than according to the terms of the contract
already made In t connoction. 'The
statey are as moch bound by thelr
contracis as are inditidoals. 1If they repu-
diate their obhigntions It 15 as much repadi-
atlon, with all the wrong and reprosch Lthat
that torm inplies, ae it would be If the re-

diator been s s Or & manicy -

, Or & citizen, No change can bo made in
the tidecreated by the grant of the land, or
in the coniract for the subsaldy bonds, with-
out the vonsent of the corporation. All
this is indisputable.

Now, a majority of the court speak -

ing thromgh the Chief Justice, held
“::t t law ldld no:! &u : o
w . nan a8e IMPOr=
tant - {4 .bul.’lln to zm
provisio an ng the

doe of the w0 She govern-

men utas I have already sald to
rs, Lthree strong men on that

;:::h. two of them still there, held

it impaired the contract and that

what one of these judges
sald upo,:ant subject, hecause 1: ia

~




