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SUPREME COURT OF THE
UNITED STATES

NO 12 1872

john watson joseph gault J W reeterheeter
A given george fulton henry farleyearley
and E T polk appellants vs william
A jones mary J jones and ellenor
lee

appeal from the circuit court of the uni
ted states forfur the dist of kentucky
wrmr justice MILLER delivered the

opinion of the court
this case belongs to a class happily rare

in our courts in which one of the parties
to a controversy essentially ecclesiastical
resorts to the judicial tribunals of the state
for the maintenance of rights which the
church has refused to acknowledge or
found itself unable to protect much as
such dissensionsdissension B among the members of a
religious society should be regretted a re-
gret which is increased when passpassingirig from
the control of the judicial and legislative
bodies of the entire organization to which
the society belongs an appeal is made to
the secular authority the courts when so
called on must perform their functions as
inetherin other cases

religious organizations come before usua
in the same attitude as other voluntary as
soclations for benevolent or charitable pur-
posesposposes aladand their rights of property or of
contractct are equally under the protection
of the law and the actions of their mem-
bers subject to its restraints ConselconsciousousSas
we maymaybebe odtheof the excited feeling engender-
ed by this controversy and of the extent to
which it has agitated the intelligent and
pious body of christians in whose bosom
it originated we enter upon its considersconsidera
tion with the satisfaction of knowing that
the principle on which we areaie to decide so
much of it as isis proper for our decision
are those applicable alike to all of its class
and that our duty is the simple one of ap
plying those principles to the facts before
us

it is a bill in chancery in the circuit
court of the united states torfor the district
of korikerlkentuckytucky brought by william A
jones mary J jones and ellenor lee
citizens of indiana against john watson
and others named citizens of kentucky
and against the trustees of the third or
walnut street presbyterian church in
louisville a corporation created by an act
of the legislature of that state thedrusthe trus
tees mcdougall mcphersonMcP berson and ashachs
craft are also sued as citizens ofkentucky

I1 plaintiffs allege in their bill that they areate
members in good and regular standing of
said church attending its religious exer-
cises under the of the rev john
S hays and that the defendants george
pultonfulton and henry parleyfarley who claim with-
out right to be trustees of the church sup-
ported and recognized as such by the de-
fendantsfendants john watson and joseph gault
who also without right claim to be ruling
elders I1 are threatening preparing and
about to take unlawful possession of the
house of worship and grounds belonging to
the church and to prevent hays who is
ahethe rightfulrightfuiful pastor from ministering
therein refusing to recognize him as pas-
tor and to recognizereco as ruling olderelder
rhomasthomas J hackney who is the sole lawlaws
ful rulingrating eldereider and that when they obtain
suchbuob possession they will oust said hays
and hackney and those who attend their
ministrations among whom are complain-
ants I1

and they farther allege that hackney
whose duty it is as elder and mcdougallMo Dougall
mcphersonsonaon and ashcraftashcraft whose duty as

Arutrustees it is to protect the rights thus
threatened by such a proceeding in the
courts as will prevent the execution of the
threats and designs of the other defendants
refuse to take any steps to that end

they further allege that the walnut
street church of which they are membersmember
now forms and has ever since its organi-
zation in the year 1812 formed a part of the
presbyterian church of the united states
of america known as the old school
which is governed by a written constitu-
tion that includes the confession of faith
form of government book of discipline
and directory for worship and that the
governing bodies of the general church
above the walnut street church are in
successive order the presbytery of louis-
villevalle the synod of kentucky and the gen-
eral assembly of the presbyterian church
of the united states that hiiebliebile plaintiffs
and about one hundred and fifteen mem-
bers who worship with them and mr
hayas pastor hackney the ruling eaeldereldorr
and the trustees mcdougall Mmcphersonhersmonaon
and Asheashcraftraft are now in fullruil inmembershipberbberm I1

and relation with the lawful general pressres
by terian church aforesaid the defendants
named with about thirty personspersona formerly
members of said church worshippingworshipping
under onooua dr yandell as pastor have se
ceded and withdrawn themselves from said
walnut streetstrict church and fromfroni the gen-
eral presbyterian church in the united
statesstate and havohave voluntarily connected
themselves with and are now members of
another religious society and that they
have repudiated and do now repudiate and
renouncenonneere the authority and jurisdiction of
the various judicatoriesjjudicaad icaleatoriestonies of the presbyterian
church of the united states and acknowl-
edge and recognizerecoguize the authority of other
church jjudicatoriesjudicaudicatories which are disconnected
from the presbyterian church of the uni
tedfed states and from the walnut street

church and they allealieallege19 1thathat watson and
gault have been by tufthe 0order of the gen-
eral assembly of said church dropped from
the roll of elders in said church for havinbavinhavingg
so withdrawn and renounced its
tion and the assembly has declared the
organization to which plaintiffs adhere to
be the true and only walnut street pres
by terian church of louisville

they ajaypi ay for an injunction and for gen-
eral relief

the defendants hackney mcdougall
mcpherson and Asheashcraftnarnnant answer admit-
tingting the allegations of the bill and that
thoughthongit requested they hadbad refused to pros-
ecute legal proceedingsproceed ings in the matter

the other defendants answer and dendondenyy
almost every allegation of the bill they
claim to be the lawful officers of the walnwain
nut street presbyterian church and that
they and those whom they represent are
the true members of the church they
deny having withdrawn from the local or
the general church and deny that the ac-
tion of the general assembly cutting them
off was within its constitutional authority
they saybay the plaintiffs are not and never
have been lawfully admitted to member-
ship in the walnut street church and have
no such interest in it as will sustain this
suit and they set up and rely upon a suit
still pending in the chancery court of
louisville which they say involvesinvolve15 the
same subject matter and is between the
same parties iuin interest as the present suitbult
they allege that in that suit they have been
decreed tobeto be the ouionionlyY true and lawful trus-
tees and elders odtheof the walnut straat church
and an order has been made to place them
in possession of the church property which
order remains unexecuted and the prop-
erty isir still in the possessionossession of the marshal
of that court as itsits receiver these facts
are relied on in bar to the present hutthult

this statement of the pleadings is indis-
pensablepen sable to an understanding of the points
arising in the case so far as rn examina-
tion

exam inalna
of the evidence may be necosnecessaryary it

will be made as it is required in the con
sidoration of these points

the first of these concern thethojurisdiction
of the circuit court which is denied first
on thothe ground that plaintiffs harenohave no such
interest in the subject of litigation as will
enable them to maintain the suit and sec-
ondly on matters arising out of alleged
proceedings in the suit in the chancery
court otof louisville

thothe allegation that plainplaintiffstiM are not law-
ful members of the walnut street church
is based upon the assumption that their ad-
mission as members was by a pastor and
elders who had no lawful authority to aceael
as such As the claim of those elders to be
such is one otof the matters which this bill
is brought to establish andaud the denial of
which makes an issue to be tried it is ob-
vious that the objection to thetho interest of
plaintiffs must stand or fall with the decladecia
ion on the merits and cannot be decided
as a preliminary question their right to
have this question decided itif there is no
other objection 0to wethe jurisdiction cannot
be doubted some attempt is mademade in the
answer to question the good faith of their
citizenship but this seems to have been
abandoned in the argument

in regard to the suit in the chancery
court of louisville which the defendants
allege to be pending there can be no doubt
but that court is one competent to entertain

of all the matters set up in the
present suit Asaa to those matters and to
the parties it is a court of concurrent juris-
diction

Is
with the circuit court of the united

states and as between those courts the rule
I1is applicable that the one which has firstobtainedobtained jurisdiction in a given case must
retain it eveltiexclusivelyively until iit disposes of it
by a ninalfinal judgment or decreeoe

but when abothe of such a suit is
set up to defeat another the case must be
thenamaethe samebame there must be thothe same parties
oior at least such as represent the same inter-
est there must be the same rights asserted
and the same relief prayed for tuistois re-
liefmust be founded on the same facts and
the title or essential basis otof the relief
sought must be the same

The identity in thorethere particulars should
be such pending case hadbad already
been disposed of it couldbould be pleaded in
bar as a former adaadjudicationadladication of the same
matter between the same parties

it the case of barrows vs kindred 4
wallace which was an action of eject-
ment the plaintiff showed a good title to
thothe land and defendant relied on a former
judgment in his favor between the same
parties for the siamesame land the statute of
illinois making a judgment in such an
action as conclusive as in other personal
actions except bywayby way of newnow trial but
this court held that as in the second suit
plaintiff introduced and relied upon a new
and difdlfdifferent title acquired mince the first
trial that judgment could be no bar be-
cause that title had not beenboen passed upon
by the court in the first suit

but the principles which should govern
in regard to the identity of the matter in
issue in the two suits to make the
cy of the one defeat the belier are as fully
discussed in thothe case of buck vs colbath
3 wallace where that was the main
quequestion as in any case we have been able
to find it was an action of trespass
brought in a state court against the mar-
shal of the circuit court of the united
states for seizing property of plaintiff un-
der a writ of attachment from the circuit
court and it was brought while the suit
in the federal court was still pendingbondingpon ding and
while thothe marshal held the property sub-
ject to itsitts judgment so10 far as the lisis

pendens and possession of the property in
one court and a suit brought forthefor the taxingtaking
by its officer in another the analogy to the
present case is very strong in that caseease
the court saldsaid it is not true that a court
having obtained jurisdiction of a subject
matter of suit and of parties before it
thereby excludes all other courts from the
right to adjudicate upon other matters hav-
ing a very close connection with those
before the first court and in some in-
stances requiring the decision of the same
question exactly in examining into thetilo
exclusive character of the jurisdiction inin
such cases we must have regard to the
nature of the remedies the character of the
relief sought and the identity ot the par-
ties in the different suits and it might
havohayo been added to the facts on which the
claim for relief is founded

agaA party says the court by way of exxex
ample glikgidahavingving notes secured by a mort-
gagega-itegage on real estate may unless restrained
by statute sue in a court of chancery to
foreclose bishib mortgage and in a court of
law to recrecover judgment on his note and
in another court of law in an action of
ejectment for possession of the landlaud here
in all the suitssulta the only question at issue
may be the existence of the debt secured
bythoby thothe mortgage but as the relief soughtsough
is different and the modomode of proceeding
different the jurisdiction of neither court
is affected by the proceedings in thetile other
this opinion contains a critical review of
the cases in this court of haganragan vs lucas
10 peters pek vs jennessJenness 7 how
gal taylor vs carryl 20 how anzanaand
freeman vs howe 2421 how cited audand
relied on by counsel for appellants and we
are satisfied it states the doctrine correctly

the limits which necessity assigns to
this opinion forbids our giving at length
the pleadings in the case in the louisville
chanceryChau cery court but we cannot better
state what is and what is not the subject
matter of that suitorsultonsuitsult or controversy as thus
presented and as shown throughout its
course thanthau by adopting the language otof
the court of appeals of kentucky in its
opinion delivered atelt the decision of that
suit in favor of the present appellants

As suggested in argument says the
court and apparently concconcededded on both
sides this is not a case of division or
schism in a church nor is there any ques-
tion as to whichwinch of two beddies should be

as the third or walnut street
presbyterian church neither is there
any controversy as to the authority of
watson and gault to act as ruling elders
but the solo inquiry to which we are res-
tricted in our opinion isia whether avery
mcnaughtonMcNaughtontou and leech are also ruling
elders and therefore members of the ses-
sion otheof the church 1

the summary which we have already
given of the pleadings in the present suit
shows conclusively a different state of fact
different issues and a different relief
sought this is a casoeaso ofdivision or schism
in tiletiie church it 15 a question as to which
oftootof twowe bodies shall be recognized as the
thirthirdd or walnut street presbyterian
church there is a controversy as to tiletho
authority of watson and gault to act as
ruling elders that authol ity being denied
in the bill of complaincomplainantsauttauti andaud so far
from the claim of avery men lighlightontouton
and leech to be ruling elders being the
sole inquiry in this oAsecase it is a very sub-
ordinate matter and it depends upon facts
and cireniacircumstancesstances altogetheraltogether different from
those set up and relied on in the other suitbuit
and which did not exist when it was
brought the issue here is no longer a
meremore question of eldership but it is a
separation otof the original church members
and officers into two distinct bodies with
distinct members and officers each claim-
ing to be the true walnut street presby-
terian church and denying the right of
the other to any such claim

this brief stastatement of the issues in the
two suits leaves no room for argument to
show that the of the first cannot
bobe pleaded either in bar or in abatement
odtheof the second
the supplementary petition filed by plain-

tiffs in tintthat case after the decree of the
chancery court had been reversed on ap-
peal and which did contain very much the
same matter found in the present bill was
on motion of plaintiffs counsel and by
order of the court dismissed without pre
judice beforebenore this fultfuit was brought and of
course was not a ottlis pendens at that time

it is contended however that the de-
livery to thothe trustees and elders of the body
of which the plaintiffs are members of the
possession otof the church building annotenot
be granted in this suit nor can the defend-
ants be enjoined from taking possession as
prayed in the bill because taotae property is
in the actual possession of the marshal of
the louisvillenouisLuuis villo chancery court as its re
celver and becausebemuse there is an unexecut-
ed decree of that court ordering the mar-
shal to deliver the possession to defend-
ants

in this the counsel for appellants are in
our opinion sustained both by the law
and by the state ortheof the record of the suit in
that court

the court in tiletiie progress of that suit
made several orders concerning the use otof
the church andaad finally placed it in the
possession of the marmarshal as a receiver
and there is no order discharging his re-
ceivership nor does it seem to us that
there is any valid order finally disposing
otof the mecase so that it can be said to be no
longer in that court for though the
chancery court did gonyonon the of march
1857 after the reversal of the case in the

court of appeappealsalfali engeran orderordel rreversingevehaltig
its former decree and dismissing the billbli
with costs in favor of the defendants the
latter on application to the appellate court
obtained another order dated june
by this order or mandate to the chancery
court it was directed to render a judg-
ment in conformity to the opinion and
mandate of the court restoring possession
use and control of the church property to
thothe parties entitled thereto according to
said opinion and so far as theythoy wore de-
prived thereof by the marshal of the chan-
cery court under its order

in obedience to this mandate the chan-
cery court on the september three
months after the commencement of this
suit made an order that the marshal res-
tore the possession use and control of the
church building to henry earleyparley georgogeorge
fulton B PF ayeryavery or0 a majority efthemof them
asaa trustees and to john watson joephjoseph
gault and thos J hackney or a majomajorityirity
of them as ruling elders and to report
how he had executed the order and re-
serving the case for such further order asai
might be necessary to enforce full obedi-
ence

it is argued herehoro by counsel for appelleesappellessappellees
that the case waswaa in effect disposed of bybj
orders of the chancery court and nothing
remained to be done which could have any
practical operation on the rights of the
parties

but it the court of appeals in reversing
the decree of thothe chancellor in favor of
plaintiffs was of opinion that the defend-
ants should be restored to the position they
occupied ini regard to the possession antlanel
control ortoftof thehe property bedorebefore that suit be-
gan we have no doubt of their right to
make sucsuch orderhorder as was necessary to deflect
that object and as the proper mode of doing
this was by directing tiietile chancellor to
make the necessary order and have it en-
forced as cilclichanceryancery decrees are enforced in
hisbis court we are of opinion that the order
odtheof the court of appeals above recited was
in essence and effect a decree in that bausecause
for such restoration and that the last order
odtheof the chancery court made in accordance
with it is a valid subsisting decree which
though final is unexecuted

the decisions of tulatuis court in the cases of
taylor vs carryl 20 how and free-
man vs howohowe 24 how and burk vs
colbath 5 wallace are conclusive that the
marshal of the chancery court cannot be
displaced as to the mere actual possession
of the property because that might lead to
personal conflict between the officers of the
two courts for that possession and the
act of Concongressgnassgrass march 2 1793 1 U S
statute 5 as construed in the cases of
diggs vs walcottWalwaicottcolt 4 cranch and peck
vs jenness 7 how are equally con-
clusive against any injunction from the
circuit court forbidding the defendants to
take possession which the unexecuted de-
cree of the chancery court requires thothe
marshal to deliver to them

but though the prayer of thothe bill in this
suit does ask for an injunction to restrain
watsonwitson gault eultonpulton andlandt warleynarley from
taking possession it also prays such other
and fartherfurther relief as the nature of the case
requires and especially that baideald defend
ants be restrained from interfering with
hays as pastor and plaintiffsplaint iffa in worship-
ing in said church under this prayer for
general relief if there was any decree which
the circuit court could render for tiletiie pro
lection of the right of plaintiffsplaint lenslees and which
did not enjoin the defendants from taking
possession of the church property and
which did not disturb the possession of the
marshal of the louisville chanehanchanceryceryegry that
court bad a right to hear the case and grant
thatthai relief this leads us to enquire what
lais the nature and character of that posses-
sion to which those parties are to be renonnom
stored

one or two propositions which seem to
admit of no controversy are proper to be
noticed in this connection 1 both by the
act of the kentucky legislature creating
the trusttrusteeseestes orof the church a body corporate
and by thetho acknowledged rules of the
presbyterian church thetho trustees were the
mere nominal title holders and custodians
of the church propertyproperly and other trustees
were or could be elected bylay the congrega-
tion to supply their places once in every
two years 2 that in the use of the pro-
perty for all religious services or eccleslasiiasi

purposes tilotho trustees were under the
control of the church stsessionselon 3 that by
the constitution of all presbyterian
churches thothe session which is the govern-
ing body in each is composed of the ruling
elders and pastor and in all business odtheof thothe
session I1 the minoritymijority orof its members gov-
ernern the number of elders for each congre-
gation being variable

the trustees obviously holholiI1 possession
for the use of the persons who bybv thetheaoncon

ution usages and laws of the presbyter
lanian body are entitled to that use they
are liable to removal by the congregation
for whom they hold thiathis trust and others
maybemay be substituted in their places they
have no personal ownership or right be-
yondyond this and are subject in their official
ierelationslations to the property to the control of
the session of the church

the possession of the elders though ac-
companiedcompanied with larger and more efficient
powers of control is13 still a fiduciary posspos
sesessionsionslon it is as a session of thetuo church
alone that they could exercise power
except by an order of the session in regu-
lar meeting they have no right to make any
order concerning the use of the building
and any action of the session is necessarily
in thothe character of representatives of thethu


