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when it is not so attached to
flftname

upon this question I1 have hadbad no
small difficulty but here again
by a resort to the decided cases and
ane reason of the law I1 believe I1
am able to work out a correct result
or at any rate one which is entirely
satisfactory to myself

bouvier in his law dictionary
vol 1 says of this word it hasha been
held to be no part of a mans name
but an addition by use and a con-
venient distinction between a
father and son of the same name
any matter that distinguishes per-
sons renders the addition of junior
and senior unnecessary but itif
father and son have the same name
the father shall be prima facie in-
tended if junior be not added or
some other matter of distinction
for this the author cites many
authorities

Turturningfling to the decided cases I1
find in the case of brown vs be-
night reported in 3 blackford 39
8 0 23 am dec it is said
thathat if father and son are both

called A B by naming A B the
father prima facie shall be in-
tended and in the easecase of john-
son vs ellison 16 am dec it
is said junior is no part
of the n ime of a mauman it is
neither the name of baptism nor the
nameflame of his family it is an addi-
tion to distinguish between two
persons bearing the same name
supposing there are two persons
named james wyatt usually dis-
tinguished by the addition of jr or
sr the defendant has made a note
to one of them but tt which the
note on its face does not certainly
and conclusively designate to
which of the two the note is made
and delivered is a question of fact
which res ssinhiaverment that this
note was made to james wyatt jr
is a peri averment there is
nothing in the note to estop such an
allegation

in the case of boyden vs hast-
ings 17 pick it is said in
an action of debt brought by 8S D
jr upon au judgment the descrip-
tion set forth the record of a judg-
ment in favor of S B but the
record produced set forth a judg
ment recovered by 8 B jr held
that this was a variance the
court in its opinion say it i

seems very clear to us that
there tois no record as the plaintiff
hath set forth in his declaration if
we were to say otherwise it would
be determined that samuel boyden
jr was samuel boydenboyden i without
any averment to the fact thus
in the second esp dig if a
man pleads outlawry of the plain-
tiff by the name of J S Knigh tAnd
the record brought in be of J S
gentlemanGentkman this is a failure of rec-
ord As the
pleadings now stand we cannot
presume that samuel boyden jr
and samuel boyden are the same
person it is true that junior is no
partart of the name but itii is used to
Ndesignateesignate the person and it is used
where the fattier and son have the
same name and when it is so used
the court is bound to presume that
such is the truth of the case 2

in the ewecase of colt vs stark

weather 8 conn it is said
where a deed is executed toteaa per-

son
der-

son named therein of a certain
town and it is shown that there are
two persons of that name father
and son residing in such town it is
a case of latent ambiguity and
parol evevidencedence is admissible to show
which of these persons is intended
as the grantee therefore where a
deed was executed to E W of P
and it appeared that there were at
that time two persons named E W
father and son residing in P the
father being called E W and the
son E W jr parol evidence was
introduced to show that the negotia-
tion was intended with the son
that the deed was intended for him
and that it was delivered to him
and that these facts being thus
proved it was held that the title
was transferred by such deed to the
SOD

these authorities and many
more might be cited establish that
junior and senior are no part of
the name of the person to whom
they may be attached but are terms
used to designate and distinguish
one person from another and that
where there are two persons of the
same name and there being no
suffix to designate or distinguish the
one fronafrom the other the father shall
be intended to be the person dealt
with but the authorities further
establish that whether the one or
the other be intended is a question
of fact and open to proof now I1
have shown that these returns men-
tion J H rumel and john H
rumel they likewise mention J
H rumel jr and john H cucuel
jr and according to the returns
each of these persons has received
votes for the office of county reebee
order anilana the question made here
Is which one is intended

I1 have shown from a proper con
struction of the statute that this
board can take no proof on any
such a question thailthat it is confined
in its scope to taking proof or exam
ining witnesses to such discrepan-
cies as may appear upon the returns
and I1 am strengthened in this con-
clusion by the decision of the court
of appeals of new York which had
this question before them in the
case of the people against cook re-
ported in 8 N Y 67 where it is
said with reference to canvassing
boards the board of state can-
vassers are in the main ministerial
in making their certificate they
cannot be charged with error in
refusing to add to the votes given
for benjamin welch jr those
given for benjamin C welch jrJi
orora torfor benjamin welch their
judicial authority extends no far-
ther than to take notice of such
matters of general notoriety
as that certain abbreviations
are used for particular names
they cannot hearbear evidence be-
yond the iretretarnirn to show the inten-
tion of the voters f who the voters
intended to deposit their ballot for
is a question of fact to be arrived
at by proof in a court having juris-
diction to inquire into such matters
whether the votes cast for john H
rumel were intended for john H
rumel jrfr tois a question of fact
and IsIB not such a one as this board

has any power to enter upon ibe
investigation of

mr cooley in his work on con-
stitutional law first oiled in
discussing the power of canvassing
boards says the action of such
boards is to be carefully confined to
an examination of the papers before
them and to a determinationdetermination 4f the
resua in the light of
such facts of public notoriety con-
nected with the election as every
one takes notice of and which may
enable them to apply such ballots as
are in any respect imperfect to the
proper candidates or officers for
which they are intended provided
the intent is sufficiently indicated
by the ballot in connection with
such facts so that extraneous evi-
dence is not necessary for this pur-
pose it will be seen that the
author carefully conconfinesfilles the acton
of the board in its interpretation of
the return to such factsfacto as are of
public notoriety that can be taken
notice of by everybody and they
can in no event take evidence of an
extraneous character for the purpose
of arriving at the intent of the
voter so as to apply the ballot to the
return

but here again I1 am of opinion
that this is such a discrepancy upon
these returns as requires this board
to open the ballot box and examine
the ballots cast at the precincts
where these irregularities appear
and if it shall appear from
an inspection of the ballotsballets that they
were cast for john H rumelbamel jr
then it will be the duty of this board
in canvassing the returns to count
such votes for john H rumel Jjr
but if itib should aappearr that some2bal-
lots kaare for john H rumel while
others are for john houmelHB orthisJr this
raises a question of fact which is
who the voter Iaintendedtended to vote for
whether for john H rumel jr or
for john H rumel the presump-
tion otof law is that if there were noth-
ing to designate which one the
olderelder rumel is intended but if as
matter of fact the voters did intend
to vote for john H rumel jr
although they may have deposited
their ballots for john H rubamelmel that
isih a question which can be settled as
between the parties by the district
court upon proper proceedingsroce edings in-
stituted for that purpose but in
my opinion it is a question upon
which this board cannot enter but
that they will have done their duty
simply by certifying the number of
votes cast for john H rumel and
also the number of votes cast for
john H rumel jr and the num-
ber of votes cast for henry page

the next question in the regular
order to which I1 come is as to the
question upon the returns
from box elder precinct box ederE der
COullcountytyl

we have been told that the utah
commission appointed a set of
judgesjoges who under such appoint-
ment proceeded to open and hold
an election according joawto jaw and we
have been told at the same time
that after their appodappointmentfitment and
before they hailhad performed the du-
ties imposed upon them another set
were appointed by the utah com-
mission for reasons satisfactory to
the commission and that they met


