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AMENDED UTAH BILL
be it enacted ac that it shall lebe the

autyduty of the united states marshal of the
territory of utahan person or by deputy to
attend all sessions of the supreme and dis-
trict courts in said territory and to serve
and execute all process and issued
ontout of and all ordersorder judgments and de-
crees made by said courts or by any judge
thereof unless said court or judge shallshail
otherwise order in any particular case
all process writs arotherorotherothen papers left with
said marshal or either of hishib deputies
shall be served without delay and in the
order in which they are received upon pay
meritmentoror tender of his legal fees
and it shall be unlawful for said marshal
to demand or receive mileage for any great-
er distance thanthin the actual distance by the
usual routes from the county seat of the
county in which the service is to be made
or process executed to the place of service
or execution of process writ or other pa-
per except that when it shall be necessary
to convey any hesron arrested by legal au-
thority out of the county in which he is
arrested said marshal shall belye entitled to
mileage for the whole distance necessarily
traveled in delivering the person soeo arrested
before the court or officer orderlyorderingT such ar-
rest said marshal Is hereby authorizedut
to appoint as many deputies as may be
necessary each of whom shall have author-
ity in the name of ealdsaid marshal to per-
form any act with like effect and in like
manner as said marshal such appoint
ment shall not bobe complete until he shall
give bond to saidbald marshal with sureties
to be by him approved in the penal sum
of conditioned for the faithful disdla
charge of his duties and he halihailhallshail also
take and subscribe thetho same oath pre-
scribed

c1
bylaw to be taken bybv said carsermarshalmarshai1

and said appointment bond and oath
bhailshail be filed and remain in the office of
the clerk of theth supreme court of said
territory in aactions brought against
baldeaid marshalmarshai for the misfeasance or non-
feasance of any deputy it shall be lawful
for the plaintiff at his option to join the
said deputy and the sureties on his bond
with said marshal and hishib iesles

SEC 32 that it shall be the duty of the
united states attorney in said territory
in person or by an assistant to attend all
the courts of record having jurisdictiondiction of
offensescs as well under the laws of said
territory as of the united states and per-
form the duties of prosecuting all
criminal cases arising I1in said courts and
he Is hereby authorized to appointappolot as
many assistants as may bcbe necessary each
of whom shall subscribe the same oath as
1313 prescribed bylawby law for said united states
attomeyattorney and the said appointment and
oath shall lobe10 filed and remain in the office
of the clerk of the supreme court of said
territory the united states attorney
shallshail be entitled to the same seesfees for ser-
vices rendered byroy said assistants as he
would be entitled to for the same services
if rendered by himself

SEC 3 that there shall hebe held in each
year two terms of the supreme court of
said territory and four terms of each dis-
trict court ntat such times as the governor
of the territory may by proclamation fix
the district courts shall have exclusive
oricoriaoriginalinalinai jurisdiction in all suits or pro-
ceedingsce in chancery aud in all actions at
law in which the sum or value of the thing
in controversy shall be WO or upwards
and in all controversies where the title pos-
session or boundaries ofef land or mines or
mining claims shall be in dispute what-
ever their value except in actions for for-
cible entry or forcible or unlawful dedetainertalner
andnd they shall have jurisdiction in suitssuit
fordifor divorcevorceTorce when a bill is filed bya woman
to declare a marriage or a pretended mar-
riage voidvold on account of a previous bubsub
deisting marriagemarriage of the defendant to an-
other woman itiethe court or judge thereof
may grant such reasonable sum for alimo-
nynyanaand counsel fees as the circumstances of
the case will justify and may likewise by
final decree make such allowance for the
maintenance of the complainant and her
children by the defendant as may be just
and reasonable and whenever in any
proceeding for divorce orin any civil cause
or in auyany criminal prosecutiontion it laIs neces-
sary to prove the existence of the mar-
riage relation between two persons it
shall not be necessary to prove the same
by the production of any record or certifi-
cate of the marriage but evidence of co-
habitation between the parties as hubbandhusband
and wife and the acts conduct declara-
tions and admissions of the parties shall
be admissible and the marriage may be
established like any question of fact pro-
bate courts in their respective countIcountiescs
shall have jurisdiction in the settlementof
the estates of decedentsdecedents and in mattersmattera of
guardianship and other like matters but

they shall hatehave no civil chancochance
ceryceny or criminal jurisdiction whatever they
shall have jurlsjurisjurisdictiondiction of suitssnits of divorce
for statutory causes concurrently with the
district courts but any defendant in a
suitgult for divorce commenced in a probate
court shallshail be entitled after appearance
and before picaieaica or answer to hayehava said
suit removed to the district court having

injurisdiction when said suit shall proceed
lu like manner as if originally commenced
in said district court allAlI judgments and
decrees heretofore rendered by tho pro-
bate courts which havehate been executed
and the time to appeal from which has
by the existing laws of saideaid territory
expired are hereby valltailvalidateddated and con-
firmed the jurisdiction heretofore eoncon-
ferred upon thejustices of the peace by the
organic act of saidsald territory Is extended to
all cases where the debt or sumbum claimed
shall be less than from all final judg-
ments of0 justices of the peace an appeal
shall be allowed to the district courts of
their respective districts in the samebahne man-
ner as Is now provided by the laws ofat said
territory for appeals to the probate court
and from ththe judgments of the probate
courts an appeal shall lie to the district
court of the district embracing the county

in which suchbuch probate court laIs held in such
cases and in suchsueh manner as the supreme
court of said territory may by generale
rules framed for that purpose specifyy and
designate and such appeal shall vacate the
jjudgment appealed fromand the case shall
be tried de novonoua in the appellate court
appeal maybemay be taken from both justices
and probate courts to the district court
of their respective districts in cases where
judgments have been heretofore ren-
dered and remain unexecuted but this
provision shall not enlarge the time for
taking an appeal beyond the periods now
allowed by the existing laws of said ter-
ritory for taking appeals whenever the
conditcanditconditionionioa of the business in the district
court of any district Is such that the judgeudiedge
of the district Is unable to do the sauresauie hee
may request the judge of either of the
other districts to assist him and upon
such request made the judge soeo requested
may hold the whole or part of any term
or any branch thereof and his acts as such
judge shall be of equal force as if he were
duly assigned to hold the courts in such
district

SECsac 4 that within sixty days
passage of this act and annually there
after the governor of the territory shai
appoint in each county two male citizens
of the united states who shall hayehate resi-
ded in such county for one year acxnextt prpre-
ceding

e
c who with the sheriff of such
county shall constitute a board of jurjarjuryjary
commissioners for such county and the
commissioners appointed bybj the governor
shall hold their offices for one year and un-
til others shall be appointed in their stead
the governor shall by proclamation fix a
time and place for the meeting of such
commission ersera in each county and attheat the
time and place so fixed each of such boards
shall proceed to make a list which shall
conta inthe names and residences of all
the male citizens of the united states who
have resided within such county for six
months next preceding who are above
twenty one years of ageape and who can read
and write lain the english languagelanguage and
when saidsald list is completed it ashallallali be
duly certified by such commissioners and
returned to the clerk of the districtstrictlU court
of the district in which such county Is
situated and the lists thus furnished
shall constitute a jury list from which
shall be drawn all grand and petit jurors
to servaserve in the district courts for the year
next following and the said commission-
ers shall be paid five dollars a day foror each
days service as such commissioners and
ten cents a milomila for necessary travel and
their accounts shall be audited by the
governor and the governor shall drawdrair or-
ders on the treasurer of the territory forfar
the amount which shall be paid by him
out of any money in the territorial t
ry whenever a grand or petit jury Is to
be drawn to serve at any term of a district
court the judge of such district shall elvegive
public notice of the time and place of the
draingdrawing of such jury which shall be at
least twelve days before the commence-
ment of such term and on the day and at
the place thus foxedfixed the judge of such dis-
trict shall hold an open sessionbession of his
court and shall preside at thetile drawing ofol01

such juryjurt and the clerk of such court
shall write the name of each person on the
jury list returned and filed I1inn hisis oaeomea
upon a separate slip of paper as nearly asits
practicable of the same size and form and
all such blips shall by the clerk in open
court be placed in a covered box and
thoroughly mixed and mingled and there
nuponon the united states marshal or his
deputyP shall proceed to fairly draw by
lot from saidsald box such number of names
as may have previously been directed by
Eaidsaid judge and if both a grand and petit
jjuryjunynryary are to bebcbidrawndrawn the grand jury shall
be drawn first and when the drawing shall
have been concluded the clerk of the dis-
trict court shall issue a venire to the mar-
shalshai ororalshis deputy directing him to summon
the persons so drawn and the same
shall be duly served on each of the per-
sons a89 drawn at least seven days before
the commencement of thetho term at which
they are to serve and the jurors so drawn
and summoned shall constitute the regu-
lar grand and petit juriesjunes for the term for
all cases and the name thus drawn
from the box by the clerk shall not be re-
turned to or againazain placed in said box until
a new juryjuny list shall hebe made if durinduringadolfany teraiterm of the district court any addi-
tional grand or petit jurors shall benecesbe neces-
sary the same shall bobe drawn from said

i box by the united states marshal in open
court but if the attendance of those
drawn cannot be obtained lnainain a reasonable
time other name may be drawn in the
samecame maunermanner each party whether in
civil or criminal cases shall be allowed
three peremptory challengesand in the trial
of anyauy prosecution for adultery bigamy
or0r polygamy it shall be a good cause of
principal challenge to any juror that heile
practicespractises polygamy or that he believes in
the rightfulness of the same in crimi-
nal cases the court and not the jury shall
pronounce the punishment under the
limitation pi describedbcdbed bylaw the grand
gurjy must inqinquirelreiro into the case of everyeypersenpersanr imprisonedpgboned within the district
on a criminal chargocharge and not indicted
inintoto the condition and management of
the public prisons within the district and
into the wilful and corrupt mismisconductcondet in
office of public officers of every descrip-
tion within the district and they are also
entitled to free access at all reasonable
times to the public prisons and to the
examination without charge of all public
records within the district

SEOSEC 5 that there shall bobe appointed
by the governor of said territory one or
more notariesnotaries publicc for each organized
county whose term of office shall bobe two
years and until their successors shall be
appointedappo audand qualified the act ozithe
legislative assembly of the territory of
utah entitled an act concerning notariesnotaries
publicumiculc approved january 17 18641863 laIs
berbyhereby approved except the first section
thereof which is hereby disapproved
providedrotided that in saldfaid act the

words probate judge or clerk of the
probate court are used the words sec-
retary of the territory shall be substi-
tuted

SEC 6 that the supreme court of saldsaid
territory Is hereby authorized to appoint
commissionerscommissionera of saidfald court who shall
hatehave and exercise all the duties of com-
missionersners of the circuit courts of theuilthe uni-
ted states and to take acknowledgments
of ball aciact and in addition they shallshail
hayehate the same authority as examining and
committing magistrates inan all cases aris-
ing under the laws of said territory as is
now possessed by justices of the placepeace
in saidfaid territory

seoSEC 7 that the common law of eneng-
land as the same is defined and modmodifiedalfid
bytheby the courts of last resort in those Statesstates
of the united states where the common
law prevails shall hebe the rule of decision
in nilnii the courts of saidsald territory soco far
as it Is not repugnant to or inconsistent
with the constitution and lawslairs of the
united statesstales and the existing statutes of
saldbald territory

SEC 8 that thetile act of the ferriferniterritorytorlatoriatoria
legislature of the territory of utah entil
tied an act in rerelationation to marsmarbmarshalsbaisbaia and
attorneys approved march 3 and
all laws of said territory inconsistent
with the provisions of this act arearc hereby
disapproved the act of the congress of
the united states entitleden titled an act to reregugu
late the feesfeea and costs to belle allowed clerksclerk
marshals and attorneys of the circacircuitit
and district courts of the unit d states
and for other purposepurposes approved febra
ary ag 18531833 Is extended over and ahallsha lIapap-
ply to the fees of like officers in said
tenter atory of utah
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the reasons why the utahulah legis-
lature conferred civil and criminal
jurisdiction on the probate courts
are thus stated in a memorial of
lawyers and other influential citi-
zens of saitsalt lake city to Concongressconglesgres S

feb 17 1873 as printed in the con-
gressional gobeglobe

the territory of utah extends
three hundred and sixty miles
north and south and two hundred
and sixty four miles eastcast and west
and now contains a population
equal to that of any other two terr-
itoriesri tories in the united states its
inhabitantsinhabitant are settled mostly in
townsandtowns and villages for this terr-
itory the population conCODconfessI1jessJoSS
has provided three courts first
district court held at provo
second district coucourtrt bield
at beaver third district court
held at saltsait lake city of these
courtrcourts the first two mentioned
holdhoid one term a year and the last
mentioned two terms a year the
time during which the 15 shandstand
second district courtscourt have lloulouteruleri itiiiiin
session up to within the last int
years will not average two days in
each year and there ishas been a year
or more at times whenwilen no district
court has been held outside of
salt lake thowho district court of
salt lake is in session but a small
portion of the time of the judges1

appointed to the first and second
districts some have never seen the
place appointed lorfor holding their
courts and none of them have
resided in their districts until very
rerecently unless an occasional visit
can be called I1a residence conse-
quentlyly any application for
judicial interference either crimi-
nal common lawiam or chancery juris-
diction has been wholly impractic-
able

nutbutBut suppose thesethose courts had
been in regular session stat george
a city of two thousand inhabitants
possessingdg large agricultural and
manufacturing interests is situated
in the southern portion of the terr-
itory in the second judicial dis-
trict and one hundred and twenty
miles from beaverneaver where the coart
is held the facilities for traveling
would require a citizen of georgestgeorgeStSL
to arrive at beaver in about three
days would it not under tiittho so
circumstances be highly inconve-
nient for him to transact any bust-
ness

busi-
ness in the district courtcourt A citizen
of boston can traveltraveI1 to chicago
quicker and cheaper and more com-
fortablyfortably than a citizen of stSL george
can travel from his homohome to beaver
yet wowe apprehend that the citizen
of boston would consider it some-
thing of a hardship should helie be
obliged to transact all his business
at chicago and hoilo would not be
considered onreaunreasonableatonable should helle
mkask for some local tribunal other
towns in the Territory arearo similarly
situated to that of st george and
without local courts of romoramo hind
they are wholly leittoner tc n

by judicial authority in property or
person

under these circumstances can
it lebe said that the Legislalegislatureturetufe of
utah acted unwisely in conferringconeon ferrins
jurisdiction on the probate courts
would they not have fallen far
short of their duty had they neg-
lected to throw around their infantU t
settlements so widely separated
such protection as the probate
courts anfordaffordaffordedod

in my second letter it wagwas clearly
shown that it was only the intent
of the legislature to conretoncon neronferon thetho
probate courts concurconcurrentret juris-
diction with thetim district courts in
cicivilvilandand criminal matters of the

I1 territory this jurisdiction was
conferred by the felegislature under
section sixbixsix of therthe organic act
which declares that the legisla-
tive power of said territory ahall
extend to all rightful subjects of
legislation consistent with the
constitution of the united states
and with this act the statute
conferring this jurisdiction was ap
proved feb 4 1852 and under the
rule of the supreme court of the
united states until that act is dis-
approved by congress it must be
held to be valid As it has receiv-
ed the implied sanction of congress
for twenty two years it is reason-
able to infer that it was approved
by that body

since some time prior to sept
1871 when a grand jjury was illegal-
ly summoned by thetho united states
marshal on an open venire to at-
tend the third district court of
utah judge mereanmckean presiding not
a single criminal has been brought
tojtojusticejustleeustice in that court if we except
the case of thomas hawkins al-
ready referred to for committing
adultery with his wife on com-
plaint of liishis wife tried under a
territorial statute and unless
the probate court had exercised tho
jurisdiction 1 nallygally conferred upon
it fiumbersnumbers of criminals must have
gone unpunishedi lied and the peace of
society been jeopardized and
even asitas it I1is the right of appeal
being granted in every case it is
the common practice for convicted
cicriminals to appeal from thetile justi-
cesces and probate courts to the dis-
trict courts and obtain their re-
lease after having beenteen convicted
as provided by law by justices or a
jury of their peers

I1 findey referencerenerefe rencerenco to an exhibit
duly berticertifiedfled that from june I1
1872 to november 1873 thetile
probate court of salt lake county
alone tried 56 cases including the
crimes of arsonanson larceny robberobrobberyberyberjry
house stealing forgery assault
manslaughter and four cases of
murder similar exhibits show
wherein federal judges have inter-
fered with the administration of
justice in hundreds of other cases
in the lawfully constituted courts
odtheof tiletilo territory hyby liberating lilliiallail
mannerm inner of criminals after lalawfulawful
A in defiance of the uni-
versalcepizalzai rule of law th t thetho acts of
dodc j ctet i ommoffmeersofficers cannot thus be
colcoicollatetacollalaterAterLy Wstackedta eredcred in addition
to those echiexhibitlebits the following ab
strattisstraetisactisis submitted tatairtaifrnr n from an
affidavit of john burt shiersheriffiff of
box Eeldereideriderlder countycounts
in the justices court for malad

pprecinct at the citycley Corinneof cornnconin nc
bebeforeto 0 0 H elliott justice orof the
peace 1 virlirImr Eelliottallott is not n mor-
nion

mor-
mon december 28 1872 richard
martin and martha martin midemade
a uidavits charging othello S

glitgiltfc thomas heller william
alexander and

edmund P johnson the two last
named persons were U S deputy
marshals with stealing cattle and
horseshomes after a lengthy exaexamina-
tion

1 ina-i
and the hearing of a number i

of witnesses all orthe above named
defendants and one george butter-
baughba 11 were committed to answer
to viethetho charge of grand larceny in
thothe probate court of box Eeldereideriderlder
county january 6 1873 there
thetho grand jury being duly
elied found indictmentsindictment ngaagaagainstinstallnilnii
of the above named defendants for
stealing cattle and horses 167 in
number and of the aggregate value
of associate justice C M
hawley issued a writ of habeas
coreorcorpus january 28 18731843 which
was served by M T patrick U S
Marslial and the prisoners were
discharged from imprisonment and
from the custody of the sheriff

judgejude hawleysharleysHawleys court met at cor
inne january 29 1873 buthut the peo-
ple

eo
fielonhad retired from the heidheld in

disgust judge hawley address-
ing himself to the prisoners in open
court used the following lauiaulan-
guage

if any judge or sheriff of thisibis
county or iii county in this
terric hall atft any t impime in oltole

future seek to interrupt you inthein thothe
free exexerciseerciso of your liberty as
american citizens yousou will please
make the fact known to mome aridand 4

seefee that they arearo punishedtoito
the utmost extent of thoho law gengebgew
clemen you arearo nowbow discharged
and this court adjourned

Ttheretheroher0 is another exhibit taketaktakencnii
from the records orof thetile probateProba tc j

court of salt lake county orof
eighty four civil cases therein ad
judicajudi ted those easesenges clearlyelearly
show the confidence in thetile
probate courts by non mormont5I1

1

and dissenters sixty two of whom
were plaintiff0 among thosethose
plaintiffsplain tiMtin aroiretretro severalseveral of the mostmoat
prominent agitators for congres-
sional legislation for utah one is fl

a case of walker bros dissenters
of whom joseph R walker is the

principal partner and a chief agi-
tator

gl
plainplaintiffs against james

robbingP a Ibmormonlormon defendant
wherein the plaintiffs recovered
judgment on the lith JuneISJune 186666
for

the exhibit also shows threethieo
separate cases wherein stephen dode
rolfewolfeI lawliw partner of BR N bas
kin recoveredcoveredle judgment againstCmormonscormonsMormons as follows

stephen dode wolfeWolfetsevsvs thomas J
franklin et cda plaintplaintifffr recovered
judgment may 1860 for

and costs
dode wolfe and assig-

nees of C A perry coascowsco vs A
gardner a 11mormon bishop
plat ff I1recovered judgmentJjune 1862 for I1

S dode wolfe vfv v Nalsnaisbittbitubitt and
hindley plainplaintifftT recovered judgjude
ment 2 nov 1868 fbiful

on the exhibit are two cases
wherein john B kimball is plain i
tiff a non mormon 11 deceased
formerly a partner of H IV lawr-
ence a prominent agriagitator which
are decided in airmr rimKimbkimballsbalisbailsballsalPs favor
and against mormonscormonsMormons viz john
B kimball vs george snow plain
tiff recovered judgment jujunene
1859 for 61 and costs and also
against charles crismon a mor-
mon for andnad costs

another agitator is one of the
plaintiffsplaintiffs in the case of seigel
brobror vsv C Sscramcram a I1 1 mormon
plaintiffpi recovered judgment
july 1868 for 10 and still an-
other samual kahn is one of the
plaintiffs in the case of bodenburg
and kahnrahn vs brigham H yotyoung
a I1 mormonlormonA and a nephew otof Eexxgov brigham young plaintiff iere-

covered judgment april indand2nd 18601863
for 76

the exhibit also shows that
wellswelle fargopargo co charlescharies BH
hempstead ex U S prosecuting
attorneyatlorneytorney gilbert gerrishGerrisllsil and
gilbert sons memerchantsrehants TUlugersrogersgers

co the california
state telegraph co and other pro
eminent parties proceeded against
members of the Thmormonlormon church
in the probate court thus clearly
attesting the confidence reposed in
the integrity of those courts while
the parties were directly interested
in the issue
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it wasvas stated in my last that
somesoine time prior to september 1871
no crierlcriminalminal had been brought to
justice in the third district court

judge mckeandKeansMcreans disdistrict thele
is but one reason for that fact as
alleged by his lionorhonor and he gave
it jinii court october 20 1873 sub-
stantiallyly as follows

if in deciding the
caecase the supreme Ccourtourt had gonegono
further and said that McAllistmcallistercr
the territorial Marmarshllshiishil elected by

the legislative Asassemblyembly was thothe
proper person to serve processes in
the district court thenjient the difficul-
ty would have been settledzetttedled but lie
did not understand elstelat the deci-
sion saidgald that meamcamcallisteriusterluster was the
procor officer while he waswag now
of the opinion that liehe had bbeencen
wrong in holding that thetile
legislature had not the right
to create the vs alsoaiso of thothe
opinion that hadllad thathe case of orr
U S marshal vs mcallister been

carried to the supreme court of the
united states that tribunal would
have held that thetile office of terri
tonial ilarAlarmarshaimarshalshai filled by the
nomination of the governor

upon that point alonelieonelle dischdischargeWedci the araud jury duly summonedI1

under thetho lawslawa of innllo territory
t inceinco eptept


