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teeTSE eaidSAID UPON THE LOCAL
OFFICES

THE AUDITORS AND
CASES

answer and demurrer

in the third district court this
inorningmorning chief justice hunter on
the bench the case of the people of
the territory of utah csex re arthur
pratt vavo theo mckean and the
people of the territory of utah ex
rel george C douglas vs nephi
WCW OI laytonayton involving respectively
the title to and possession of the
ommoffices of sheriff of this county and
that of territorial auditor of public
accounts came up for argument

aatherlandsutherland and mcbride marshallmarahall
and royleroyieroy ie and others appeared in
behalbehalf of the plaintiffs sheeks and
rawlins harkness and kirkpatrick
rosboroughBosboyborough and merritt arthur
brown and others appeared in be
half of the people

chief justice hunter on receiv-
ing intimation that counsel were
ready to proceed stated that he pro-
posed to limit the time to todayto day and
tomorrowto morrow for hearing the argu-
ments in the cases two arguments
on each sidebide which he thought
would be sufficient

mrair rawlins opened the case on
the part of thetho respondents and
commenced by reading the plead-
ings therein as follows wowc give
the papers in the clayton caseease
those in the being similar
with thothe exception of nameenamen

district court third judicialrudicial dledie
trial county of salt lake utah
YeMterritorytorylory

4 the people of the territory of 1
I

utah esex cl geo C0 douglas
plaintiff L

1 vs f
2 nephi W claytonclay ton j

defendant J

the defendant nephi W clayolay
ton answers herein and denies that
the plainplaintifftimtIT on the day of
september 1882 or at any time
webwes duly appointed to the office of
anditon of public accounts of tho
territory of utah audand denies that
the plaintiff on the day of sep-
tember 1882 or at any time was
commissioned auditor of public ac-
counts of baldsaid territory or that
raidsaid plaintiff at any timetimo has beenbeoo
orsor la thothe duly appointed 0 eonaconacommis-
sioned

mismib
auditor of public accounts

of said territory or entitled to said
office or any books accounts or
property belonging or pertaining to
baidsaid

and on information and
the defendant alleges that the baideaul
george C douglas has noinot at any
time given or offeredared to give a bond
conditioned for the faithfulfaithfalthfaifal herforperform-
ance

n
of the duties of baideaid office to

the Torriterritorytory otof utah in a sum not
lessleas than half of the revenue of the
territory of utah for thothe year 1881
or with such sureties as the probate
judge of salt lake county deter-
mined or would approve or any
bond with sureties or approved as
required by law or that plaintiffhas
evereven fifiledledwIthwith the probate judge of
ealdsaid county his oath Eof offida or
official bond

and the defendant denies that he
has or makes no claim of right to
said office except by virtue of said
election in august ISSO1880 but on the
contrary he alleges that at eaideald elec-
tion he was duly elected to the office
of auditor of public accounts and
after said election he dulouidulyy qualified
for baldsaid office and took an 0oathth to
support the constitution of thothe
united states and the laws of saidbaid
territory and faithfully dischardischargegre
the duties of baideaid office and also
gave an offommofficiallelal bond to the terri-tory of0 I1utah conditioned for the
faithful performance of the dudlas of
saidbaid office in the amount required
by law and with sueheuch sureties as
the probate judge ot Fbaitbaltait laakelaskecounty utah territory determined
and approved which bond and oath
of office were filed with saideaid probate
judge and afterward on thothe
day of november 1880 the gover-
nor of said territory Isissuedacied and de-
livered to the defendant a commis-
sion in thotha words and figfiguresures follow-
ing to wit

united states of america
territory of utah

to all who shall ece thessthese presentr ij
z greetings
know ye that whereas nephi NV

claytonchayton was on the second day of
AUaugustaugushush 1880 duly elected auditorof public accounts in and for tthellelit

1 territory of shandUtutah and ho havinhaving
duly qualified besuchas euchbuch as tippeappearsin

byy the proper evidence on file in the
office of the secretary ot the territ-
ory

Therothereforefore I1 eliell H murray gov-
ernor of saideaid territory do hereby
commission him auditor of public
accounts and authorize and em-
power him to discharge the duties
orof said office according to law and
to enjoy the rights and emaluemolumentsin eants
thereunto legally appertaining for
the term prescribed by law and un-
til his successor ahrmchallllli11 be elected and
qualified to office

in testimony whereof 1 have here
unto set myray hand and caused the
giedt sealsaal of baldeald territory to be af
fixed done at saltbait lake city this

day of november A D 1880
and of the independence of theuil
ted states the one hundred and fifth

ELI H murray
sealsevisp8EAIeviatiayi governor
by thothe governor

arthurartrur ljL tilTHOMASOMAS
seely of utah territory

that after receiving said commis-
sion and on or about the 28 th ddaySY
of november 1880 the defendant
entered into saideald offeeoffice and upon the
diedischargecharge of the duties thereof and
has not resigned but has ever since
held and now holdsholda saideaid office with
and under claim of right and title
thereto and as he laIs informed and
believes hisbis official term haushas not ex-
pired and the defendant denies
that there ia13 no plain speedy and
adequate remedy in thetho ordinary
course of law

the defenddefendantantmut therefore prays
judgment whether thothe court will
take further cognizance of the pro
ceedings herein and akesafes thathat the
action be dismissed withmith costscoats

and the defendant further
answers herein and admiadmittingbitting that
on or about the day of septem
ber 1882 thothe plainplaintiff received from
the governor of utah an instrument
purporting to babe an
nies that on that day or at any time
the plaintiff waswaa dulydaly or in anyway
appointedappointcd to the office of auditor of
public accounts of tho territorycry of
utah

andaua the defendant admits that enon
thathe of september 18821682 the
plaintiff received from thothe said gov-
ernore an instrument of thothe terms
beet out in thetho affidavit otof plaintiff
nudlud the alternativenative writ herein
and therein called a commissionbut
tho defendant denies that enon that
day or at anyanytimetimotime heflo wabwas
commissioned auditoraudit lot0 Valpauleblip
accounts of bidsaldsaid territory or that
since thetho day last aforesaidaforesuld or at
any time he has been or laIs tho duly
appointed or auditor
of public accounts ofobeaidbaideald territory
or authorized or required to dis-
charge tho duties otof said office or
entitled to tho custody ofor any of the
books accounts or other property of
said territory baiobalcbelongingnging or pertain-
ing to said office and the tletiebierendrend
ant on information and belief aal-
leges that thetho plaintiff never gave
or had filed in the office of the pro-
batebate judge of salt lake county
utah a bond to the terilTeni tory cf
utah conditioned for the ffaithful
performance of thetha dutley of said
office iain a sum not less than haithalf
the revenue of saideald territory for the
year 18811831 or with such sureties as
the probate judjudgee of baidsaid countcountyydede-
terminedtermined 0or would approve or qual-
ified for entering on said office or
ever gave any bond with sureties
approved by saldeaid judge or filed allan
official oath with said probate
judge

and the defendant denies that he
has or makes no claim of right to
eaideald office and the possession there-
of except that hohe was elected to
said officeinoin august ISSO1880bulonbutonbutbul on
thothe contrary the defendant alleges
that prior to august 1880 ho waswais a
male citizen of the united states
over the agoe of twentyY one years
and for moremoroinoreoro than onaone year
had been a constant resident in the
territory of utah and a aspayer therein anttanil that afterarter
eaideald election holie toohtook an oathrath to
support the constitution of the
united states and thetho laws of utahterritory and faithfully dischargedIscharga
the duties of said office and aavo
bonds to the people of thetho territory
ofutah as required by law condi-
tioned for the faithful performance
of the duties of eaidsaid ofilioace in a sum
not less than half tilethe revenue of
baideaid territory for the year and
with such su acs asns were doter
mined and approved by the probate
judge of salthait lake countydountytoucou nty utah
and filed tho samaeama and aisoalso hahis oathoath
otof office with M ld probate judge
and in all respectsrespoeta ququalified as re-
quired by law to criteritenterr uponn and
discharge thothe duties ofoe baidsaid office
and thereafter the governor odtheof the
territorritenrywryury of utah lemed and deliver

ided to thothe defendant a commission in
thothe words and figures following

united states of america
territory of utah

to auall ubowho shau isoesee thess presents
greeting
know ye that wherewhereaswl nephi

W claytonclay ton was on the second day
of august AD 1830 duly elected
auditor of public accounts in and
for the territory of utah and he
having duly qualified as such as
appears by the proper evidence on
file in the office of tho Secretsecretaryoarylary of
the territory

therefore 1I ell H murray
governor of baldsaid territory do here-
by commission him auditor of pub-
lic accounts and authorize and
empower him to dischargeditcharge the du-
ties of said officiooffee according to law
and to enjoy the rights and emolu-
ments thereunto legally appertain-
ing for the term prescribed by law
and until his successorsuccessor bobe
elected and qualified to office

in testimony hereofwhereof I1 have
hereunto setsot my hand and caused
the great seal of badsadsaid territory to be
affixed

done at salt likelaae city this twen-
ty seventh day of november A D
1880IM and of thetho independence of the
united states the oneono hundred and
fitfifthth

SEALbeall ELI H MURRAY
governor

by the governor
AnTiiARTHURbrturt L THOMAS

seeyhesysecy of utah territory
that after recelreceivingving Eaidsaid commis-

sion and on or about the ath day of
november ISSO1880 audand not in august
1680 thetho defenddefendantaauaut entered into the
saidmid office and upon ththea discharge of
the duties and hashaa not re-
signed saldeald office and holdholds the
same under claim of right thereto
and the defendant alleges that the
said office and the frfranchiseanAlEe thereof
is worth more than oneono thousand
dollaredollarp and the halary thereof is13

more than one thousand dollars per
annum and the defendant dendealedealsle
there laIs not a pianplan speedy and
adequate remedy in the ordinary
course of law

wherefore defendant prays judg-
ment that hohe bobe hence dismissed
with his costs

or utanUTAH t
county of salt lakee ES

1 eibl IV claytonClay tontoa being duly
sworn baysvass I1 am ulavia defendant in
the above entitled ucal n my fore-
going answer 1 i truotrue of my own
knowledge except ag to matter
therein tstated on information and
belief and as to those matters I1 be-
lieveboileveit true

subscribed arldand sworn to before
mome this day of 0Oatober 1882

distrctdistrict coart third Judjudicialclaielal dadladiaIS
brict county of salt lain terri
tory of utah the people of the
territory ofutah ex reirel GeorgeCGeorgeO
dougladouglas plaintiff vs nephinepal NV
olayclay ton ddefendantefendant
and now comescornea thetho defendant

NephiVV clay ton and demurs to the
the affaffidavitdavit of the said georgegeorga C
douglasdauglas upon which the alternalternativestive
writwill herein 13 basebased and demurs to
and also moves to quash ealdsaid alter-
native writ on the following
grounds

I1 thetha court has no
to hear or determine thothe subject
matter in controversy on proceed-
ings for a writ of manmandatedite

2 proceedings for a writ cfof man-
date aro not a lawful method of
trying defendantsdefendant titiotitie to
thetho office in question nei-
ther the affidavit of rotator nor
thothe alternative writ herein states
facts sufficient to consi tugtut a causeCAUSO
of action againstb tho defendant for
a writ of mandate or any judgment
or relief

before aaril proceededceded furth-
er in the case judgejudae mcbride moved
for the peremptory writnarlt of mandate
to issue and attacked thothe practicetico of
demurring to the alternative writ
liehe claimed ouon the part cfof tilethe

that they had the right to
open and close tltholucaslucaEcasscasp dutandufandefendantsdanN
objected this being a nw polutpoint
raised iain the cacaeeyee tho court con-
cluded to take it under advisement
till 2 pm to which time the court
adjoadjournedirnel

2
at this hour the coucourt again met

when adeado jegu in reference to thothe
point over which an nt

taken gaswas g iveli bytoy chief J3 c
tletiealco huntercHunter he denied the
of judge mcbride to disregard dctic

sp rawlinsrawling cicco proceeds

ided with his argument he saideaid the
twoiwo cases in question involved the
title to and the possession of the
offices of auditor of publ-

ic accounts their general con-
tentionort would be that the affidavit
and the alternative writs based up-
on the affidavit in these two casebcases
respective lydid not state facts sumbuffi
clentdent to entitle the party to any relief
the parties seeking relief of this
sort in a proceeding of this kind
must show a clear specific right and
must be without any specified legal
remedy in the ordinary courte of
law the had attempted
to show their right hyby an appoint-
ment made by the governor of the
territory which appointmentappointmelt is al-
leged to have been given oaon
or about the of september of
tilethe present year the power
of the governor in respect to the
making of appointments to office
wa special and restricted he

like an inferior court or a
ourt of limited jurisdiction such

must be the case in the present in-
stance unless it could be shown
thatathadaeliat a vacancy hashaa happened iuanluauin an
omeooffice in some particular manner
the conditions making thothe office
vacant must appear in the
pleadings the plaintiffsplaintlubluf how-
ever had not only failed
to show the existence of a vacancy
in the pleadinggsagLa but they had af-
firmativelyfirmatively shown the nonnoa exist
ence of ghethe very contingency upon
which the alleged authority of the
governor arose they showed that
thetle defendants respectively were
duly elected to their offices at the
regular auguraugurt t election of 18801680
that they wcwrewieie regularly inaugurat-
ed in obilee pursuant to that
election that they have held saidbald
F and the inslInal gafagala thereof
pursuant to said election and that
they chimed the right to the pos-
sessionsesseb ision of these offices by such ap-
pointment or election they
showed no vacancy happening in
any manner in thebothese officeoffices no
resignation and no death of an in-
cumbent they showed nothing as a
matter of fact unless the courtgount

judicially know that a va-
cancy had happened under the con-
ditions ha had named inI1n which
case the governor might have the
right to exercise his appointing
power his first proposition there
loretore was that the auditor and sher-
iff elected in august 18801980 neneenpen
titled to hold their respective offices
until were electedejected
and quailqualifiedfled and he hirherdir RWraw
nnauna used lnethe word successor in
its proper and accurate sense liehe
then proceeded to quota from the
statutes otof utah on this point in
which it wabwaa clearly provided that
incumbents should continue to hold
office until their successors were
elected and quailqualifiedfid and he
also referred to general authorities
where the samoearna rulo applied
the utah statutes applied equally
to Shori irand auditor they were
both officers defaltode facto they exercis-
ed the functions of their officecescep and
theyY disputed the right of the plain
tilistills to thothe right to or possession of
the offices in question mr raw
imsuns iain paspassingsingBing remarked that in
the case of the auditor it might be
contended by the other sideaide
that the acts under which
he receivedreceive his appointment
were nullitiesnullifiesties as being in conflict
with the organic act of thothe tenttory he reminded the court how-
ever that it must remember hsuchif suchbuch
a point were raised that this leglelegisla-
tion

la-
tion had been upon the statute books
bincosince thetha scaryear 1852 30 searayeara and
that it had bren continuously acted
udonuvon it hal never been disap-
provedpro ed congrecongresses had deverdover declared
it ununconstitutional butnut waswag this
legislation in conflict with thothetheor0gantogania act an actnot of thotile legisla-
ture was presumed to be constitu-
tional and while it was cocompetent
for the courts of susuperiorarlor jjurisdic-
tion

uraurlasdic
to paspaes upon it and declare it

void or not in harmony with the I1

constitution ycyotyoi41 it was a popower
they very reluctantly exer-
cise
he did not question tho right of the
court to look inintoto the constitution-
ality of these acts but hahe certainly
objected to a governor declaring
them unconstitutional for thothe pur-
pose of creating vacanciesvacanciecancle which he
might MY lalu harmony with the
essential principles of republicangovernment in harmony with
general policy mr hawlins
maintained that thothe power ofa governor making appointmentappointments8
to any office wastwaft very exceptionalexception1

and always guarded cutcat
down to thothe narrowest limimit lahcraera could cou find any-
thingthiuthin r in the legislation of congressihnathat indicated a policy differdifferentont

this what statute ouidcould

be found to give the governorGovernolvernoiaaan unrestricted right to maklmahappointments the revised
statutes of the united states semsenst
tion 1858 gave a governor tbttulh
meagre power to fill vacancies which
happened during the recess of tlethett
legislative council or happened byb
resignation or death ana that MBjaw

all congress derfner in respect tc

thotha governor making appoint
mentsmenta until we come ti
tomefrome more recent legislation
that subject thus they found E

carefully congress had destri
thetho power of a governor th
to which behe hadbad made retrefreferee
nassomenad some antecedents and liked
somosome consequences he wasas
formed that they were precludesprecludt
from discussing thia question unuua
he read what had been referred iti
as suggestions of the justices of ta

territory luin respect to the oonconcondiliscondldiliktin
of affairs in this territory heheihelll11

read that iemlemletterietter carefulcarefullyjy andaud foam

nothing in it which asked chatal
governor should have
power to make appointmentappointments14 tooftoot
allAlfalludinging to the action of coudret
and the contained in ftW

letter of thetho judgejudges2 liehe remarks
that they would bearthabear thetho comstracon stra
tion that there waa to be sainesomeiI1
derly and regular method by whwhit
there should iele proper huelut cemcew
selected congress for want i

time or some other reason didoid L
I1provide a remedy by a regular ehetteta

tion what did it do it arvithat the governor of the Aonoirlirilriirl
of utah is hereby authorized to ai

1

pointpolut officers in the bald ciferri ou

to nilnii vacancies which may f
casseu by a failure to elect etaletc i

andawl that the term of said t md
should not exceed eight monthsmontharhskhaK11

the suggestiontiontiou or ththeirelnein boilhoms
was that a regular mallol to p
videdaided for electing successorstors la
grebsgross however nadhad said that i

governorvernorvornor should havohave to
special actual vacancies and ti

their term of office should not Gr
aeed eight months congress 0
not ritintendtitend tto0 crecreatocreateat0 auaanaananarchyAachy i
only intended that where therthere m
a vacancy where perhaps a va
cy arose through sometome continueconcontingenttinge
say in respect to bomesome
then the governor should makeakeke Us

appointment though the term
thetho person so appointed was noisot
befortbe for twowo year but only corciofor clil
months the discussion whit
bodhtoo place in thetha senate before ts6
passage of the amendment ellowe
that that body did not consider thi
all the officecesaceia backum of a failure
elect were indeed fi0
whole discussion showed the eaca
arary to be the casccase at this shats
of the proceedings mr rawlrawla
with powerful oratorical effect4
livered thothe following on whapwhat I1

now known aaas the main bat
tion I1

at thisthia juncture I1 cannot hr
this branch of the subject
calling your honors attention toltoito

celebrated artlartiarticleclecie of recentreceU t hublitput0k
tion it will babe unnecessary ftoriforior i
to mention the authoauthorshipiship of tin6
to which I1 refer it will bobe neemi
only to name thothe this abw
which hashaa occasioned so much edca
anent and the force of which haitban
ready manifested itself I1 refer
the article entitled theahealthe ni
question the parent of it is i
member of a distinguished leilegie
firm in this town this eladore
and able production in respect I1

the of this proviso
thothothe hoar amendment may be siei
to alyaloaboundcund not only lain i

but in exclamations amongAmong tl
which I1 found j

one in respect to tuethe pomPOWment jeserving to10 huelf
power to makke all the lafikpit
cipal appointments of s

tho territory this
like Parparliamentlament to further 61claboa bc
ate this syllogism possesses
cendanacendant uncontrolleded powerpowei ini I1I1

territory or as marshallarshall11 bwfias erel i

pressed it 1I do not mean thotuo parapandi
of this productionii lut alouisMIOR
marchallmarshallmarsmarchallhail no moromore learnedearned or diiiilisis

1

ibethe reni
1

manmau engaged in this case iaiu referefa
ing to the powers of the federal goigol

has relaineretalnealaeq to itself UJ j
power to give a fu functionary finot i
as the governor of utah unisthis ardgrei i
and transcendenttranscendant authority t

other cords to makomake the Govera i
the equal of this vast power I1 inhi I3

never supposed that any identity i

the form of anrn individual hosei
behe conceived as tho d

botsot down in thothe article in
this iais one oftho syllogisms to gilgikvwwil
I1 have referred among thetho exoelteit
lations which aroare contained in 01

remarkable paper I1 findflud this okcot
tempitemplatete if you please grave ss0
leverreverreverenduldwid senbensenators laying aside 1is

busibuslbusinessness toopuspass the art


