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THE RAID UPON THE LOCAL
OFFICES.

~THE AUDITOR’S AND SHERIFF'S
CMIEI

Answer and Demurrer.

In the Third District Court, this
morning, Chief Justice Hunter on
the bench, the case of the People of
the Territory of Utah ex, rel. Arthur
Pratt, va. Theo. McKean, and the
People of the Territory of Utah ex.
rel. George C. Douglas ve. Nephi
W, Clayton, involving respectively

the title to and ion of the
offices of Sheriff of this county and
that of Territorial Auditor of Public
Accounts, came up for argument,

Sa ;{hoa:ilnnd l&nd tthrIda, Ma.rahaiﬁ
and e and others appeared
behal! gf the plaintiffs; E?haekﬂ and
Rawlins, Harkness and Kirkpatrick,
Rosborough and Merritt, Arthur
Brown aud otheis appeared in be-
half of the people.

Chief Justice Hunter, on receiv-
ing intimation that counsel were
ready to Frmd, stated that he pre-
posed to limit the time to to-dey and
to-morrow for hearing the argu-
monts in the cases—{wo arguments
on esch gide—which he thought
would be suflicient.

Mr. Rawlins, opened the case on
the part of the respondents, and
commenced by reading the plead-

ings therein, as followe:—We give | course of law.

the pa in the Clayton cease,
those, in the Bherifl’s being similar
with the exception of names:

Disirict Court, Third Judicial Dis-
trict, County of Salt Lake, Utah
Territory.

The people of the Territory of
Utah, ex. el. Geo C. Douglas,
Plaintiff,
V8. ]
Nephi W. Clayton,
Dafendant.

The defendant, Nephi W. Clay-
ton, anaweras herein, and denies that
the plaintiil, on the 16th day of
September, 1882, or at any time.
wes duly appointed fo the office of
Anditor of Pabliec Accounts of the
Territory of Utah, and denles that
the plaintiff on the 23d day of Bep-
tember, 1882, or at any time was
commisgioned Auditor of Public Ac-
counts of said Territory, or that
said plaintif at any time has been,
or is the duly appointed 07 commia-
gsioned Auditor of Public Accounts
of =aid Terrilory, or entitled to sald
ofilce, or any books, accounts or
property belonging or pertaining to
said oflice,

T

And on information and bellef

the defendant alleges that the said
George C. Douglas has not at any
time given or offered to give a bond,
conditioned for the faithfal perform-
ance of the daties of eaid office, to
the Territory ot Utah, in a sum not
leas than hslf of the revenue of the
Territory of Utah for the year 1881,
or with such sureties as the Probate
Judge of Balt Lake County deter-
mioed or would approve, or any
bond with sureties, or approved as
required by law, or that plaintiff has
ever flled with the Prebate Judge of
said counly his oath fof office or
official bond.

And the defendant denies that he
bhas or makes no claim of right to
said office, except by virtue of said
election in August, 1880, but on the
contrary he alleges that at eaid eleo-
tion he was duly elected to the office
of Auditor of Public Accounts, and
after said election he duly qualified
for sald office, and tock an oath to
support the Constitution of the
United States and the laws of said
Territory, and faithfully discharge
the duties of said office; and also
gave an official bond to the Terri-
tory of Utah, conditioned for the
m&nrﬁ pali'fmi'alnm of the

cilice in fthe amount uired
by law, and with such lnr::gu as
the Probate Judge of Salt Lake

County, Utah Territory, destermined |

and approved, which bond and oath
of office were flled with said Probate
Judge, and afterward on the 27th
day of November, 1880, the Gover-
nor of said Territory issued and de-
ilvered to the defendant a commis-
sion in the words and figures follow-
ing, to-wit:

“United States of America,.
Territory of Utah,

To all who shall sce thess presents,
greeting: " k
EKnow ye, that whereas Nephi W.
Clayton wss on the second Ea_? of
Au 1880, duly elected Auditer
of blic Aceounts In and for tie |
Territory of Utah, and he having
‘duly qualified e euch, sz appears

office o

f

l

by the Frupar evidence on flle in the

the Secretary of the Terri-

toghamfum, I, Eli H. Murray, Gov-
ernor of esaid Territory, do hereby
commission him Audltor of Public
Accounts, and suthorize and em-
power him to discharge the duties
of said office according to law, and
to enjoy the rights and emoluments
thereunto legally appertaining, for
the term prescribed by law, and un-
til his successor chzall ba elected and

| qualified to office.

In testimony whereof,[ have here

unto set my hand and caused the
Great Seal of said Territory to be af-
fixed. Done at Salt Lake City, this
27th day of November, A, D., 1880,
and of the Independence of the Uni-
ted States theone hundred and fifth,

ELr H, MURRAY,

[SEAL.] (Governor.

By the Governor:
ARTHUR L. THOMAS,
Sec’y of Utah Territory.”

That after receiving said commis-
gion, and on or about the 28th day
of November, 1880, the defendant
entered into said office and upon the
discharge of the dutles thereof, and
has not resigned, but has ever since
held and now holds said cffice, with
and ender claim of right and title
therseto, and as he ias informed and
believes his official ferm hss pot ex-
ired. And the defendant denies
at there i3 no plain. speedy and
adequate remedy in the ordicary

The dJdefendant therefore prays
judgment whether tbe court will
take further cognizance of the pro-
ceedings herein, and a-ks thaf the
action be dismissed with costs,

And the defendant further
answers herein, and, admitiing that
on or about the 16th day of Septem-
ber, 1882, the plaintiff reecived from
| the Governor of Utah an instrument
purporting to be an appeintment,de-
nies that on that day or at any time
the plaintifl’ was daly, or in anyway
appointed to the office of Aunditor of
Eubllliu Accounts of the Territery of

tah.

And the defendant admits that on
the 23d of BSsptember, 1882, the
plaintiff recelved from the said Gov-
ernor an instrument of the ferms
set out in the aflidavit of plaintiif,
and the alt:zrnative writ herein,
and therein called a commission,but
the defendant denles that cn that
day or at any {ime the plaintifl was
commmissloned Auditer of Tablic
| Acccunts of ssid Territory, or that,
since the day last aforesaid, or at
any time, he has been or is the duly
appointed or commissioned Auditor
of Public Accounts of eald Territory
or authorized or required to dis-
charge the duties of said offlce, or
entitied to the custedy of any of the
booke, accounts or other property of
said Territory, belonging or pertain-
ing 1o said office. And the de’end-
ant, on information and belief, al-
leges that the plaintiff never gave
or had filed in the office of the Pro-
bate Judge of Balt Taks County,
Utah,a bond to the Teriitory of
Utah, conditioned for the faithfu]
performance of the duties of sald
office, in a sum mnot less than half
the revenus of said Territory for the
year 188l, or with such sureties as
the Probate Judge of gald county de-
termined or wouid approve, or qual-
ified for enterlng on said office, or
‘ever gave any bond with sureties
approved by said Judge, or filed an
official oath with sald Probate
Judge,

And the defendant denles that he
has or makes no claim of right to
gaid ofiice and the posseseion there-
of, except that he was elected to
sald office 'in August, 1880; but on
the contrary the defendant alleges
that prior to August, 1850, he was a
male citizen of the United States,
over the age of tweuly-one years,
and for more than ona year

|

dutles of |

had been a constant resident in the
Territory of
payer thercin, and that after
sald election, ha tock an cath to
support the Constitution of the
United States and the laws of Utah
Territory and faithfully discharge
the duties of said ofMce, and gave
bonds to the peoplo of the Territory
of Utah as required by law, condl-
tioned for the falthful verformance
of the duties of sald ofiice In a sum
not less than haif the revenue of
eaid Terrilory for thes year 1879, and
with such sureties as were deter-
mined and approved by the Probate

Judge of Balf Laske County, Utah
and filed the same and also }l?!a oath
of office with eaid Probate Judge,
and in all respects qualified as re. |

quired by law to enter upon and
tiiseharge the duties of said office,

Utah, and a tax.|

ed fo the defendant s commission in | ed with his argument.

the words and figures following:

“‘United States of America,
Territory of Utah.

To all who shall scc thess precsents,
greeling:

“Know ye, that whereas, Nephi

W. Clayton, was on the second day

of August, A.D., 1880 duly elected

Auditor of Public Accounts in and

for the Territory of Utah, and he

having duly qualified as such, as
appears by the proper evidence on

file in the office of the Becretary of
the Territory; |
¢“Therefore, I, Eli H. Murray,

Governor of said Territory, do here-
by commssion him Auditor of Pab-
lic Accounts, and authorize and
empower him to diecharge the du-
ties of said office according to law,
and to enjoy the rizhts and emola-
ments thereunto legally appertain-
ing, for the term prezcribed by law,
and until his successor shall be
elected and gualified to office.

In testimony whereof I have
hereunto set mmy band and caused
the Great Seal of sald Territory to be
affixed.

Done at SBalt Lske City thisiwen-
iy seventh day of November A. D.
1880, and of the independence of the
Un;:ed States the one hundred and
fifth.

[spaL] ELr H, MURRAY,

| Governor.
By the Govarnor: '
ARTHUR L. THOMAS,
~ Sec’y of Utah Ter:itory.”

That after receivirg taid comu is-
slon and on or about the 28th day of
November 1880, and not in August
1€80, tha defendant entered into the
said office,and upun the dischargs of
the duties therrof, and has not re-
pigned sald oflice, and holds the
same under claim of right thereto.
And the defendant slleges that the
said office and the franchise thereof
is worth more than onse thousand
dollars, and the salary thereof is
more than one thousand dollars per
annum. And the defendant denlies
fhere 1s not a plapn, speedy and
adequate remedy in the ordinary
course of law.

Wheref{ore defendant prays judg-
ment that he be hence dismiszed
with his costs,

TERRITORY OF UTAII, } 4

County of Salt Lake, {

Nephi W. Ciayton, belng duly
sworn eays [ am the defendant in
the above entitlsd sclion, my fore-
going snswer . i true of my own
knowledge excepl as to matter
therein sfated on information and
belief snd a8 to those matters I be-
lieve it Lrue,

Bubscrived and swora to bsfore
me this — day of Oztober, 1882,

DEMURRER.

District Coart, Third Judlecial Dis.
trict, County of Salt Lake, Terrl.
tory of Utab, The People of the
Territory of Utsh ex rel.,GeorgeC.
Douglas, plaintiff, va, Nephi W,
Clayton, defendant.

And now comes the delendant
NephiW.Clayton,end demurs to the
the aflidavit of the said George C.
Douglas upon which the slternative
wiit berein is based, and demnurs to,
and alsc moves to quach, said alter-
native wrif, on the fllowing
grounds:

1—The Couri has no jur’ediztion
to hear or determine the sabject
matler in contraoversy, on proceed.
ings for a writ of mandate.
Z—Proceedings for a writ of man-
date are not & lawful mmethod of
trylng  defendant’s  title to
the office in question, nei.
ther thes safMidavit of ‘relator, nor
the allernative writ herein, states
facls suflficient to eonstitute a ciuse
of action against the defendant, for
a writof mandate or any judgwent
or relief,

Before Mr.Rawlini proceeded furth-
er in the case, Judge McBride moved
for {he peremplory writ of mandate
to iesue, and attacked the practiceof
demurring to the allernative writ,
He claimed, ou ihe parf of the
plaintiffe, that they had the right to
open and close the cass; defandants
objected, This belng a new point
raised in the easey, the court con-
cluded to taks it under advisement
till 2 p.m.. to which time the court
adjourned.

- < o'clock,
At this hiour the Court again met,
winen & de. isivn in referance o the

point over which &n adjonrnme-nt
was laken was given by Chief Jis.
tice Hunter. le denied the moiiou

He said the
two cases in question involved the
title to and the possession of the
offices of Sheriffand Auditor of Pab-
liec Aeccounts. Tobelr general con-
tention would be that the aflidavit
and the alternative writs, based up-
cn the sffidavit in these two caces
respectively.did not state facts sufli-
clent to entitle the party toany relief,
The parties seeking relief of this
gort in a proceeding of this kind
must show & clear specific right and
must be without any specified Jegal
remedy in the ordinary course of
law. The plaintiffs bad attempted
to show their right by an appoint-
ment made by the Governor of the'
Territory, which appointme:t is al-
leged to have been given oa
or akout the 16th of September of
the t year. The power
of the Governor in reepect to the
making of appointments to oflice
was special apd restrioted. He
staod like an inferior court, or a
ourt of limited jurisdiction. BSuch
must be the case in the present in-
stance, unless it could be shown
that a vacancy has happened in an
office in some particulsr manner.
The conditions msaking the ofiice

vacant must appear in the
pleadings. The plaintifls, how-
fever, had not only [failed

fo show the existence of a vacancy
in the pleadings, but they had af-
firmatively shown the non-exist
ence of the very contingency upon
which the alleged authority of the
Governor arose. They showed that
tLe defendants respectively were
duly elected to their offices at the
regular Augu-t eleclion of 13580;
that they we«:ie regularly ipacgurat-
ed in coflice pursuant to that
eleciion; that they have held said
cffices and the insiguia thereof
pursuant tosaid election, and that
they ciaimed the right to the pos.
seseion of these oflices by such ap-
pointment, or election. They
showed no vscancy haprening in
any manner in these cifices; no
resignation, and no death of an in-
cumbent, they showed nothing as a
matter of fact—unless the court
miight judicially know thata wva.
cancy had happened under the con-
ditions he had named, in which
case the Governor might have the
right to eiercise his appointing
power. His first propogition, there-
1ore, wa3 that the Auditor and Sher-

—

-
be found to give the Governg
an unrestricted right to mag
appolntments? The Revised
Statutes of the United States—Seq.
tion 1858—gave a governor {h,
m power to fill vacancies whig
happened during the recess of ),
legislative council, or happened Iy
resignation or death, and that yg
all Uongress deiined in respect
the governor making appoin;
ments unti! we come |
«come more recent legislation
that subject. Thus they foundhg
carefully Congress had restrigly
the power of a governor. Thisg
to which he had made refefy
bad some antecedents and likey
gome consequences. He was
formed that they were precludk
from discuseing this question g
he read what had been referred
as suggestione of the justices of §
Territory in respect to the condily
of affairs in this Territory. Hek
read that lelter carefuliy aud fog
nothing in it which asked that{
Governor should have uncontrgl
power to make appeintmen:« toof
Aliuding to the action of Congme
and the suggestionsc:ntalned inf
Jetter of the judges, lie remath
that they would bear the consty
tion that there was to be some
derly and regular method by whi
there shouid be proper success
selected. Congress, for want
time or some other reasop, didp
ptovide a remedy Ly & regular e
tion. What did it do? It provid
‘‘that the Governor of the Uerrile
of Utah is hereby authoriz:d to
point officers in the said Lerri'ar
to fill vacancies which may
caused by a failare to elect, eff,
And that ihe term of saild oflice
should not exceed eight months B
the suggestion of their bong
was that a regular method Le §

vided for electing succeseors,
gress, however, had sald that
Governor shouid have powsr to
special, actual vacancics, and th
their term of eflice sbould nof
ceed eight months. Congress |
not intend to create anarchy, |
only intended thal where theres
& vacancy, where perhsps a vas
cy nri:nu Lhruutgh some mn;;i gen
say 1n respect to some
then the Governor ahnul?lo C)
appointment, though the term:
the person so appeinted was not
be for two yearz, but only for

iff, elected in August, 1880 wer een-
titled to hold their respective offices
until thefr successors were elected
and qualifed, and he (Mr. Raw-
lnm) used the word ‘“‘successor” in
its proper and accurate sense, He
then proceeded to quote from the
Statutes of Utah, on this point; in
which it was clearly
incumbents ghould continue to hold
office until their successors were
elected and qualifid, and he
alzo referred to general authorities
-where the same rule ap .
Ths Utah stawates sapplied equally
to Sheriff'and auditor. They were
both cfiicers de facio; they exercis-
ed the functions of their oflices, and
they dispuled the right of the pisin-
tifls to the right to or possession of
the oflices in question. Mr. Raw-
lins, in passing, remarked that, in
the case of the auditor, it might be
coniended by the other side
tbat the acts wunder whieh
he received his appointment
were nuilities, as belng 1n confliet
with the Organic Act of the Teni-
tory. He reminded the Court, how-
ever, Lhat it must remember, if sach
& point were raieed, that this legisla-
tion had been upon the statute biooks
since the year 1852—350 yesrs—and
that 1t had bcen continuously acied
upon, it kal never been disap.
proved, Congress had never declared
it un:onstitutional. But was this
iegislation in conflict with the Oz-
ganlo Acl? An act of the Legisla-
ture was presumed to be constitu-
Lionsl, and while it was competent
for the courts of superior jurisdie-
tion vo pass upon it and declare it
vold cor not in harmony with the
Constitution, yet it was a power
t?:y wouzld very reluctantly exer-
cise,

He did not question the right of the
court to look into the constitutlon-
alily of these acte; but he certainly
objecled to a governor declaring
them unconstilutional for the pur-
pose of creating vacancies which he
might fil!, Ia barmony with the
essential principles of Republican
Government, in harmony with
BMr.,

l

of
& governor making appointments
to any office was very exceptional
and always sirictly guarded, cut
down to {he narrowest poseible lim-

of Judge McBride to disregard de-

and thereafter the Governor of the
Tegritory of Utah issned and deliver.

I

murrer,
Br. Rawling accordingly procesd.

|

from this?

ii.  Where could counsel find any-
thing in the leglsiation of Con

that iodicated & policy difleront

What statute gonld

|

provided that!

| the inter

months, The discussion
took place in tha SBenate before

passage of the amendmient show
that that body did not consider th
all the officer, because of a { '
elect, were vacautf, Iudeed,
whole discussion ehowed the oa
trary to be the case. Af thisst
of the proceedings, Mr. Rawl
with powerful oratocical effect!
livered the following on what
now known as “The Main
ticn:”

““At this juncture, I canuot I
this branch of the subject wilh
calling your honor’s attention b
fiehbrnlted mitga of recent pub

on. It wil unnecessary for
to mention the authorship of {
to which I refer; it will be necess
only to name the title'of this art
which has occasioned 20 much &
ment, and the force of which ha
ready manifested itself. I refer
the article entitled *The M
Question.” The parent of it is
member of a distinguished g
and able preduction, in respect |
partation of this provisl
(tbe Hoar amendment), may be#
to abound, not only in sylloglt
but in exclamatlious. Among |
eyllogisms which 1 found ;
coe In respect to the govel |
ment reserving to iiself B
power (o make all the pi
cipal appolntments of cfficers!
the Territory. This governmen!
like Parliament{~to further elabor
ate this syllogism — posses-es tran-
cendant, uncontrolled power in |,
territory; or as Marshall bas & ,
prezsed it—I do not mean the pary
of this production, Lubt anotlk ,
Marchall, noc more learned or ¢
tingulshed, perhape, than tbhe genth
man engaged in this case—in refe ;
ing to the powers of the federal gl
crnment, hss retalne] to itself |
power to give a functionary kng
as the Governor of Utah, ihis go
and {ranscendent authority —
other words to maske the Govel
the equsrl of this vast power. 1
never supposed that auy identily
the form of an individusl, howe
guperb,could be conceived as the
set down in the article in questl
Thisisone of the syllogls |
I have refoirred. Among the ex
mations which are contained in
remarkable paper, I find this: O
template, if you please, grave s
reverend senstors, laying aside !
poriant business to paes the a¢

|




