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were compelled to let them have
their own way the people in the
cars became panic stricken and
many of them crouched trembling
on the floor of the cars praying for
rescue frowfrom the elements while the
drivers dodged the serial missiles as
best they could

all over the city the damage was
heavy in charles street the win-
dows looked as if they had been on
a battlefield in the annexeannece the
rain wind and hallhail did more severe
damage than in the city walls
were swept down houses unroofed
glass smashed antiana other damage
done

DISPOSING OF ESTATES

at the last session of the territo-
rial supreme court a deedecisionision was
made in the S S walker estaterestate
case and it was announced that
judge anderson would at a future
date deliver the courts opinion
saturday afternoon april the
judge completed and filed the fol-
lowing as the courts ruling

in the supreme court of the ter-
ritory of utah in the matter of the
estate of samuel sharp walker
deceased

appeal from the third district
court henderson judge

marshall royleroyie attorney forfoe
the executor

W H dickson attorney for the
purchaser

P L williams amicus curiae
AxDERsoN J this is an ap-

peal from a judgment of the
third district court refusing to con-
firm certain sales of real estate
made by the executors of samuel S
walker deceased the deceased
died september 1887 in salt
lake county in this territory seized
of a large amount of real estate he
left a widow and six children he
left a will made in 1882 by which
he devised to his widow during her
natural life one third of all his
estate and the balance of hisfats estate
to his children he also directed in
his will that his executors pay to
each of hisbis children on attaining
the age of majority the sum of livefive
thousand dollars the seventh
clause of the will in as followsfollow4

seventh the executors of this
will shall have power to sell either
at public or private valepale in their dis-
cretioncret lon any portion of my estate for
the purpose of effectuating the inten-
tions and commands hereof

the last clause of the will is as
follows 1vlastylastly I1 hereby I1 aappoint iabbrothers joseph BR walker aana
matthew H walker or in case 0of
the death of either of them theh
survivor the executors of this my
last will and testament and neither
of them shall be required to give
bonds for the faithful performance
of their duties berehereunderunder 12

the will was duly admitted to
probate and the executors named
entered upon their duties and in
their capacity as such executors
made various contracts for the sale
of portions of the real estate for the
purpose of paying off the indebted-
ness of the estate these contracts
were reported by the executors to

the probate court and an order was
asked confirming the saleasalefLandand no-
tices were given pursuant to the
statute that a hearing would be had
upon the hearing the probate court
refused to confirm the sales because
no notice of such sales had been
given by the executors and the ex-
ecutors appealed fromfroin that order to
the district court upon the hear-
ing in the district court it was
shown that the several parcels of
real estate hadbad been sold by the ex

at private sale without no-
tice the widow and some of the
children testified that the sales
were fair that they were in the in
terest of the estate and that no one
was opposing the confirmation the
court found that the executors hadbad
acted in good faith and that the
sales had been fairly made but de-
nied the motion of the executors to
confirm the sale because no notice
had been given from this order
the executors have appealed to this
court and the sole question pre-
sented for our determination is
whether the executors had the
authority under the will to make
the sales without advertising before
the sales were made I1

at common law the panr and
authority given under a will was
exercised the same as any other
authority and the will was to be
looked to and consulted on the ques-
tion of power the same as where a
party acted under a power of attor-
ney and it was unnecessary to have
the aid of the probate court iuin exe-
cuting it but in this territory while
the right to dispose of property by
will is not limited by statute the
statutes regulate the exercise of the
right and prescribe the manner in
which in certain cases the author-
ity conferred by the will may be
executed by the eexecutors

the statutes of this territory in
regard to the settlement of estates of
decedentsdecedents provides that no sale
of any property of the estate of a
decedent isA valid unless made under
an order of the probate court ex-
cept as otherwise provided in this
chapter all sales must be reported
under oath to and be confirmed by
the court before the title of the prop-
erty soldsod passes compiled lawsseesec other sections of the
statlate prescribe what the order of
sale shall contain the notice of sale
that shall be given the return of
the sale to the court the manner in
which sales may be confirmed and
the notice that hall be given of the
application for the order of confirma
boxia the statute provides with
jauchuuch particularity the mode of pro-
cedureure in all cases of sale of the real
estateab of decedentsdece dents where there is
no will or where the will fallsfails to
airdirect howbow sales shall be made the
exceptions to the mode of sale pre-
scribed in the statute referred to in
section are found in seesec
and are as follows

ifwhen property isiff directed by a
will to be sold or authority is given
by the will to sell property the ex-
ecutor may sell any property of the
estate without order of the court and
at either public or private triesale sandlzwith or without notice as thehe testa-
tor

e
may have directed but the ex-

ecutor must mike return of such

sales as in other owescases and if direc-
tions are given in the will as to the
mode of selling or the particular
property to be sold such directdirectionsiorA
must be observed finn either cawcase
no title passes unless the sale is con-
firmed by the court

where a will confers upon an
executor a power coupled with an
interest or the fee in the estate is
devised to the executor in trust for
the benefit of other persons and the
intention of the testator to take the
management otof hishim estate out of the
probate act is clear the interest
vested in the executor and the
power and authority given him by
the will authorize him after the
will has been probated to proceed
to sell real estate in the manner
directed by the will without obtain-
ing an order of sale from the probate
court and without giving the
statutory notice of such saleowe and
without asking the court for an order
of confirmation

estate of delaney 49 cal 76
payne vs payne 18
norris vs harris 1615 265625566
larco 30
estate of durham 49 t

but a diffdifferentbrent rule prevails where
the will confers upon the executor a
mere naked power not coupled with
any interest in such a cawcase if
authority to sell is given by the will
or the will directs a sale of property
an order of sale by the court is un-
necessary and the executor may
sell without such order in the man-
ner directed by the testator but if
the testator has given no directions
in the will the case comes within
the provisions of the probate act
and the sale must be conducted un-
der the orders of the probate court
and in accordance with the statute
estate of durham supra in this
case it is not contended that the
will confers anything more than a
mere power the executors have so
treated it and have in all respects
complied with the s statutefatute except 4

that no notice was given of the sale
but counsel for appellants contend
therillthe will authorized the executors to
sell without notice if in the exercise
of their discretion they determined
to sell in that way that the lan-
guage

an
of the will authorizing them

to sell either at public or private
sale in their discretion left the
question of notice as much in their
discretion as the question as to
whether the sale would be public or
private

at the time this will was made
the statute of this territory pro-
vided that an executor should give
notice of the sale of property the
same as an administrator unless
there were special directions given
in the will in which rasecase he was to
be governed by such direction the
present statute provides that the sale
may be either with or without no-
ties

no-
tice as the testator may have direct-
ed and that if directions are given
as to the mode of sellinselling 0orr the
particular property to nbe sold
suchlauch directions must be ob-
served we think that as to thetee
question of notice there tois no ma-
terial difference in the two statutes
the earlier utah statute was an ex-
act copy of the california statute in
force prior to july 1874 and the


