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A MOST ASTONISHING “OPINION.”

WE publish today the full text of
the opinion of the Supreme Court
of the Uniled Btates in relation to
the Idaho Test Oath case. We were
surprised when the purport of the
decision reached us by press dis-
patch. Wy are much more surprised
after reading the opinion of the
Court. Our astouishment is two-
fold: First, thai the Court did not
seize upon points that might have
been taken, which would have been
al least plausible; and, second, thut
they have entirely avoided and ut-
terly ignored the quention on which
the whole case turpe.

That question was uvot whether n
person who breaks the law 1o rela-
tion to polygniny aud polygamous
practices, or who aids and nbets,
counsgls or ndvises its violation, may
be disfranchlsed. No suech hypo-
thesis was presented to the court,
And yet this s made the basis of
the whole argument indulged ip by
the court. 7 )

Thatir ¢itations from the declsions
in the Reynolds and Murphy casvs
have little or ne Luaring wpon the
issue in this case. They relate to
the practice of polygamy. But in-
cldentally they touch on the ques-
tion of beliefl nnd the freedom of
opinien, und, so faras they are rele-
vant to the prescnt question, they
are dead aguinst the conclusiou
which the Court has reached. They
declare that it is only overt acts
against peace and good order that
onn be touched by legislation,
and that liberty of faith and wor-
ship are secured to all religionists
hy the Copstitution and the Institu-
tivns of this republie.

The appellant in thls case waes not
n bigmnistor polygumist, aud he did
pot aid or abet, counsel or udvise
anyone to commit an vffense against
the laws. He was sitbply n member
of a Church sume other members of
which, It js claimed, were polygza-
mists apd did aid and abet the prae-
tice of polygamy. The question was,
whether he could be punished or
deprived of any political rights or

| privileges Liecnuse of the overt acts
| ofothier people, when it could not be
shown, and wrs not even claimed or
pretended, that he had coninmitted
any such overt act himself, This
question the Court hus aot evun
alluded to.

The deeision, then, is pot n de-
aislon of the mutter in litigation,ex-
cept that the Court says the test
oath law js pot in violation of the
Constitution, nnd yet in giviog
their rensons for arriving nt this
conclusion, they are silent upon the
facts nand arguments which depon-
strated its uncoustitutionality.

And this 1s not all. The Court
misstates the claim of counsel for the
appeliant nnd goes so far as to put
language inty thelr mouths which
is the exact opposite of their worils.
For instunce the Court anys:

7t is assumed by counsel of the pe-
titioner that because no modo of wor-
ship can be established or rellgious
tenets enforead in this conntry, there-
fore any form of worship may be fol-
lowed nnd any teneta, however de-
structive of soclety. may be held and
advocated, if asserted to be A part of
the retigious @douirines of thiose advo-
cating and practieing them, But noth-
ing ia furiher from the truth. Whilst
legislation for the esiabllsbment of a
religion is foibidden, and ita freoe ex-
ercise permilted, i. does not follow
that everything which may he wso
ailled can be tolerated. Crime is not
the less vdious because sanclioned by
what any particular sect may desig-
nate as rojigion,”

That counsel for the defendant
did not “assume’? thir,may be readily

from their brief, p. 38:

“From the forsgoing it conclusively
appoars that a man may enterlain an
religious opinion, belief [faith, or zenti-
ment ho cheoges, and there iy no eivil
power or authority that ean in any
way, directly or indirectly, restimin or
interfere with that opinion, nor de-

privileges of cltizenship because there-
of

the free oxcreise of hia religion,! wor-
ship ‘according to the dtotates of
his conscience,’ and perform such
‘acts,’ and engage in such ‘practices’
s be may deem 'most acceptable to
his Creatar,’ provided hc commits no
criminal offense. It is only when he
has done an act that the law bas de-
clared to be eriminal that he can be
punished er deprived of any right
common to his fellow-gitizens, and
thon he is not punished, or thus du-
prived, hecause of his opinion but be-
canse of the commission of the act
whiech has been forbidden by law.

It is not A orimoe, and In this coantry
cannot be made a orime, to belong to
any particular chureh,and this, as we
sball hereafter seo. even Lhough it
tench bigamy and polygamy. No
legiatative autbhority bas ever attempt-
od 10 make such a law. The full ex-
tent to which a statute migbt go would
be to punish the net of bigamy vur
polygamy when committed.

The appellant, in ‘“‘tho free exercise
of religion.” was entitled to his mem-
bership in tbe!,Mormon Church. He

had committed ne aet forbidden by
law. Therefore the provisions of the

|
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Tdahko atatute disfranchising and debar-
ring him [from office arc unconstitu-
tional and void.

We state, without the slightest
hesitation, that this position of
the learned counsel is impregodble.
It cannut be overturped by law or
logie. The only thing the Court
coull do ngainst it wns to misunder-
stand or misrepresent it, and that
they have done obe or the other is
palpable. They sny counsel for the
defendant bave assumed that nny
form of worship mny be followed,
however destrueti ve of society, if ns-
serted “to be part of religisus doc-
trine; while couunsel actunlly way
that n man may worship aceording
to the dictates of couscience, pro-
vided he commits no criminal act,
uwnd that he may be punjshed nnd
deprived of rights commen to his
fullow citizens lor an act which has
been forbidden by law!

The case of the appeliant I8 thus
stnted by his #nunsel In their brief,

. 1
i 1t is not denied, and consequently
.8 admitted, that he had the qualifica-

tions of citizenship, age. and residence;
he was not under the disability of any
conviction for treasoll, felony, or brib-
ery; he was not registered or entitled
to volo at any othar pluee; he was not
a bigamist or polygamist; e did not,
and wonld uot, pnblicly or privately,
or in any manner whatever, teach, ad-
vige, counsel, or encourage any per-
gon {o commil bigamy or polygamy.
nor uny other crime. and ke regarded
the Conastitttion and Iaws, as interpret-

| ed by the courts, a8 the supreme law

o
the iand, any teachings of the Ofuu-c{

seen from the following extract|to the contrary notwithstanding.”

1tis elear fromn this 1 hat the appel-
Innt had committed ne overt set
agaiusttholaw, nor aided nor ad vised
others to o 8o, nnd, furtlier, that he
had aworn he would not. And yet
the whole argument of the Court to

prive him of any of the rights or | excuse their decision Is directesd

agninst the practice of polygamy,

“It is equally clear lhat he may, in | the earrytng into effeet of doctrines

and tenets which are opposed to the
ecriminal lawe of the country, as
though the appellant had bLeen
ound gutlty of this offense.

In commenting upon the test onth,
the Court says!

#With the exception of persons un-
der guardianship or of unsound mind
it simply excludes from the privilego
of voting. or of holding any office of
bonor, truat or profit, those who hive
been convicted of certain offenses, and
1liose who advocate a practical resist- |
ance to the laws of the Territory and
justify and approve the commirsion of
erimos ferbidden by it.”

This is perfectly natounsing. The
ohjection to the test oath is not
founded upon annything thus ex-
pressed by the court, but upon the
exclusion from the privitege of vot-
ing and holding office of citizens
who hiive neither been convieted
ot those offensem nor have commit-



