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W G higley ef al J district coart
in this case showsshows that

the commenced anhu original
suit against the defendants inin the pro-
bate couet in salt lake county upon
a promissory blotehote given by the defend
ants tomtor the plaintiffsplaintiffig to this buitsuit the
defendants appeared and without object
tionbiontoato the jurisdiction of the probate
courcourtt filed an answer afterward the
case was tried before a jury which re
suitededited in a verdict midand judgment foifox
the plaintiff from this they took an
appeal but failed to perfect it in timtime ea
after the appeal was dismissed the dis-
trictbrict court of the third judicial DIals
i on the application of the defede

v ants issued a writ of certiorari which
brought the casetocaietocasocase to the district court

edth e hearing the districtt court heldhel
that the probate court had not jurisdic-
tiont the judgment was therefore t re-
versed and the buiteuit dismissed an aapp
liealitealbb41 bringsbringa the case to thisthia court theTh

Y

onlykooly questionJuestion involved is haveehave thth
pr courts in this territory juris-
diction in civil cases at common law

this question isIE joto bepe ettlel bydewael i

miningter wingilag the truetrae meaning ofbf I1

PA th Of tah2 e
g

ak The Organic act iral
these questions the

dilativedative power of the governor anandalgislegis-
lative assembly of this territory X

shall examine first the act of utah i1
secsee 23 a 30 of the acts of utah propros
vides shall be a judge of pro-
batehatobatobatehate in each county within this terri i

cartory3 whose jurisdiction within his
court in all cases arises within theirthell

thu lawstaws off
the territory lleoiseo al of the samo
act says the astramWate courts inla
their respectiverespectitiivi havehare power tdto
exercise both civicivil
and I1 nd as weiwel jn chancery
as at commonmonmod law when not prohibited
hyby enactment and they
hallbe govigovernedfined by the bamesame gebetgeneralaliril

rules and regulations aias to practice aa
the courts otheruther partsparti of the
the same art provideprovia forfok a courtl

athiathe keeping t of a clerkciok and d record by
these courtycourtscourts with a sheriff to execute
their process they ardaarealsoalboaIso ed

and petit jurors thu
providingft for them all the common law
requisitesre oraofaof a court of record seosec 1

p 34 of tilethe utah laws provides that
1 ailaliall the courts of this territory shallsh
navebave lawjaw and equityalty jurisdiction 1id
civilI1 il cases arndarid ttetwethe mmodeode of cioceprocedureur
shall in saidsald courts 11 notnoi
perceiving einyany ambiguity pr uncertain-
ty in the meaning of these statutes I1
must conclude that if the legislature

valad powerpowen to confer this jurisdiction on
these courts it has been done I1 thereethere
fore pass totic inquire whether there is the
requisite legislative power in thelthe gov
ernarerndrandgrandand legislative Assemblyof utah
to confer this jurisdiction to deter-
mine this I1 shall look to theOrthe Organicgariact and examine it in connection wwitht
the constitution and laws of the unit
ed states and with the decideoldecisionsfonslons of ththe
supreme court
iratiaatlaar aw the right lidd duty lof the
legislative departmentbof all govern-
mentsmeats whwhenannotnot nestrestrestrainedraineralpedbbyy a coalconsti-
tution

sti
to provide courts and to limit

nisfis or set bounds to their judicialjudicial
powers thithycoilsconstitution of the unitedgeatesStatesArtart 3 sec 1 bays the judicial
power of the united states snail be
vestedveste one supreme court and ddig
suchuch inferior courts as the conCoDcongressgrebogreso

may from time to time ordain and eslea
cablishtabta blishliah 11 by this itft appears ththatat con-
gressress iajs charged with he dutduax of pro-
viding abybY I1lawalfialvi i apis heredi witwi thinthic
its legislativeeg power fornor lisitinlimiting 001
fixing dhethe number of mkemie of ighth
sapSavsupreme courtourt aflaanaand of0f prescribingaiagi tw
lawiki the number of inferior Ccourtsourta Wwittait
the m Jerlof their jjudgeadeo s anaanuandr for tmhd1Ioriginal and appellate jurisdictionon 60
each adwellas wellweil as their exclusive or con
curra pajudicialiclal dwars and habel
late jeriadjurisdiction odthe supreme counti

the sarab artlattlarticlealej fseosec 2 after sta
ththelmaeaeblen of easescases to0 which
pawpampower gathe united states shallshail extend

there are eleven anuand after
stating the clashes 1ina which

I1

vieilhetie d
prem e dourtcourt I1havelave oaforiginal duna
diction adds that in all lothier teasesbases it
ahall baerer appellate Jjurisdictionbb pothloth
as tal ui facet wilhwithhsiohbuchsuehsuch 0

tiongtionandnaudandaud as
C0ngrestesirailtallh inankyinkyilg heehere we find it
is not ononly1 tbttha g i lit the duty of i

congressCongreaa to limit by law the appellate

jurisdiction at0 the supremeein court to
create inferior courts aandad tto0 confer

original jurisdiction which
may be aciusaclusexclusiveivelve or coconcurrentno trent attheat thetho
discretionebion of congress

Bby the act of Cpogress sept 24 1789
congress exercised its unquestionablequestionableup
right to create Inferinferiorloiiol courts to limit
their jurisdictionjuriedleaionalon and to regulate thethel
appellate Jjurisdictionurie lotion of the supreme
court thesetose are referred to not bebetbejI1j

cause theythoy bettlefettle jhbthe question now bebelbett

before us but because they establish
what everyoveryeveryoneone must concede that it is
a rightful subject ofdf legislation to limit
to giad to fix and to setseh bounds to jjudi-
cial and if need require to
create new courts and abolish old ones
when not restrained by a constitution
or a paramount law it has been claim-
ed that the Organorganiclib act is a constitu-
tion for utah a claimclaira bfby pono
coursecoarse bf reasoningMoningrb icancan bal sustainedI1tied
yet if it 66 ft settlebettle ththibthisisi
question paW luninlunia I1

be observed ilafthat thelethere la19 nilniilainiain andandl
necessary distinction i- beto drawn bbewbei
twe the constitution of the
StbialeslAtes and the 4ST

or an organic adtactaiof a abrterritoryto 71 inid reirelre i

ration W e of t e I1

dative powers contain PA in in thetha
constitution of the lit ar AV

1

ingZ beenb n given by the states for alnaaina
trtTo0 itriaTa supreme lawilltilIBiii understood to
construedbeeber strictly r thauthatthatisis 4i

thorlee the congress to legislate oniloni
such subjecta andon 0onlyly buchench subjects
as are expressly or beobepby necessaryni impei
cation thetherein contained the i

of a state and an act
airefire bolitbolindtdTb construed liberally 3 tuatthat
IB11 to authorizeab ho ireize legislation on aliall right I
ilallailull subjects ofbf legislation unless it bjbej
on subjects by it prohibited this is in
harmony withath the theortheoryyi if not with
the practicetldetide batheof the american states
that aikalkQ juptjust powers pfaf the gavegovern orsiask
dlehieare derived fromfroal ine consent afoft iheithelbe
governed before proceeding to the
organic act I1 willill remark that nei-
ther the constitution or a law of the
united states limits or attempts tto
limit except in a very fewfear baescabes th
power either 0of the ex judicial 1

or legislative n the and
that no law of congress exists which
defines limits fixes or sets bounds to
the judicial powerwen of the probate courts
in wiswib territoryor organic act seebee 441
caysi the ceglalegislativegactive powpoevandwenand authorauthors1

ity of said territory shall be vested iniq
the governor

i baillbly seesec 6 says 1 the legislative powepowwa
eer lfof fyd territory shall extend to altallal
rightful subjectssubjecti of legislation conjcon

with tiietilethe constitution of the
united states and the provisions of

aouacU thenthea followollooliow cert inhibi-
tions amamong which thedit jurisdiction of

theghehe probate courts is not mentioned
directly or indirectly weweiniu thibthis laniiani

bindfind thishla legislative power exexi i

presslypreasly given if it be consistent withwun
thothe constitution ot the united statesstaves 11

andandla ibbe aa rightful
lation yahwhicheh T1 trust I1 have before
Ashown that it is an act
is consistent that is not inconsistent
when thibthe constitution says jioaionothingthino
upon a subject of power of a
court potnot therein named a statute nam-
ing the court andanil limiting its i

tion must be consistent with the con-
stitutionution one statute naminga bouab
without seating bounds toils
lais not inconsistent with another statute
nanamingclug the bamesame chuicourtt and bettinghetting

felsl whuavhen auaua
isig expressly given in ait

hidir r n 4t affato-a legisla
tive depart factodatto leg 1 alyonon all nightright
fuiful subjects such a pohpoipower
ought not to be neutralized by atthe

I1

fjordsfl therein unless these otherotheawowordswordard
clearly showed sucsuch anh intent or atatt
leasen intent to mrmakethp apscpscabeancase an ex
c lo10 a gegeneralneralenal power it Is nonot
cesceasaroceasary ta enumerate the b i

ejectsjesjep
I1

illkil
1 which1

ihp eg a ap s8sii
lany espreIV itsIN lawful

noror toltot enumerate exceptions to ilits
1

right it iis quaifebuce bhough for our purpurl
posea to show what haahas before beenk

that the legislative power
fixingfixing giving limiting or setting
bounds to judicial powerpowersbissisis arighta rightfulfulfal

i1 ot0it legislation eleaer ioilearlydearly
nesresnestracestrainedlaed byver randland that
in the case at bar no higher power hashaa
restrained it passing over several matlmatii

tera contacontainedinid idld andandi
the organic act relating i

to inhibitions i

on labhlagh bresilsidn aiaalaandaudi nd TterritorialJrrlt0rial legis
pow erbers not necessary tto be nnam-

ed
m

I1 veedieuietiecause noti affecting ththejase8 afatt
barbari I1 proceed to the ninth
the organic acal masavaThethe
judicialud adial powerd ww shall be
wate iditt a6 supreme plstrict

SVlobatobat iq ro juway
weth e Ppeacedace 9therher i Jurisdictionof
ral courts herein providedprovidedaided ifor bothoth the
appellate and original shall be as limit

ededbyby law by what law A law of
congress or of ththe territorytory A
law then in existence or a law thereathereaf-
ter

f
to be passed none others are pos-

sible certainly notanot a law of congress
nor a lawladof of ththe6 territory then inU jex
faience for there was none normoil calicall aiit
be a law of congress for none has been
passed Is it not then evident that it
means a law of the territory thereafter
to be passed if in this I1 am
it isa impossible for me to perceive my
error then here I1 find thothe legislative
power expressly given as if the power
mentioned in beobee 6 was again thought
of and again affirmed or re enacted it
has been again suggested and it may
again be suggested that the words as
limited lyby law implies alft lawaw then in
forforcepscelas the word limited is in the
past tense which I1 concede is
fatamea forcefored it wouldwould havebave great
force if there hidhad been any law batfat the
united states or of the territory then
iriifa force on this subject but as there was
none and as congress has not sincebince
passed any far this or bilyany other tertei

montana excepted seosee act of
congress of march 1867 p and as
the organic act of the territory of
Wiswisconsinconsiaconsla passedpas 1836 contained the
same fprd in thibthis respect ass codr own
andasand as congress nevennever passed any law
for that territory the conclusion is irin

that Congress used the word
limited with reference to future terri

legislation jiit evaa hekhem
supreme court in the case of the insids
co vs cannertCanter I1 peters allail and in the
drieddred scott case 19 howard ppap

that Congre the territories haflhad
khethe combinercombi nedneO powers p the general
government and of ustatea state rovern
mehifeht afooif eo ththen does IVlur notot follfoil as
ait logical deduction that bylutby seosec 4 ofteof be
organic act congress conferred on the
governor and legislative assembly
that part of its power which as a state
ac ouid exercise Is it rereasonable to
suppose abatblat congress bbyy d
that the legislative powpowerer shallshail11 be
vested etc and shall extend to all
rirightful s objects of legislation intend-
ed within otro w
er limits than the fair and reasonable
import ofdf their wordsworda would staily
anyiny moremora than it intended to extend
ohpthosesa as to include 1

tion on subjects properly nationalI1
ought thesetheaeso wordwordsa to be cestrarestrainedined so

atoas to limit this power to subjects lessjess
i thanthail would exist ifit utah
I1 will look a little furtherfarther to eeebee 913 laJP

i1 which I1 fondfind when speaking concern
ing jurisdiction thaaha
ofodthethe peace shall not have jurisdiction
of any matter in controversy where the
titleto pt landlana mayrmayfledin in
edisidisdisputeu e or Wwherehere the i debtsdebbdebt or bumsum
claelaclammedhhallshall exceed one hundred dol-
larsarsans which Isesthethe only limitation when
speaking concerning jurisdiction we
find in this section and that isih confined
to justices of the peace andaudand there
fore has libaib referenoferenc to any of the other
courts if to this we apply the maxim
otof expressexpressionlonion gateate81 altenusattealteriia itIC

will include in the territorial legisla 4i

tiye discretion the jurisdiction of all afithe
courts except justices of the peace andana
it will also include them with the exexi 4

of the cases expressly named
the proviso proceeds and sayssaya vandlandkandla nd

the said supreme and district courts
respectively shall possess chancery as
well as common law jjurisdictiondriad lotion 21

without this clause it would have beenbeena
to have conferredbhee

territorial judicial power on the other
two courts viz the justices of thethel
peace and probate courts but with it
there Is a further limitation
tion which Is the supreme and district
courts must possess common law and
chancechanceryry this cannot be
taken from fiewthem buatt

withstandingnotwithstandingnot itnabie
both appellate and original itis to be ex-
ercisedexcised asitabat bhailahall be law
it has been claimed that the maxim
above mentioned
ingisth the exclusion of aitalt othothersbrall apapa
plies in this phrase to the jurisdiction
of the courts inasmuch as it expressly
names the and district courts
and doesdoea not hamenamename thiethe probate courts
aad or he voepoe f bat athia8
proves too much as it antientirelyrely excludes
justices odthe peace Besbesidesldesides before
the proproviso in thhamehaaebame section theprovardvirdpower to limit or prescribe tilthea jurisdic-
tion ofellall thathetha courts isla expresslyly given

the naming of the and dis-
trict courts in this proviso saying
they bhailshallI1 1possessobsess ebchanceryan cery as well as

common law is to be un-
derstoodderstood aaas I1 havhavee before said as ex-
cluding pfaf the legislative
assembly to take from these two courts

ma ehachathaneba cery ththasleivviewblew I1ew ofbl
thethe agdimit the con-
sideration that congress as
legislature has not power to legislegislatelatee

relating internal police afpfofa state
in a state capacity 1Id that it was then
authorizing the legislative assembly
to regulate the internalinterna1 affataffairsrs 1 6off the
territory and that in a state a com-
monin lawwurt absence
of s df htasta

gujtit to hithutbbit6 dnndon e 01 exercisep
1I1 amana safe in laying that in everyState

in ihothoith union where the bamesame courts
have hota and aiW
jurisdiction the y jurisdiction
has been given Jeitheroither Mm the
tion or bybj fatutetatutetuto I1 11I 1

1

1

iranechancery juriesuriediccion musimust beggenbeewengaven
of these hyswaysays secseesec 4wentpenten

11 eqM p it1 notednote d theseI1 w iunjar
dldictions arebrebo aewarabarite and distinct aaudladiad
when chancery jurisdiction lais given to
a common law court itu only another
power added

this combination 60of uniaarlajurisdictionsdictions inili
the sameearne court Isliss ofoff americanenicaerica origin
these words in teieithei proviso cancanhcanu isavelaavea
full and juadjuar meaning and lweike1lesveleavewe it
within the power to confer original ja-
ris

ju-
risdictionris ohott the probate courts

we further remark that jjurisdictionu risdiction
is of several kinds J

1 it is original
212 it is appellate uw ont
both of these may be exercised in the

samsamee case ththatst is iditi oa court original
and in the other appellate juriedjurisdictionlotion

t and that whether the case be one 01
chancery or comman law cognizanceI1

3 it is exclusive
4 it laIs concurrent y
A a

court and no other has power j
to adjudicate on the subject matter of v
the suit
TA jurisdiction Is
tedi i or morethanethein two courtscourthaveshave
power to adjudicate upon ane subject
matter of the suitguit both otof which arareie
faWlfamilarfamiliarlar to malimaiius allnil seosec 1L Bonviera inL
D ifftif ift were conceded which
however 14i nodnot conceded that cen

grese conferred on the district cournaCourfa
original jurisdiction irr territorial
criminal cases would it follow jbhaftL
actdt of the Leillelllegislatureslature conferring lislikjuris-
diction

ils
on another pourt wouldwould bejan

organ tfV actacta ABO

long as the jurieujurieLjurisdictiondiction was not taken
from the district court

ifan act create aacoupourarj aullauli
n would anether act creerere

atine another court andano giving it the
same the firstareti be incon-
sistent with the firstAct

i two
buted athe bamesame time
these two courts havehaie coneonconcurrentcurren juris-
diction Is northisnot this common leglegisla-
tion

taialala

an alien magmakma sue a citizen
1 ofot the

united states in a state court or in the
united states Courtsrinfin certainamses
thatisthat is both Courts havhayojjurisdictionurlac lotion
Is state jurisdiction
to its courts idiri such casescaseb urist
ent the of thetho united
states or the ladof congress gebpebiee act
of congress sept auh 1889 becosec olioll 11
in this section 9 the words in connect
tion with theathe jurisdictiondiction of the
exclusive and concurrent are not used
there are therefore no words used
giving them the very
extensive iniinaportooffmeanmeaninging whichcon-
fersfera exclusivee organalor alual jurisdictionjurisjurls diction on
the district courts or that
whole appellate 1 jurisdiction

court
it M bebd uninterestingresti 9 fo look

into thatheha tiliiitermm limited ondOno examina
law dictionaries idolda hot

find the word limit butbat I1 doAd the
words limits and limitations Zimitamith
tiontiou is the end of time appointed by
law within1 thin whichft iab a partypartpatty may sue for
aandnd recover arighta limits is applied
tto0 boundaries such as States Territories
countiescoun d1I s towns and jail limits
LIMIlimitsincysenaya websteris16 bounbountistidtio botinds
set bounds nixedfixed to limit is to bound
to set bounds to fix bounds which
when applied judicialto must

1 mean to define to fix to set bounds to
limitedlimite its conceded is in the past
time bubeitf aahg Vknavehave before shown in
this section it is used with reference to
a future signification and with refer

and appellate
ilciledictionliction of all the courts the supreme
court has heidheld tiloughthough I1
rhbously1181 that it ihas originalal jurisdiction
in chancery Aallali conourconcurur thatthad the dis-
trict courts lvegyehavebave in
huchbuch cases if then the supreme courtourt
is right andmid XT am wrong ththeseseebeetwotwo
courts havehaye concurrent jurisdiction
evenavegyiitt thoughth the word concurrent
when applied tojurisdiction iais not used
in the organ le adtadb 1

r

if abebe or thesethebe two
charls tohtoAave
can it be inconsistent with
act to confer
thonon court 4 v i
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