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‘i:nsnil'mny OF UTAH.
* 'SUPREME Cmm'r,

Before the Hon..J. B. M¢cKean, C. J.,
C. M, ,Hawlej, -
and. rr AT

O ﬂtriﬂkland ‘
Appeiil from the

Cronyn & Pefris,
V. = Third |
W. G. Higleyy.&f al. ) Distriet Coprt.

The trinauri t in this case shows that

the plaintifs cnmmenced an original
smt t the defendants in the Pro-
bate Contt, in B:.lt Lake County d’ }lpc:in
a pro note given e defend-
m})h ilfry 1liﬂﬁﬁl. ‘lgr &h suit the
defe ts & poa:ed and without objec-
tion ‘to the fuﬁsdlﬂﬁmn of the Probate
Coutt filed an answer; afterward the
case was tried before & . which re-
aulted in a werdict an ' ent for

the plaintlﬂ'. From this they took an
APr but failed to perfect It in time.
After the appeal was dismissed the Diﬂ
triet Court aof the Third Judicial Di
trict, on the application of the defend-
ants, issued a writ of certiorari
braug‘ht. the case to the District Court. {
On the hearing, the District Court hel
that the Prubnbo Court had not jurisdic
tioa. e judgment was, therefore, res
vefsed and the suit dismissed. An ap-
peal brings the c¢ase to this Court. el
onl uﬂatiun involved is, have thq
Pro ata Courts in this Tarritory juriss
diction in civil cases at common law?
This question is to be gettled by de-
termining the true meaning of =~ .. °

4_;.; The Acts of Utah;-
The Organic Aet,

rll---
_| ~A |

| |
Theae guestions also'involve thh lagis- are both

lative power of the Governor and Legia-
lative Assembly of this Territory. 1
shall examine. ﬂrat, the Act of tah 3
Sec. 23. &3{1 of the Acts of Utah pro-
vides that¥here shall be a Judge of Pro-
bate in each County within this Terri-
tory, whose Juriadfetinn within his
Court in all cases arises within their
ive ‘countiés under the laws of
the Territory. .Sec. 29, p. 31 of thesame
Act says, thaalmﬁ_ bate Courts in
_ ‘have power to
/¥ tion, bnth civil
 as - in echancery
W ‘not prohibited
3 glalnt}:a enmtment and they
. 'fuv ned by the same na!hl
rules and r &latiuna. as to practice, as
the Diﬂtri;t nrtgd ?thar eﬁrt; of 'ﬁha
& same rovide for a seal of Court,
Epin Q{gf a clérk and-& recotd by
thasﬂ courts, with & sheriff to execu
. their process.! They are alsomutharize
0 B8 grand md petit jurors, thus
providing for them all tha common law
re nisitea of a Court of Reeord... Sec, 1,
.34 of the Utah Laws, provides that
%31l the Courts of this Territory shall
tiave law and equity jurisdiction iu |
civil cases, and the mode of procedure
shall houniform in said Oourta " Nok
perceiving any ambiguity or uncertain-
ty in the meaning of these statutes, I
must conclude that if the Lagialature
Jaad power to confer this jurisdiction on
these Courts, it has been dune- I there-
fore paaa to inquire whether there is the
requisite Législative power in the Gov-
ernor and Legislative Assemblyof Utah
to confer this jurisdiction. To deter-
mine this, I shall look to the Organic
Act and examine it in ¢onnection with
the Constitution and Laws of the Units
ed smm and with the decisions of the
Supreme 'Court. '~ '
ﬁ i8 the right and the duty of the
Leglalatwa depsrhmantsﬂf all govern-
_meats, when not raatraigad hg a GDI}BH*
tutmn, to provide Comn to limit
fix, or set bounds-to: their udiﬂinl
wers. The Constitution of tha United
tates, Art. 3, 8ec. 1, says, ‘‘the judicial
power of the United States shall be
.vested.in one. Supreme. Court-and in
such inferior Guurta as the Congress
may from time to time ordain and es:
-tn.blish " By this: It. appaara that Con-

gress is ch ed 'ihpr o%lg, of pros

viding by ithin
its alatwe pnwer,) for lim ting o

fixigg the.  number of judges of the
"Supreme Court ‘and of prescribing, by
law, the number of inferior Courts with
the number of their judges, and for the
‘original and ap allnta ﬂiadlﬂtlon of
each, ;: we&l naltheir exclusive,
current jadicial powe
Iatér"aﬂriadmﬂﬁn of the.
‘ll'ha same &rtigla Sec
the!cligses of cases to which the judicial
power of the United States shall extend,
‘of 'which'
stating

gﬂnud thu Ap

‘the classes in which the Sd

reme . Court shall have original juris- | ed

dietion; adds thiat in all 'other cases it
éhat have appellate jurisdiction, both |

a8 to law  and fact, with such excep-:
tions and under'sueh

Congress Shall 5 dka: T H

is not only: the tigthlbl.it ; the daty of
Congress to limit, by law, the appellate!

or Mﬂ-

Ih.tiunu as Ll:ne‘l
ere we find it

!

" | question of

whieh neceaaary distinetion tobe drawn be-

preme Cou Ii. .
2, after stating

are eleven, and after|| on

cause they settle the

a rightfal uubj eot of legisla
to g
cial

ﬂtﬁtm and the Constitation of E‘B'ﬁﬁlﬂ!

J&t-i mmars, nu
pﬁai
bar 1 “procee gntnth '8 btrd‘n

{I ral courts herein provided :fanr,

T H K

Jﬁriadiﬂtiun of the Euprama Cuurt to

create inferior Courts and to cuufer

| upon them original jurisdietion, which
| may be exclusive or concurrent, at the
| discretion of Congress,

By the Act of C
Congress exercise
right to create inferior Courts, to limit
their jurisdiction and to reguln.te the
appellate jurisdiction of the Supreme
Court. These are referred to, not be-
uaat-im now be-

DESERBET NEWS,

d its unquantlnnubla {stence for there was none, nor ‘can it

before us, but bacausa they éstablish,’

what every one must con

ve, to fix, and to uat bounds to Jlldi-
power, and, if need

ed that the Organié Act is a constitu-
0
hed;

tion for Utah, a claim which b
coarse 'of rﬁmning ‘ean bé susta

yet, if it were so it woald not settle t.hlm
gislative power. It may

be observed that there is & plain and

, that it is power expressly given as if the power
on to limit, | mentioned in Sec. 6 was again t.hnughi

require, to | has been again sug
create new Gourl:i and abolish old ones,
| when not restrained bﬁ

or a paramount law. It

a constitution limitnd b
as been ¢laim- | force as

wean the Qonstitution of. the Unlb&d

an Organic Ac:&t a Tarmo{m in re-
latm tﬂr&hﬂ‘ eonstitution of 1 Iae'ﬁha
]ative powers contained in them, h
Constitution of the United States, hav-
ing been given by the Btates for.ana-
tional, supreme law, is mnderstood to
be--consirued strictiy; - that-is, to.au-
thorize the Cungr&aa to legialaba on

such su }y sneh subjects
a8 are mmr impll-
cation, efe n‘tn The Gnnati-

I.'Iiﬂ Act
H'tl;

tutinn of a Stata u.nd au Orga
construed llhﬂ
iglation on &l
islation unlw
Drohibited. This is m

is, to anthorize leg
ful subj of l
on subjects ti y it
hnrmung wit

the practice, l:i!
that u.ll juat

the Amerlmn States:
owers of the governors
are derived from the consent of the
overned. Before
rganic Aet, I will renfmrk

limit, éxéépt in & wvery
power eLthar 0
or Legislative.
that no law of
defines,
the
in this Territo Organic Act, Bec. 4,
says, ‘““the le ative po'wa! and author-
ity of said Territory shall be vested in
the Go r and
bly."”
er of
rightf

Teﬂlturlm; And:

Con

d Ta:: ahnll ﬂxmd tn all

legislation, con-

gistent wlbh ﬁm Coﬂutitu!ibn of the | of any matter

United States, and the

thisaet)’ len
tions among whic
hé Probaté Courts is ot mentiened
1r&uﬂy or indirectly. We in thislan
guage
pressly given
the Constitution of the United States,”

and *if it be a rightfal huthuut of legis« | courts. If to this we ap

lation”” which T trust I have
shown . conclusively that it is. An act
is consistent that in not inconsistent.
When the QConstitution says nothing
upon a subjectof the judical power of &

‘court nottherein named, a statute nam-

ing the court and Iimttmg its jurisdic- |

tion must be consistent with the Con- F‘tha aafd

stituation. One statute n&¥ming a court
‘withoutsetting boundstoits jarisdiction
is not inconsistent with another statute
naming the same court and settin

boands to ‘ip didt&un When au-
ivel
c A!g'« ‘toa’ leg

thority ia ex
tion, or i

' ﬂ agisiare on nll right,
ful auh?ents 61‘ legiula.tibn. such a power

tive de nrt

ought not to :be neutralized, by ether
#bt'du therein, unless theae other word
rles showed meh;nt;;mt or .i
least, an intent to case an ex
ueptirﬁn t}) “ geneg:lq power, It is nnq
neCcessary (0 enumeratie ﬁt:ﬂ.rmm sub-
jects which “ha ialative As-
semb may exeruiap its law?’u wers
nor to enumern.t,p @xceptions to this|

rig:;b It i8 quite enoug for our pur-
Ehuwn*‘ that the legialntiva puﬂher of

fixing, -giving, limiting .ﬁ
bounds to Jui:liuinil ]_:;uwara i;; rightful]
gabject . of! legislation, un

restrained by a higher power and,

in the case at bar, no higher power has_
restrained it. Pa.aaing over several mat~
ters contained in ‘the' Constitution and
the rgq.nm Act, relating to inhibitions
Eaiﬂnar and arrltnrm ﬁgia-

T Y

theory, if not with | Orgnniu Act C'on

proceeding to the |sappo
that nei- | that the Legislative power shall be
ther the Constitution or a law of the | vested etc., and shall extend to all|
United States limits, or attempts to | rightful s ijects of leg
few cases, the | e
the Executive, Judichl, er limits than the fair and reasonable

ngress exists which | any more than it intended to extend
limits, fixes or sets bounds to | those
audicial power.of the Probate Courts | tion nn subjects properly national

tive Assem- | I will look a little farther to Seec. 9, in
aa. 8, “%%alntive pow+ } which I find; when

provigions of [title ‘tb orboundaries of land
ollow: elrtll inhibi- ﬂisr:lle
the jurudlutlun of | cla ec{

find .this Legislative power ex- ﬂld ln
“if it be consistent with | to Justices

hefura of exprmi

I Dec. %1

ed by law.” By whatlaw? A lawof|r
Congress or a law of the Terrifory? A
law then in existenceor a law thereaf-

ralating to the lnternal ca ofa Btate
in a State capaéit mdl{hnt it was then
authorjzing t‘.ha egislative Assembly

ter to be passed?  None, others are pos- | to regnlate the iuternnl affairs ‘of the
| sible, Certainly nota law of Congress; Tarritury and thnt in aBtate a com-
opgress Septs 24, 1789, | nor a law. of the Territory then in ex» mun absence

_ viaiun
be a law of Congress for none has been
passed. Is it not then evident that it
means a law of the Territory thereafter
‘to be passed? Ifin this I am corrrct,and
it is impossible for me to perneiva my
error, then here I find the legislative

of and again affirmed or re-enacted. It/
ested and it may
again be-uﬂutod that the words ‘‘as )

plies alaw then in diﬁ'ﬁunn m,.u' :_ t
worﬁ limited is in the| when chancery j
past tdnl. I'hlch I concede is not with- | a common law court |

some force. It would have grea.t power added.

?élme if there had been any law of the| This combination of}urisdintlnnu in

nited States or of the Territory then | the same court is of Ameriean origin,

on isgiven to

tis Only another

1*"

| in force on this subject, but as there was | These words in the proviso ¢an have &

num! npﬂ as Congress has not since| full and just meaning and ledve it

MM or any other Ter-| within the power to confer original ju-
| ﬂtory, tana “]ﬁ —BSee "Act of riadictinn oh the Probate Courts,
Congress of and as | -+ We further remark that jurisdiction
the Or Aat of thu ry of ia of several kinds,

Wisco 1836, ma the| 1. It isoriginal.

SAMA 'in this” respeet as our own; | 2. It is appellate,

and as Congress never any law| Both of these may be exercised in the

for that Territory the comnelusion is ir-|esame case, thut is iﬁ oneé court original,
resistable, that Cangress used the word | and in tha other appellate, juriadictiun,
Im:ti.tied ;:;h tll-ifera:hca to fgtlﬁal?eg:l- aEd that whether tl}: case be one of
| Legislation was ne y.the | chancery or mon- wcp'pjupee
Supreme Court in the case of the Ins. | 3. It is exclu ive,
Co. vs Canter, 1 Peters 511; and 'in the| 4. Itis Gﬂnuumut.
Dred Scott case, 19 Huwnrdp 393, 442,/| Ajurisdiction is exclusive ‘whea a
443, that Cungraaa in the Tarrit-oriea had| particular court and no other has power
tha combined powers of the gengral|to adjudicate on the subject matter of
guvurnmenb and of &) state govern- | the suit, e AUA D o B e
‘ment, “If so then'does it not follow 'as| . A Jurladlcbion is. concurrent . when
& logical dedaction that by Sec..4 of the | two''or more ' than twoe courts have
mmnferrul on the | power to adjudicate upon the subject
Governor and Legislative Assembly | matter of the suit. Both of which are
that part of its power which as aﬂta.ta familiar to us all, Sec. 1, Bonviers L.
4t could exercise? : Is it reasonable to| D, 683, If it were conceded, which
se that Congress, by ' declaring/| howéver is not conceded, that. ‘Con-
gress conferred on the Distriet Courts,
original jurisdiction, i Teﬂiwria.l
criminal cages, would it follew that an
-act of the Leg zislature conferrin jaris-
diction on u.nqther court woul bal,n.
consistent with ‘the Organio Aet, g6
long as the jurisdiction was not taken
.friilrn thi Distriet Court?
an Act create a court and prescr

ite jurisdiction, would nmthnrpm oﬁﬁ
ating another ﬁuqrt and giving it the
same jurisdiction as the ﬂgn‘t. be ineon-
sistent with the first Act?
“QCould not - the two “laws "De exe-

cuted at.the same time? and would,;not
thua wo Courts have concurrent jaris-
diction? Is not this common h@iala-
tion? .

An alien may v shie a citizen of the
United States 111!. State Court or lﬂ t.hE
United States ln certain
That is, both ve ] urisdhtinn.
Is thelawofa flngjn tion
to its courts in cases, ineonsist-
ent with the tion of the nited
States, or the law of Congress? gee act
on unius est m:aluaia alterus it‘- of Congress, Sept. 24th, 1889, See. 9, 11.
will include in the Territorial 1 In this Section 9, the words in connec-
tive discretion the jurisdiction of ha  tion with thej arisdietion of e Courts,
courts except Justices of the Peace a.ncl ‘exelusive and concurrent, are not used,
it will also include them with the ex-

There are, therefore, no words used,
ception of the cases expressly named. |giving them the very largest and most
roviso proceeds and says: ‘“‘And

axtanalvaim ortof meaning, which
Supreme and Distriet Courts, - ri -

fers exclusive, or ginal jurisdiction on
respectively, shall possess chancery as | the District F'-:rm'ta or that confines the
well as common-law jurisdiction. ")

islation”’ mtend-

rem.

to restrainthem within any ndarrow-

import of their words would im

ply,
isla-

Ouoght these words to be restrained 80
as o limit this power to subjects less
than would exist if Utah were'a State,

powers so as to include le

speaking
ing jurisdiction, a proviso tha
uf the Peace shall not-have |

anm
Justices
iction

in controversy where the
may be in

or where the dlbtf of sum

shall exceed one hundred dol-
%m which is the only limitation, when

numln.i d’ ion, we
ll mtiun hnt ﬁonﬂned
tha d there-

fore has nb referenc to any uf the other
ly the maxim

8 s
in a epnutitu- two courts,
isla- | Peace and Prnbnte Courts, but with it

at| Saken |

show what' Has beforé béenll

whole luta urisdietion, to
Without this clause if would have been| ﬂu m‘zl’ j di ! the

entirely to have conferred the whole | ay nur. ba uninteresting fo look
ritorial judicial power on the other into thn term limited. On examina-
viz., the Justices of the| tiom of the law dictionaries I do, not

find the ‘word limit, but I dofind the
words limits and limitations,  Limita-

tion is the end of time, appointed by

Courts must on law and | law, within which npu.rt-y‘ may sue for

ry jumdiqtiqgn is cannot be and recover a right. Limits is applied

from them it notwithstand- | to boundaries aunhuﬂlmea.’l‘arnmrma
ing this and notwithstanding it

to be | counties wns, and jail
‘both appellate and original itis to be ex- | Limi d't Webateriabn&nﬂ!“’b%?:i?a

mma u it shall belimited by 1aw. | set, bounda fixed; to limit' is tobuund
It has been claimeéd that the maxim | to set bounds, to fix bounds. ' Whlch
above mentioned ‘‘theexpres-ion ofone | when to. judicial power must
thing is the exclusion of all others’’ ap- | mean to define, to fix, to set bounds to
pliaa in this phrase to the jurisdiction | Limite d is in the pas

of the courts inasmuch as it expressly | time hﬁie “have before shown in

names t re and District Courts
and dmﬁ%ﬁnnﬁgi the Probate Courts

there is a further limitation ‘of ‘discre-
tion which is, the Enprnml and District

this aeul:iun it is used with reference to
a. future signification and with refer-

the Qrgauiu ntg W

hich - gays |
judicial power nf said ‘l

“ﬂgflsfﬁ'm a Bup r:t?ﬂ ?lom* Iaigrlc;
u ro u 1 8 0
the Peace. t*ha urisdiet ﬂﬁm :::o

f] derstood, as
4‘“The §{ cludin
Tarritior shall be | Assembly

8ave- | the auhqurlv&
both the | sideration that Congress as &
appellate and original,shall bﬂaa limit-" legislature has not puwar to legislate

sud; Justices of the Pexce. But this

proves too much as it entiral excludes
J usti of the P ldea, before
the pr viso in th ‘mmb ’kion  the
power to limit or prescribe the jurisdic-
tion of all the murtn is axkenaly given,

The naming of the Supreme and Dis~
trict ‘Courts” Eln this proviso, sayi:ig:
| ““They shall possess channery as well as
| common law jurisdiction is to be un-
have before said, as ex-
ihq nower ' of, the Lﬁlllllti?ﬂ

to take from these two unu rts

:%&‘::}E%%:’

anifesi by tht'- ﬂﬂ-l]-
national

anm to theé originsl and appellate juria-
diction of all the courts. The Supreme
Court. has: held, though T think erron-
eously, that it Or*lglna.l jurisdiction
n chaneery.: concur, that the dis-
trict courts hnvamiginn sdiction in
such cases, If then theSupreme Court
isright and I am wrnng these two
courts have copearrent jurisdiction
a*v;n thulil l‘; the Tir?rd ug;murrent
when applied to IILE ction, is not used
in the OIP nni“n(,l& u :

If iy be not. inuunplatent for these two
courts to have cencurrent jurisdietion,
can it be inconsistént, with tha‘Orgsnic
Act, to confer thedikelor jurladiﬁ-
tiﬂm another court? “

Z. Enow, fur Pltfls,




