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utah territory in accordance with
and purpursuant to the said doctrines
cucustomsstomp and belief of the said
church a caremceremonyodyony waswas performedperformod
to unite the plaintiff and de-
fendant in what is known as such
plural or celestial marriage

but the defendant de-
nies that an the saidsald sixth day of
april or atid any otherether time he and
the said plaintiffplaintlir intermarriedintermarried inany other or different sense or man-
ner than thabthat aboaboveve admitted widaad
sehsetseaforthnorthforth 11

itit iiis ansh anomaly in pleading to
deny that a certain marriamarriagee took
place inhi 18681968 voror 11 or because3 a
certain other marriage took place
in uga anali argumentative denial
likeilke this iaIs not good in law theplaintiffs allegation not being
specifically denied iaIs admitted
utah act see 6563 what

does the subsequent express ad-
m missionisslyn amount to

where the admissions in an an
negative its genellgeneral denials

the latter may be disregarded and
judgment asked upon the former
when the complaint is verified and
the answer consists of such admis-
sions andard denials fremont et alat
v seals halwalet al IS18 carcat stoodblood v
light 31 catgal fish v reding
ronitonitondon id ma icaA sworn answer
mustmusti be consistent in itself and
must not deny in one sentence
whatwhatitabitit admits to be true in the
next the object of swornpleadingpleadingsggsisIs totd elicit the truth and
this jobjeobjectct must be entirely de
defeated if the same fact may-bemaybomaybe
denied and admitted in the samebamepleading ffensley v tartar 14
catcal

the defendants quailqualifiediftd and de-
fective denial of fhethe marriage of
aprilalfill oth 1868 Is inconsistent with
his ii admission that the
parpartiesiesles were intermarriedintermarried on that
day middidid the lenWendefendantdant meanmetin to
hint wwhatat he did not like openly
to saygay to the court that a marriage
celebrated by authority of thetthe
19church of which he is theaethe ac
lenowIsnow ledged head Is illegal null
andandvordvoidvold aretuslet us inquire whether
a marriage solemnized by such au-
thority itIs necessarily void
anAft ordinance first enacted by6

the so called state of deseret andana
afterwards re enacted by the territ-
orial legislative assembly entitledan ordinance incorporating the
church ofaf jesus christ ofjut latterLattiji
daday

seesec 3 aridaudand be it further or
as said church holds

theja constitutional and original
arightlight in common with allsli elvilandand
religiousreligions communities to worship
god acaccordingcardIng to the dictates of
conscience to reverence comicommun-
ion

nunagreeablyagreeablyagreeatly to thothe principles of
truth and to solemnize marriage
domcomcompatible with the revelations of
jesus christ for the securitydurityse and
full eha of aliall11 blessingsblesing and
privilegesprivilegeleg eembodiedm bodied inthein the rereligiongloin
of jesus chilstchi fhtfat freeto all it is alsaisalsoaiso0
declared that said church does and
shailshallsha posses arid enjoy continually
the power and authority in and
of itself to originate makemahemake pass
and establish rules regulationsregu
ordinances laws eucustomsstonas agaapaand
criterionscriterions for the goodbrgood orderder safety
government convenience comfort
and control of said church ac

it maybe laid down asasaa sound
legal proposition that a marriage
solemnized in utah either accord-
ing to the forms of the church pfaf
which brigham young is the heheadad I1or actaccording to thahe forms of the
common law is a lawful and valid
marriage provided the parties to

are at the time of en-
tering eni 1

teringintoyintointo if legally competent to
intermarryingermafermarry

buthebut the defendant seeks to0o avoidavold
the binding norceforce of his admitted
marriage to the plain tiffon thebhe ath

daidakday ofbf april 1863 by alleging inift
effateffect thatahat neither of them was atair
thatthitImtimee competent to inintermarrytermarry
with any person hobhot only doesdocs
he allegea that the plaintiff was
thothethenthonfi viehe wife of jame L dee but
he further answers as follows

and the defendant further
answering allegesallenilezesees that at the town
of kirtland in the state of ohio
cathe tenth day of january 1834

being thenthem anna un-
married man was duly andhild law-
fully married to mary ann angell
by a ministerinisterra of the gospel who
was then and there by the laws of
said state authorized to solemnize
marrimarcimarriagesagea and that the said mar-
riage was then and there fully con-
summatedsummated and thatthit the said marymaryannaun angangeir0if who lais still livinlivingY

thenahen andaud therethero became and otevereser0er

since has been and still is the
lawful wife of the defendant

thus does the defendant not only
charge the plaintiffplain tifT with but con-
fesses himself guilty of a felony
his admissions so far as they pre-
judice himself only will be taken
as true but his charges so far as they
tend to injure the plaintiff must be
proved or they will go for naught
the defendant must prove that the
plaintiff was the wife of another
man and that he was himselflihnseifself thethet
husband of another woman on the
athth day of april 1868 or his allega-
tions to that effect can have no
weight as against the plaintiff
there iaIs no replication to an an-
swer undertinder the practice act of utah
andtind these allenileallegationsallegationgatlon of the defend-
ant ardaroare denied for the plaintiff by
operation of law

every material allegation of the
complaint when it is verified not
specifically by the an-
swer shall for the purpose of the
action be taken AS true the al-
legation of new matter in the an-
swersw or shall on the trial be deemed
controverted by the adverad verse party
utah practice act sec 65ga the
intention of the codacodel is to adopt the
true and just rule that the defend-
ant must either deny the facts as
nilealleallegedgedgod or confess and avoidavold them
when newnow matter exists it must be
stated in thetile answer new matter
is that which under the rules of
eevidencevidence the defendant must affir-
mativelymatively establish if the onus of
proof is thrown upon the defendant
the matter to be proved byham is
new matter piercy v sabin
10 catcal 22

the allegations that the plaintiff
had another husband and the de-
fendant anoanotherther wife at the time
of the marriage on thetho oth day of
april 19681668 araare allegations of new
matter and this new matter the
law denies for the plaintiff and re-
quires the defendant to prove

iftIfe being admitted that the parties
hereto intermarriedinterEtermarried at the time
anyplaceand place stastated in thetheecomplaintcomp6n Pltfaintintf meevievlevidenceclenceolence is necessary to determineI1ne
the following questions

1 was the plaintplaintifflinlir on april othoath
1868 the wife of james L deedec

2 was the defendant at kirtl-
and in thethie eteste of ohio on thetha
loth day of january 183118341 lawfully
married to mary ann angellangeli and
was the saidgaid mary ann his wife oilolion
april ath 18681863

3 if these questions shall bobe de-
terminedtermined against the defenddefendantan t it
will then become an important
questionguestiontiestfonestion whether the
habhas treated the plaintiff unkindly
cruelly inhumanly or has desert-
ed or failed to support her
in ibisbis answer the delendauldaut wendendenietdenies
ifrf however the first two questions
or either of themthena shallshail be deter
minelminet aagainstast the piaplaplainerindr or sain
ototherhor wwordsads if it ahaabashallailaliallappearp eanear that
tikethe parties havehaxe ly enterenterk
ed into a polygamous or bigamous
marriage this court will nolnot grant
the divorce prayed for but the
court is not permitted to presume
what the evidence will be the
witnesses necessary to maintmaintainalff ornr
to defeat this action are liaiialiablebletoto be
widely scattered in utah in ohio
or elsewhere and the litigation is
liable to be protracted and expen-
sive can the court lawfullylawally re-
quire thethu defendant to pay an
allowance for ad interim alimony
and forthfor the expenses of prosecuting
the action

the utah statute is silent upon
this questionguestionon but that silence ddoesoes
not answer it in the neginegativetive

the allowance for ad interim
alimony does not depend wholly
upon the statute but upon the
practiceE of the court as it existed
before the statute north v
north I1 barb uhch BJ 24 in
cast v cast ad iinterim alimony
was allowed by the unanimous de-
cision of the supreme court off
utah

this question seems plain on
principle firstforstthethe authority to
makelake the order belongbelonga to the
court under the law imported by
our forefathers to this country sec-
ondly if this weivelewereveree not so still it
springs up necessarily out of the
legal relation of the parties and
the condition of facts appearing of
record before the court to which
the application is made and if
any one principle of our jurispru-
dence laIs more worthy of commend-
ation than another it is that the
tribunals may always be pressed to
action whenever the case comes
within an established legal rule
though not within any ppee

2 bishopP on harri-p marri-
age

harri-
age and divorce beccec 8939

chancellor kent says 1I am en
convinced from my own ju-

dicial experience that suchsueh a dis-
cretion is properly confided to the
courts 2 wentkent cormcorn 8909 note
the power to decree falls

within tho general powerspowers of a
court of equity and exists inde-
pendently of stastatutorytutor authoauthorityrily 11

ballandOallandliand v galland 38 cacal 1

laIs ther case at bar as it now
stands in court a proper case for
the exercise of this authority

I1

bishop supposes the case of a
woman marrying a man and af-
terwardsterwards finding that liehe hashalha al-
ready another winewife living andandard sosto
the marriage iiis void shek naymay
indeed treat it as void witwithouthoubaa
judicial sentence yet suppose that
instead of this she brings her suitstilt
against the man to have it decreed
null her property is practically
in his handsballas though in point of
law she retains the title but since
she has elected to let the court set-
tle the question of nullity innin U di-
rect proceeding for this purpose
she has the ssimosimeime claim upon tilethe
court to have appropriated to dierso
much of ththis property as her neces-
sities deurdemand while the suit is
going on AS though shoshe alleged the
marriage to be valid and sought
ita dissolution forforaa causacause occurring
subsequently to the nuptials in
like manner where the man seeks
to establish the nullity of his mar-
riage on the allegaallegationtion that Vthehe
woman has a former husband liv-
ing sheishe may hayehave alimony pend
ing the suit3 and mongmoney to defend
2 bishop 0on anarafar andaad dittdie feasee

and thisthia iais so even though
it is alleged that the marriage WAswa
brouchtbrought about by the fafraudulentnt
practicess of the supsupposedhoseabasea wife aandanaiiililtai
though the costs ofbf tile suitsult imavhaxhay
ultimatelyY be awarded ngnagnagainstast
her id nofenotemaev2

inninina a easerase in newilkiew york in which
ththe Esupposedapposod wifewire alleged marriage
aand cohabitationthe supposed hus-
band denied the martlmarTimarriageageUge but did
nnot0t deny the cohabitation nadandaad
tthereuponh ere pon vicqvicc
made the leetee of temporaryy
alimony and money to carry on
the suitputt id sqboorsees inift the
case at bar the defendant both
admits thethothe marriagemarrylage and failsfalls toio
deny the cohabitation

11 where upon an application for
temptemporaryomry alimony andfind an allow-
ance for expenses tilethe factsfacts undis-
puted are such as that from thetheminarnaa
presumptioneption arises that the partiespaartles
were married so that the affirms
tivelive rests upon the defendant

that has
jurisdiction and powenpower to grant the
application although marriage infacfactt is denied Tsbrinkley vs 1 brinklennew yoreyork

thetae ad interim aliaji andanal
money totb sustain tileflie x 61 arare
given notbotasas bftit strictsui6 righttlphg t iriin the
wilewidd but of hound discretion in the
court yebyet the discretion ia judi-
cialal apt an arbitraryarbir onesoneoae andaid
when a casedase is brought within thetho
principles recognized idtns entitling
the wife fa0o thetho allowance the al-
lowancelowallcewallee follows pretty anch adofas of
course without inquiry into the
merits of thetho case rfif for example
she is plaintiff it is19 no objection
that the husbandh denies herhor 6chargesarge
underr oaioaloathth 2 bishop 0 mar-
riage and divorce sec

owing fd the peculiarpecullar notorietyy
of thetile partiesliartlesarties and toto the import-
ance of this case in thethib jurisjurlspru
dencedeuce of utah labas been deemed
desirable goshow even at the risk
of being elementary that this caecase
comes elearlyclearly within the principles
universally recognized as giving a
woman who is a party to a suitsult for
divorce a just claim for alimony
and sustenance the onoone being tofor
the defraying of theM ordinary ex-
pensesanses ojof the wife in the matter of
living thethe other being forforththe samebameA

purpose inin respect to the matter of
the suitbuit id sec s

it abw becomes important to in-
quire what principles must guide
therhe court iiiin fixing the amount of
the allowance in thisthia case

acasAs a general proposition the
fund outont of which the wirewife is enti-
tled to her alimony is the income of
the husband from whatever source
derived or derivable id sec

the ordinary rule of temporary
alimony is18 to allow the wife about
one fifth of the joint income
this Is regarded as a fair medium
though thetho proportion will vary

according to circumstances when
tho necessities and claims of tho

1

wife have bebeenen large one fourth
has been allotted and ir john

in one case st
granted the wife per yearyean put
ofor an income ofor a onI1
the otherhandauhandin

1 hand inlu different 90and
peculiar circumstancescirclr stances the wife
has been obliged to accept as mallsmall
a proportion as oneotie eighth adJL
cecsec alimony litolife
is usually made by tthehe terms
the order itself to commence
the rereturn of the citation this
the true rule babbat it
be made to commence earlier
later td sec burr v
1 mitmil

tilethe plaintiff alleges in ll11herrl com-
plaintfaint that the defendant wasvas att
thetho time of her said marriage eveirever
since then has been and is yet the
owner in his own right of wastvast
wealth amounting to several miimil-
lions of dollars andiaandlaand is in the
monthly receipt of an income

of notnob lessleab than forty
thousand dollars and shejahe prays
for an ad interim allowance of one
thousand dollars pecper month I1

1

on the other hand the defend-
ant denies that he is or lidshas been
the owner of wealth amountingto
several millions of dollars
lie-is or has been in the monthly
receipt from his property of forty
thousandliouilousandsaud dollars or moremoree 04oathoodthethe
contrary the defendant allege that
according to hisills best knowledge
information and belief all hisbis prop-
ertyerty taken together does notnot ex-
ceed in valuei thetho sum of yimjimsiksix hun
oreddred thousandchousaud doiidoildollarslars and that bishisbl
prosskrossross income froinin allau bf0ahialilill1 Pproper-
ty

raper
and eveeveryry source dadoeses nnotnoh0t eex-

ceed
x

six thousand dollars per
month 11

and the defendantenfant denies
one thousand dollars or any other
surnsum exceeding1 one hundred dollarsmilars
per month would be a reaTeareasonable
allowance to the plain nuby oveneven if
defendant was under any legal obli-
gation to provideproyide for the malutinmainten-
ance education and proper medical
attenattendancedancedanca of said plaintiff andabol her
children during thisthia litigation

under all the circumstances of
this case it seems just that the dedo

pay to khethe plaintiff
to defray the expenses of prosecu-

ting this action therumthe sumbum of three
thousand dollars and thatthap he
should pay to her for her mainimaln i

cenancetenance and for the maintmaintenanceenagna hee
and education of her children the
further sum ofbf nivefive bundledhuni oiledolied doling
per month totp commence from the
inytnylaydiny ofor the filing of the complaint
herein

it is ordered aeaccordinglyc
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washington 244 barrison
from the committed dridilon elebclebelectiontiong
manademadede a in thetho pinchback
easeleasesase with a resolution that pinch-
back was not elected andandt thathat
Shsheridanbridah waswag and isls bifentitledtied totb his
seat smith of N Y madomade a
minority report with a resolution
that sheridan anidarid thetthe coneon
eastant were not entitled to a scat i

ordered printed to16 babb called up
hereafterlereafter

pike from thethet same committee0
reporteddeported in the arkansas concontestedtested

electlonlou casease that gause the cencon
tesestabaestabttaht was not 1elebelectedted andnhoi mahthat
asa hodges hothe sitting memberI1

was
logan from thether committee onoil

military affairs reported favorably
on the house bill authorizing the
promulgation of regulations forfon thelthe
government of the army passed
in considering the buibul forfon tthehe

of colorado hitchcock
aidsaid thothe committee on terrieterritories0Aiealea
ladhad carefullycareful ly considered the bill
indand from information gathered felt
satisfiedatisniedfied that colorado hadd a appopaOP

of nearly OCto this was
thehe only objection that could be-
nadenade against admission andtind aas
itherother states had been admitted

norno more population hebe hoped
histhis would not be urged
sargent objected to the large

landand grant made by the billibill also
0 the twelfth section which pro-
vides that five per cent of the p o
eeds of thetho saleseales ofbf public lands
n colorado which have been or
hallshall be sold by the U S prior or
subsequent to the admission of said
state shall be paid totb the state for
he purpose of making such inter
iallal improvements as the legislature
hallshall decide helie moved to strike
ab the words have been oi01 and
prior or so thetho five per
entcent should be paid upon the sales

of landjana subsequent to the admis-
sion ofdf the state agreed to tr
gent moved to amend thetho bisec-
tionfon by adding a proviso that tiltaihb6
section shallshaiI1 not apply toio aany keelss
dispodisposedsedofof under thealle blomes
laws or to auyany nonoww or
served torfor uses agreed t14td ho
niomovedVeatoto end byuby 1irniriluctsortscTt
ing thetho word agri soaisos oas
io0 o read five per cent from thetho
sales of agricultural lands
ecy 1 agreed to 1 tr

hagerkager offered an amendment acoox l

heptingdelting all mineral lands from thetha
operations of thiathib act agreed to- sL

edmunds moved to amend
to provide for a proclamation order-
ing an election norfor member a91

constitutional convention to be is
sued within ninety days next arterafter
thoi first of sept 75 instead of
niinitninetylotytoty days fromfroni the of
theacethe act agreed to he aja 0 offered
anart amendment fabingfaxing the ejectionel
to adopt ox reject ththetha constitution
for the month of july 1776 agreed t

27 to 26sg
I1 I1 tionhagernager majed to ameakmead1I thuuthu seqsea

tionon providing that thetibo niftyfifty sec-
tionseions of land tobetobel selected for thoiho
purpose of erecting p1 l buildbullabiuila
ingslogs in the satesata shall 66babe66 selected
with thetho approval of the president
agreed to

engalla moved to amend thould
thirteenth sedsectiontionflon so daas to mailemalseMaub
sectionlection 2378 of the revised statutes
applicable to the state whewwhen ad
mitt led instead of the actnot 6of sept
4 41 entitled an act to ap thyriaterria t0
the proceeds af sales addsadda
and to grant preemptionpre emption

C

V to
hamilton of md called atten-

tionalontoto section of the billblu
NVyachhichme he said compelled the peg f

piele ofaf cocoloradobeado tolb enact a execilcivillijo1119

rig bill bbeforefore thet could be addv
mimilterea he moved to strike utinut ih
ththat section the words pr i
that the shailshallshail be rre-
publican in form andabd
no distinction in civil
rightsrightff onoi of ib
except indiana notnote ttaxedx d 1

sargent thetheyeryeh andana
nays and it wgwas rejected yens 117l
dayd SQ39 Sprague arndarid tip tokwith the democrats in thetho
active the bill wastwattwatt then reported
to ther and thethel amendmentsts
made in committee ofdf the whwhiloblebloaloy
concurred inandinland tho bill was bead
a third time and paspissed 43 to 18
hogybogy and kelley rigl with tho
republicans in the affirmative

with the thatthe
heganegativetive T

the house bill forf ch
of Nnawnewaw mexicorexich tyas casken UPcpri
sargent noiea3 lm all leothe
amendments mademaag toadto the Coloracoloratooo
bilbill which was agreed to

merriliaMer ebo
idiaktrlfil bby thetho colora 1

I1 dpdc0 hiubiujllilill tnin reneeroneerence tb cov rights
buffhuff it s rieryect vaaraj bellfl ws
thenban sported to ththetho nat and

of thoi dr
1

of4 the whole were concurred in
andaud thetho bill passed 8131 tb Mdonnisdennis gordongurdon and kelley botinvoting1
with the republicans

i in1anthethe afflicin
FrelinghuVenhumen

morton pease and pratpratt with the
democratsq in the negative t

onoh molion df mortonarto n the
bilbli tota provide for and regulalo thy
countincounting of the votes for president
and vicevite presidentt waswag take hi

cameron moved to the
bill and take uup ththe bill to PlplacesAae
headstones to phthe0 graves jothoff therthorty
soldiersidlers inht certain cemeteries the
yotevote disclosed no quorum presentspresent 1

and afterafter ineffectual to
secure onetha senatebennato adjourned

washington 25 ramsey pre- l
sensed the credentials of samlsami JXRM U S Sdsenatorsanator from
minnesota from marchethfareh ab read
and plapiaplacedcedonon file 1 i t

t 0
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Sspeaking ofor tb e
andabid slonsionslandersders levlevelleveilevelledbevelledeliedledlea atabc

baon people byc I1 aarns andtandl
lIP oust parties wivane he

woithworth dixoxdixon in one ophiaof 1119 fedeneinel
letters to i i paper

i i iir

ameare bachsuch the eaconaeaponspona of
fanianflan warfarearfarofare lathisi

thmhd
howshow deluded momormonscormonsrmons tbthata wo
gentilegentiles havehav a boblernobler ruielruler olt liiiiiP

that of brigham on
eadidg such attacks are any of tho
onverts likely to feelfeet that they I1

lavolave wandered from the foidfold of
caritycharity aud the path of leacu

79 r

the woman who saidcaid shefihe would
rythe bestman

i
liying

w the worstwor 3t one


